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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi 
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The appeal to the Appellate Tribunal shall be filed in quadrupilcate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at east should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of dutydemand/interest/penaity/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 

of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the ploca 

where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500!-. 
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' opy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of 

or less, Rs.5000/- where the amount of service tax & interest demanded & penalty ievied is more than five lakhs but not exceeding 

y Lakhs, Rs.10,000/- where the amount of service tax & interest oemsnded & penalty levied is more than fifty Lakhs rupees, in the form of 

crossed bank draft in favour of the Assistant Registrar c/the bench of non mated Public Sector Bank of the place where the bench of Tribunal is 

situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500 
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For an appeal to be Plea beio-e e CS' 'der Sec an 35 of Lr'e Ce'tra Excise Act i944 winch is also 
made applicable to Service Tax unOer Sermon 83 of toe Finance Act, i994. an appeal against this order shall lie 
before the Tnbunal on payment d(,1D.% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty al'one is' in c.isance. prcvrded the amount of pro-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 
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Cu) amount of erroneous Ceuvat Credrt taicen: 
(iii) amount pavabe under Rule 6 of the Cenvat Credit Rules 
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Credit of any duty allowed to be uth-zed co'.s'ercls payment of ex,o)se duty on fulal .products under the provisions 
of this Act or the Rules made there unqer sucu,Crder as eassec. cv the Commassoner (Appeals) on or after, the 
nate appointed under Sec. 109 a: the Fnuaccc he.2) Act, C 998. - - 
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The above apolication shall be made in duplicate in Form No. TA-S as specified under Rule, 9 of Central Excrse 
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:: ORDERINAPPEAL::  

MIs NBM Iron and Steel. Trading Pvt Ltd, Mang, Bhavnagar having 

Central. Excise Registration No. AAACI-17420CXM002 (hereinafter referred 

to as "Appellant") filed Appeal. No. V2/161 /BVR/2018-19 against Order-in-

Original No. 1 / AC! BVR-2/ BVR!MC/201 8-19 dated 27.4.2018 (hereinafter 

referred to as 'impugned order') passed by the Asst. Commissioner, 

Central GST a Central Excise, Bhavnagar-2 Division, Bhavnagar 

Commissionerate (hereinafter referred to as "tower adjudicating 

authority"). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacture of various Ferrous and non-Ferrous Articles falling under 

Chapter 72 to 81 of the Central Excise Tariff Act, 1985 obtained by 

breaking old and used imported ships. The Appellant had imported vessel 

"BUKHTA OMEGA" vide BILL of Entry dated 21 .2.2011, which was assessed 

provisionally on 21.2.2011. The vessel was beached in the ship breaking 

plot of the Appellant on 24.02.2011. After completion of Customs 

formalities, 'Out of Customs Charge' was given by the Customs Authority 

on 3.3.2011. 

2.2 During scrutiny of ER-i Return for the month of February, 2011, it 

was found by the jurisdictional Range Superintendent that the Appellant 

had availed Cenvat credit of whole of Additional Duty of Customs (CVD) 

paid on imported vessel "BUKHTA OMEGA" amounting to Rs. 

1,15,34,225/-. As per proviso inserted in Rule 3(1) of the Cenvat Credit 

Rules, 2004 (hereinafter referred to as "CCR,2004") vide Notification No. 

3 / 2011-CE(NT) dated 1.3.2011, Cenvat credit is allowed only upto 85% of 

Additional Duty of Customs paid on ships, boats and other floating 

structures for breaking up falling under Tariff item 89080000. It appeared 

to the Commissionerate that the Appellant had wrongly availed Cenvat 

credit of Rs. 17,30,135/- in excess of 85% of CVD. 

2.3 Show Cause Notice No. V/15-39/HQ/Dem/2011-12 dated 8.2.2012 

was issued to the Appellant calling them to show cause as to why Cenvat 

credit of Rs. 17,30,135/- should not be disallowed and recovered from 

them underJjije 14 of CCR,2004 read with Section hA of the Central 
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Appeal No: V2/161/BVR/2018-19 

Excise Act, 1944 (hereinafter referred to as "Act") along with interest 

under Rule 14 ibid read with Section 11AB of the Act and propàsing 

imposition of penalty under Rule 15(1) of CCR,2004. 

2.4 The above Show Cause Notice was adjudicated vide the impugned 

order which disallowed Cenvat credit of Rs. 17,30,135/- and ordered for 

its recovery along with interest under Rule 14 of CCR,2004. The impugned 

order also imposed penalty of Rs. 17,30,135/- on the Appellant under Rule 

15(1) of CCR,2004. 

3. Being aggrieved with the impugned order, the Appellant has 

preferred appeal on various grounds, inter atia, as below :- 

(i) The impugned order is non speaking and non-reasoned order as the 

adjudicating authority has not dealt with the pleas raised by the 

Appellant. 

(ii) They had filed Bill of Entry for clearance of imported vessel 

"BUKHTA OMEGA" on 21.02.2011 and after its assessment by Customs, the 

CYD was paid on 21.02.2011. Thereafter, vessel was beached at the 

registered plot of the Appellant on 24.02.2011 and they immediately 

availed Cenvat credit of CVD in their Cenvat account; that they had taken 

all reasonable steps before taking Cenvat credit on inputs; that permission 

for clearance of vessel for breaking was received late due to pending work 

of destroying wireless by the Customs Officers; that to consider that in 

absence of such permission, the Cenvat credit is not available is not 

correct; that it is settled position of law that when duty paid nature of 

input is not in doubt, Cenvat credit cannot be denied. 

(iii) Bill of entry is a specified document under Rule 9(1 )(c) of CCR, 2004 

for taking Cenvat credit and there is no restrictions that Cenvat credit 

cannot be taken without 'out of Customs charge' endorsement on Bill of 

Entry; 

(iv) The Adjudicating authority erred in observing that right from arrival 

of the said vessel tilt its out of Customs charge given, the said vessel 

remained in the custody of the Gujarat Maritime Board (GMB) and the 

appellant became its owner only after 3.3.2011 and hence, the appellant 
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should have availed Cenvat credit only on or after 3.3.2011 i.e. date on 

which out of Customs charge given. The adjudicating authority failed to 

observe that Gujarat Maritime Board is not custodian of Atang/Sosiyo Ship 

breaking yard as Alang/Sosiyo is not a port and that Alang/Sosiyo Ship 

breaking yard has been declared as landing place only for ships imported 

for breaking up; that the shipbreaker is custodian of the goods; that the 

Appellant has correctly taken 100% Cenvat credit as the Custom clearance 

and receipt of duty paid inputs in the factory were simultaneous and at 

the very same place i.e. their plot in shipyard. The Appellant has correctly 

availed 100% of Cenvat credit of CVD amounting to Rs. 1,15,34,225/- and 

relied upon case law of M/s Shiv Ship Breaking Company- 2007 (218) 

E.L.T. 414 (Tri-Ahmd) 

(v) Regarding imposition of penalty under Rule 15(1), the appellant 

submits that there is no intention on part of the Appellant to defraud 

Revenue to evade payment of duty and hence, the Appellant is not liable 

to penalty. 

4. Personal Hearing was fixed in the case on 17.4.2019, 22.5.2019, and 

4.6.2019, however, the Appellant did not appear on any of the above 

dates but sent written submission vide letter dated 3.6.2019, wherein the 

grounds of appeal are reiterated and requested to set aside the impugned 

order and allow their appeal. 

Discussion & Findings:  

5. I find that the Appellant has complied with the provisions of Section 

35F of the Act by depositing Rs. 1,29,760/- @7.5% of Rs. 17,30,135/- vide 

Chaltan No. 00124 dated 27.7.2018, as declared by them in Appeal 

Memorandum. 

5.1 I also find that the Appellant has filed appLication for condonation 

of delay of 28 days in filing appeal which state that they had received the 

impugned order on 3.5.2018 but could file appeal only on 30.7.2018. They 

requested to condone deLay of 28 days in filing appeal on the grounds that 

their consultant firm was busy in reply work related to Income Tax and 

hence, they could not file appeal within time limit of 60 days. Considering 
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that delay is within further period of 30 days as provided under proviso to 

Section 35(1) of the Act, I condone deay of 28 days in filing of this appeal 

and take up this appeal for decion on merits. 

6. I have carefully gone through the facts of the case, the impugned 

order and the grounds of appeal submitted by the appellant in the 

memorandum of appeal. The issue to he decided is whether the Appellant 

has rightly availed Cenvat credit @100% of CVD in respect of import of 

vessel "BUKHTA OMEGA" 'tide Bill of Entry dated 21.2.2011 or otherwise. 

7. On going through the records, find that the Appellant imported 

vessel "BUKHTA OMEGA" 'ide Bill of Entry dated 21.2.2011, which was 

assessed provisionally on 21 .22O11 and vessel was beached in the ship 

breaking plot of the Appellant on 24.02,2011. The vessel was given 'Out 

of Customs Charge' by the Customs Authority on 3.3.2011. The Appellant 

availed Cenvat credit of Additional Duty of Customs of Rs. 1,15,34,225/-

paid on the said vessel. The lower adjudicating authority disallowed 

Cenvat credit in excess of 85% of Additional Duty of Customs amounting to 

Rs. 17,30,135/- on the ground that as per proviso inserted in Rule 3(1) of 

CCR,2004 vide Notification No. 3/2011 -CE(NT). dated 1.3.2011, Cenvat 

credit is allowed only upto 85% of Additional Duty of Customs paid on 

ships, boats and other floating structures for breaking up falling under 

Tariff item 89080000. The Appellant has contested that they had filed Bill 

of Entry on 21.2.2011 and after payment of Customs duty on 21.2.2011, 

the vessel was beached at their registered plot at Ship breaking Yard on 

24.02.2011 and hence, the appellant was eligibLe to avail full Cenvat 

credit being duty paid input/vessel was received by the Appellant in their 

registered premises; that Bill of entry is a specified document under Rule 

9(1)(c) of CCR, 2004 for taking Cenvat credit and there is no restriction 

that Cenvat credit cannot be taken without 'out of Customs charge' 

endorsement on Bitt of Entry and retied upon case Laws of Shiv Ship 

Breaking Company- 2007 (218) E.L.T. 414 (Tri-Ahmd). 

7.1 I find that issue involved in the present case is to determine 

relevant date when the Appellant can avail Cenvat credit of Additional 

Duty of Customs paid on import of vessel, whether relevant date is when 
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the ship beached in the plot of the AppeLlant on 24.2.2011 or when 'Out of 

Customs Charge' was given on 3.3.2011. It is not disputed that the Bill of 

Entry dated 21.2.2011 filed by the Appellant was assessed provisionally on 

21.2.2011 and returned to the Appellant for payment of Duty. After 

payment of duty, the vessel was beached in the ship breaking plot of the 

Appellant on 24.2.2011. The vessel was given 'Out of Customs Charge' by 

the Customs Authority on 3.3.2011. I find it is pertinent to examine the 

provisions of Rule 4(1) of CCR, 2004, which governs conditions for allowing 

Cenvat credit, which are reproduced as under: 

"RULE 4. Conditions for allowing CENVAT credit. — (1) The 

CENVAT credit in respect of inputs may be taken immediately on receipt 
of the inputs in the factory of the manufacturer or in the premises of the 
provider of output service or in the premises of the job worker, in case 
goods are sent directly to the job worker on the direction of the 
manufacturer or the provider of output service, as the case may be :" 

(Emphasis supplied) 

7.2 I find that the Appellant was engaged in the manufacture of Ferrous 

and non-Ferrous Articles obtained by breaking old and used ships. Thus, 

subject vessel imported by the Appellant was input for them. Further, 

Ship breaking plot of the Appellant registered under Central Excise was 

situated within the jurisdiction of the Customs area. So, when the vessel is 

beached in the ship breaking plot, it effectively means that vessel i.e. 

input has reached in the factory premises. In the present case, when the 

vessel was beached on 24.2.2011 in the ship breaking plot of the 

Appellant, it would mean that vessel i.e. input was received by the 

Appellant in their factory premises on 24.2.2011. By virtue of Rule 4(1) of 

CCR, 2004 supra, the Appellant became eligible to avail fulL Cenvat credit 

of Additional duty of Customs on 24.2.2011 i.e. date of beaching of the 

vessel in their ship breaking plot. Consequently, proviso inserted in Rule 

3(1) of 'CCR,2004' vide Notification No. 3/2011 -CE(NT) dated 1.3.2011 

restricting availment of 85% of Cenvat credit of CVD will not be applicable 

in respect of Vessel "BUKHTA OMEGA" imported by the Appellant. 

7.3 I also find that the lower adjudicating authority has erroneously 

considered date when 'Out of Customs Charge' was given as the relevant 

date for availing Cenvat credit. As per Section 47 of the Customs Act, 
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import formalities, then goods are at.cwed to be cleared for home 

consumption. In the present case, the goods i.e. vessel was not be cleared 

for home consumption since, ship breaking plot itself was factory. I also 

find that 'Out of Customs Charge' has nothing to do with availment of 

Cenvat credit as there is no such restrictions! conditions prescribed in 

Rule 4(1) of CCR, 2004 for aRowing Cenvat credit. It is on record that the 

vessel was beached in the ship breaking plot of the Appellant on 24.2.2011 

after Bill of Entry was duly assessed and payment of duty and 'Out of 

Customs Charge' was given on 3.3.2011. The delay occurred in giving 'Out 

of Customs Charge' should not be a reason to deny substantial right of the 

Appellant to avail Cenvat crect when it became due on 24.2.2011. I rely 

on the Order passed by the Hon'ble CESTAT, Ahmedabad passed in the 

case of Shiv Ship breaking Co. reported as 2007 (218) ELT 414 (Tn. Ahm), 

wherein it has been held that., 

"6. We have carefully considered the submissions from both sides. The 

CVD paid on the ship is not in dispute. The CVD amount which was 

taken as credit was admittedly paid on 13-9-2004. No objection for 

beaching of the vessel has been granted by the Customs Officers on 15-9-

2004. Under these circumstances. the reason for the delay in grant of out 

of charge by the Customs is not explained. Even if the delay was justified, 

it cannot lead to denial of Cenvat credit on the CVD paid on the vessel.  

The taking of credit before out of charge is given is at the most, a 

technical violation. This technical violation is caused due to the delay in  

grant of out of charge by the Department and it cannot take away the  

substantial right to Cenvat available to the appellant, especially, when the 

customs clearance and receipt of the duty paid inputs in the factory were  

simultaneous and at the very same place, namely. the shipyard.  

7. Since the credit has been rightly taken, there is nothing irregular in 

utilization of Cenvat credit amounting to Rs. 3,89,551/- before 14-10-04." 

(Emphasis supplied) 

8. In view of above, I hold that the Appellant has rightly availed Cenvat 

credit of 100% of Additional Duty of Customs and demand of Cenvat credit 

of Rs. 17,30,135/ -  under RuLe 14 of CCR, 2004, interest on this demand 

and penalty imposed under Rule 15 of CCR, 2004 are required to be set 

aside. 
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9. In view of above>  set aside the impugned order and aRow the 

appeal.. 

9.1 c1q,ci cc dI, 3-t4lel Fft4(.lt1 3Y'Clcl.çi c1 1'41 1IdI I 

9.1 The appeal. filed by the Appellant is disposed off as above. 

 

irt 

(TTI' 

     

By R.P.A.D.  

     

To, 

M/s NBM Iron and Steel Trading 

Pvt Ltd, 

Plot No. 61, Ship breaking Yard, 

Alang, 

District Bhavnagar. 

?r Qoi)Li 31to1 i -& iai 

4Iac. ¶icIs, 

t('k. -. 61, frtr i,oi 3rT, 

1nrr iim 
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a1dk. t 314ct I1I cj,I 

3)  3.1J9T .3c-fl I1dI.t-2 

TTt 311T cI& I 

d1I  fl$c1 I 
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