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r QROER-IN-APPEAL ==

s MEM l=or ot St Trading Y Lid. Alang, Brawnagar having
Cootral Excise Remstration Moo Adal HT4LGXMEOZ jhereirufter referred
#o o “Anpallants iled Appoal Moo V36T BWR 1015-19 against Qirder-ir-
origingl Moo % 5AC EVR-L7EYER MWC 201 8-19 daled 27.4.2016 |hereinaftor
refeired to s ‘irnpuesed aroor'] passeo oy Ehe ARE. Commimitner,
Comtral G651 B Contial  Exclse,  Bhavnagar-1 Division,  Ehavmagar
Cammmissicaerata  tharcinatles  refarred w0 as “lower  adjudicating

aucrority 1,

2, Tle migl -arts of the cose are thel e Appeliant wos cagaged
manufacioe ol vacmi Ferrous and ror Feroos aniclss falrg oeder
Chapler 72 1n &1 oi tre Central Eecize Tarfe nct, 1985 obrRined Sy
breakiogd old and csend reetas saips. The Appetlant had impoibon viesee]
HEUIK] ITA QDoA™ wide Gitl 07 Epey deled 217 2011, whwth was assasoed
provsionally an £5.1.2001. The waste, was oeacred in the ship broeaking
pk of the assoilont on 2402201, After compledion of Cosboms

formaiities, 'Out of Custarme Charge’ was awean by the Cusbome A.thonty
SHECRERILY

L1 Curing <outiny of B 1 Return for o2 ivkanth o Fepruary, 2011,
wan fouval Iy Lle jorisdicuicnal Range Supercinuers nl has the Apscilant
had aval=c Cerval creniz of whobe of additlonal Ty of Sustoms (0VD)
paid cn dresorted  oswegsol "MUMHTA OMEGAT amsunting oo R
153,34 2555 As per pmviso iaserted -n Rule 301 of she Samvat Credil
Rules, 2004 [hereraller joferzd 2o a8 “O0R,2004") vide Hodficahon ke,
PADTT-CRINT) datenl 1,7.2011, Carwak corlil is allowed maly upta R5% of
tddilicnal Duty of Cushres aid on shios, Luals ond ather flanLing
sEructures 1oo proa<rg vp fallicg onder Tanff tere BI0S0000, |t aomearsd

w0 the Cammisciorerose that the Appeliant had wroeeidly availed Cenval

vordlil of B 47, 50,1357 in excess of 855 ofF CYD.

2.3 Bhwew Couse Motire M. w15 390HOS Cennd ?Ni1-12 daked 8.3.700 7
vwdd insaed o e ,l'l,|_||_||:l|__an1' ._-;-_.I_Hng Ui oo shos ool o Ly '|l'|||‘I]|' ot

crecliv et Bzl 17,340,133 chould ool he disallawses anel recovered rraim
thom under

| =)
- i berlemm
EH }'._I.' Page 32t 9
I:- i.l_.:-- 'I-I ’_l-:::l Y
e R
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Excise Act. 1944 shereingfizy referren (oo “Ard"p alsing weth interest
under Fule 4 fhkid read with Zectbon 11456 ot U AcL and propnsing
s o1 af pena.ty uncer Buls 1505 o7 S0m, 2004,

2.4 The abawe Show Coosc oo wid adjciralerl vidg e p2ned
arder which fsalloaesd Cerreat crodic of Ry 17,30.1250- anid ardera? foe
5 recosany awong ‘with inierzs? undor Aoic 14 of CORFTHW. Tle impudned
order also mpased zosalty < =5 W7 30,1354 oo 1he Appellant under kule
1501y of CCR, 2604,

i Brivd apdrieyed woir: the mpugned order, the Apoc:lart hos
profor ad appoal v vaniog £oaunss, Lier alfa, as seow (-

{1 Tucdrnpuerned crle s e speaking ecd non-reasonec order as he
adjudicating aulhe v ras oot dealt wath e plecs roised by ke
appcllant,

i) Thew had filed Bil. of Entry for cleacanee o dmporbed  vesiel,
“HUKH 1A DWECA" on 21,0207 and cfzr “ts essessmont by Custone, the
D owas peid on £1.02.20119. Thacroafuor, wossel was brached ot the
opistored plot of tho Avcclz-t on 240020010 wied lery inureciately
awaibed Cervet credit of CVD in Sleir Corvalaccourds 1hal cily bad casen
Al raongile sieps el L ey redio oo anpubs; chat perrigying
for coocronce of wossol for orezking wax roceived lase duc o conding work
of dostroying wircicss by the Cosboms O7ficors; that to consicer that in
abserce 0F el pereniysion, e Careegl Sredic w oot avadlable s -t
pAnre Ll Lhatl @t is seltled pesilicn nf Law Thal when dube paid naturs al

Input 7%nnkb e doubt, Cerwat credt cannot be demed.

(i} Bill ar enktry is a spocif o5 Socumen®t wniges Ruls A1 pich of CCR, 2004
for taking Cenvat cradt anag tharc is roorestickons tkat Corwvat crodit
3 1 22 fasen wthaus ‘oot of Custonsd chiwnge” crukasosent oo Rl ol

Enkry;

(=1 The adjudicatbing aucheonty orica im obseedng Shat cighl oo ancidal
af the soid wessel B Sl oo ol Cochnens Shargs given. the sald wvessal
rersainec n the custody of the Sujscalr Marilfme Board (GMHE and the
Apg=tlan, becane b cerer a1y afhes 302017 and henne, bl Appeilanl

ot

Tame 4 GFF
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whioulyd Fawe gueailss Cepeal credil only on o afrer 3.3.1011 1.e. date on
which ek of Cosinmms chiange given. Tag adjodicating auvthorecy <ailed to
npeer gt Slal Gujaral seciHme Yoars 15 nak custedizn of Aang! Sesivo dhip
breaking yaid as AlardiSosivge s nat A port and that alargs3osiyd Ship
breaking yard nas soon deslaied s landieg place only for chips doporled
far breas.rg up: that the shiplieakes is sustodian of the goodsy that the
sopszilant hos comrestly takaen 10405 Cemvar 2radiz 2= the Cusbom cedranrs
and receipt of duly paid Snputs N The faczory wors sirulLangens and at
the vary same plasce ie. L plob e shoyard. The Agecilant has comecty
avalled 1005 af Cormal cped’L ol Y0 ameunting <o Rs. 1,15,34,72%7- and
relied upon case Law of M Shiv Shep o Broaking Comoany- 2007 J21E)
E.L.T. 474 |Tr1 Afiril)

o] Rega-dor imoositior of sonalty onder Rule 1301 the appellant
subriits that therc is oo inbensico on o part of the Agpellail 7o defrauc
Revenue bo evade payment of duty And heace, the Appollant i nnt Hable
In peralby.

4, Prrsaral Headrg was fead in b-o cese o 1742019, 215,209, anc
4,0,2M9, hnwaver, the Appellant cid roi Apreasr an asy of the alwee
Hzles but s=nt wrtton submissos vicke l2lbs datac 3.6.2019, wherein N
grrninds of sppea. are retterated @l ree.ested to =2t asido the Sinpog e

nrcker ara allaw their oppoal.,

Dispuaggion & Flndings:

5, | litnl that the appel.ant has camoicg wich the provisins of Fectaon
i5F ol the act by deposdang Rs. 1,29 7607 @7, 5% pd Ra. 17,230,130/ - vice
Challan Mo, 40724 dakee 27.7.201E, o8 oeclwed e Lhen i Appesl
ramorandurn.

5.1 alay r'nd shat the appellant has filed apprcction for condonation
of delay of 25 days -n Fline appeal which state L:as they had teretsed the
impugned orce on 3.5, 203 hoc ol Tie appeal only on 30002008, | hey
rogquesterd woocopkers colay uf R s in ling aooeal oe the arounds that
Fhcar crnemnllan Tirn wis Liusy in répiv werk relaled B0 Inoomc Taox and

hence, they could nes file cppral withi: tine limit of &2 dave, Constdering

fapdrian
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vPat delay 15 within further eecind of 35 ooys a5 proviocd L prowviso L
S=chion 3551 a7t the Act, | concoee solow o7 28 days in Fling al i Appeal

and take up thie apoeai far dooi=s0 or- rcrits,

£ | bizgr Lenelaly gone §wosush e Facts of the casa, the imoogned
cror ard Lhe gfnarets 0t zpoeal subosicted by the appellant o the
s andon HF sppea.. [Fesioe to o decrded is whether the Aoocdlant
ras rlghtly awailes Cenwat credt 31092 of CYD in rospece of imwert af
vessal " 3UKHTA SMESAY » 7= 21 of Erdey dated 21,2.2077 or eilerwiue.

T, T !__:lr_:-'i||;:_ Lcsirabe e ek, o Lanl Ihal Lae appellanl '3|':1|J-l:|l'|:E|:|
veseed "RLIBHTA OfAEGA™ vios ol ot Bty dated 29202001, whick was
ansessed provialonally co P 201t &nd wessel was 2eached =n Ehe ship
breaking plot of he ancslany an 24 0220017, The wessel was given “Ouf
of Custoras Charge' by the Ci=toms Sthanty o 23200 1. The Appel.ant
gvalled Cervat credt of Addittlanal LAy of Cossames of K8 1,15,34,275/4-
pald on the =a-d vessal. 1he lower adjedicacing aoslen iy Gisallmwed
Cerrredt Sredis in Crcoss a° 555 of sddinanal Juby of Cusbesns sl el 15
Re. 17,350,373¢- on the gisune thot 55 ser prowiso inserbed 0 Kuls 301 or
CORLFDEM ik Mot Tiepkios Mo, 30ID1-CEIRT ) dated 1.3.0H7, Cepwat
cracht 1o allowed only i R3% o gdditional Duty of Customs paitl on
siips, sools arc ober flealing sl-uones For broaking up falling uner
Terf7 jbom 8RGE0C00. Fe Ancila -t hias contosted that they had tiled G
ol Bobry oo 21,221 and afier pavicen. of Justems duty on 212,201,
the wrisel was beochod ot s registered plal a) Ship srcoking Yard on
E4.0L2011 wpel o, tho eppelert was elgible o aeail foil Cenwat
credit beng duty paid e st el was roecovad by the appeliant in 4lwsr
restiziered premses: that Bel of @y s g saccified document under Ruls:
R3] of CIR, 2004 for Eaking Cenwan riodis asc there is o restidclion
InaL Ceepeat cradit caanst BEe tabea withoul “nuy of Customs charge’
erdacsampent oa Bil ol Tetiy and selicd _pon case laws af Shiv Ship
Breaking Compay- 2007 (213 F.L.T. 414 |Tyi fmdi.

ST Eel Thal Ssae preeleog in £re opresent case i In dekermine
Televe il date wle o sppehiant on o awall Cetvat eredic ol Ailironal
Duty af Custome pald o0 wnport of wesss! wirelher relmvant dake i= when

oo

—
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the srip beached 0 he plet of The Appatlant o 24,2 2011 or when “Cuk of
ol Chard=t wes given an 4 420071, 155 not dissated that the Bill of
Falry daled 21.2.20011 filed vy the appellant was asscescd prowisanasly on
21,2201 and vetumed to the Appellatt for paymeent of [y, afler
paynest of duly, 1he vessel was p2ached 11 the shp breakerg plob ul The
Appellane on a7, 20110 The ve<sel was given "0Out a7 Custems Charge” by
IYe Clisbnoms authoeity on 33,2001, | Sind il i perlinent w0 examine the
presvisians nf Rute 4110 of CCR, 2004, which agweins conditons for ailowing
Coimeal Lerilil, which ave reproducea as ooy s

HETLE 4. Conditiens lur allowisy CENYVAT rrealit 13 Lhe
CENYA L eowdi, ne pespeet of qppts Tz e ke imrictiabely Goseedipd
0f Ly Dk i e Swelars o Lie e geactdoie oF b prernt ey el de
amvider ol aubppat ssvice s i G arerizes sl G jobowedker, JUcnee
apads Ay ogeeg cEreetly a0 the b weaner wa B duession ol ke
e lazrer te e precider of catpu senea, i The i magy a2

[E:nphasis supplied)

T2 i reea hal s App=sllanl was engagss n the manufacture o1 Ferious
arel tnn-Frrriee sitleles ohtatned by aveeking cld =rd uscd ships. Thus,
el wessel imparled by the appella st was input ic- then:.. Ferther,
Al breaking plab of the appelant registorea under Concrisl Excise wiay
fibLated vethin the jursdiction of the Custome arca. S, when the vosse it
boached 1n the shiz breakdng plot, bt e cctively means that vesscl ic.
pat has reached in the factery premises. Inothe presont casoe, whoe Lro
viisel was ocachkod on 24.2.2011 'n the shio breaking plat of the
appallant. it would miean tal wesel e, it weas cocivcd by b
Appcilant it thoor facbony pramizes an 2422071, Ry w5 of Rule 4017 of
CCR, 2004 =ipra. the Bppellant hecarrs <liainle oo avail 1ull Convat crodit
ar Acklizinnal Sty of Custom:s on 2400011 el dale ol heaching of che
vessel ‘n their s2ip hreaking g, Consegquently, provied wneerbed in Rule
M) of SCCR, 20047 vide Kalflicalie e, 302011-CE(NT] dabed 1.3.2011
reslfeling aveilnicnt of 5% of Cenvat credil of O¥D wili not oo appecable
17 respect of eyl " DUKHTA DMEGA" 1riporied by Tie dppellat.,

I3 D alse find that <he wwer adjudiating swthority has crroneousiy
coangiacted dé e wlwen "Qot of Customs Chacas' was piean yr thie roleyant
dabe rar availing Ceovat orocin. s per Secdan 47 o the Cuslonn Ak,

rc Importer peys appliceales Zusivims doty and comgicbes al
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LT LLY ITTRL Ik LRI L1 I ol

Impors farmalitivs, her 2oosi dre ool Lo e clearad for hono
CORSLMPSan. in Hie presenl cazs R g i, vensRl was nok be cleancd
for Some consurnpLion ince, v bress oo alot il was factory, | also
find thet “0ut ui Cuslarrs Lhargs' hot actidme e ke with avarlment, of
Cervat coedit as Ihers 5 NS 50 resticoeness eoacitlons ocrescribed in
tule 41t of CCR, 7504 for 3imvang Seredt wsdlit, 1L 1S on recanc that thic
vassol, was leackea in the srin Srcaking S 2" Hhe Appelant an 24, 2,2071
alles Rill ol Entry was duly 23 el and pavnent al duty and el ol
Cushoms Charps' was giver o 02 307 The delay womess I giving “Ous
af Custois Chargs sbnud not izc 2 reasye Loodeny substantial night of the
Appelael 1o avall Cenvat croe'ss woren b oimame coe o 1412011 | ely
ol <l Suler passec Sy the Hen'oe CISTAT. &hinecabad pascd in the
a0l Bhiv 3hio breakng Cao ooorsod o 207 [218) ELL 494 (Tri. Ahmb,
wiharain 1t ras boes hela thel,
“t, W lsye enreFdly sonefiesed Fo s lessaons Dog boto sidea, Tae
v onid ag che shpoce ey e dispat, The CYL amout ahics a2s
ke wn coedic wis 2lmdit S ov pant o U204 O oajertiagr Fur
Feaching <10 Ua wozsel e Wai 2oaRcee berskbe ey, Onlicers om 12 5.
MG, Thades rneses circemebessee, Jhe risaonn e Lhie Golay Dnoeseoil o, il
il e by e ooz ol cxplacnea, v Jfrhe delare s jearifsd,
imoedawcs Lesd e concal of Fopee] greais vacae W paid nn e eeieel

Tos wnkinz 27 2redd befors out ol shmgs 2 oeiven s oar e sl o
L= amicdl vilizian, TRin 2ckfeal winleiime < civased chae b lke celiy an
gt of o] ot clygrpe b diee Tlepecaert grd - cgonar fakes amemwee shie
sdbsliribial rigl. v Ceresin esai gl o g el espeealeg, whern Uiz

virm s sl dl E e e car 2 place. siarieh, ke hipeaeel.

7. Rinee rne ooedic mos esn tigady riken., ckems L:oacckirs imegntar Gn
weilizsniom e e lenvin. crecil arsaaning b = 3250 betooc 14 110147

iCipimsis sapplio)

8.  Ir viaw of above, | sold that the sppellent has fightly evailad Cenvat
crodit af 1000 of Additioncl Duky of Custoerrs and dernaacd of Cereaat credit
af Az, 17,530,135 under Sule 14 of DR, I, intsiest on is =mand
and »=nalty wm>osed undor Bule 15 of COA, 2004 are: rogpareg b b et
acide.
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9. In wfwe af ahrwe, o0 Astike Tl inpuaned oder and allgw Lhe
Anpeal.
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4.1 The appesl Alz b the Appellant = d'sposed off as ahove,
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