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1T 5l  3llcjt/T 5 1Irt/ s t/igii'e a1T?r7,.PT a - iv 5J't/ I/c1-c,( liit, 

ii'i / ,iisiio / cthfrsrrrrrrr 4FlIl iifi aj  sirsrr jF4ld: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

' 1&'>dt I 47[ 9Tf T  441T /Name & Address of the Appellants & Respondent 

I. Shree Rani Steel & Rolling md. (Unit-2), SSM & Co.. Chartered Accountant,2, Sainrat Chamber, Khergada StreetKhargate, 

Bhavnagar-364001. 

2. Shri, Batukbhat Balabhai Patel (do MIs Shree Ram Steel & Rolling md. (Unit-2), SSM & Co., Chartered Accountant,2, 

Samrat Chamber, Khergada StreetKhargate, Bhavnagar-364001. 

3. Shri. Kishorbhai Amarshibhai Pate! (prop. Of M/s Shree Krishna Enterprises),, SSM & Co., Chartered Accountant,304, 

Shoppers Point,Parimal Chowk, Waghwadi Road,llhavnagar-364001. 

4. Shri. Vinodbhai Arnarshibhai Patel, SSM & Co.. Chartered Accountant,Plot No.102,Escon Mega City,Opposite Victoria 

ParkBhavriagar-364002. 

5. Shri. Mahendra Anibalal Rana (partner of MIs rslaruti Metal md.), SSM & Co., Chartered Accountant,A-209, Leela 

Efcee,Waghawadi Road,Bhavnagar-364001. 

6. Shri. Lalita Prashad (Partner of MIs Manita Steel Corporation Motia Khan, Rakesh K.Shahi,advocateMotia khan, Mandi 

C ol ndga rh ,Pu nja b. 

7. Shri. Sat Narain (Proprietor of NI/s John La! \ladan Gopal), Rakesh K.Shahi,advocatellouse No.150,Sector-4C,Mandi 

GohindgarhPunjab. 

8. 5hr1. .latinder Kumar (Prop. Of NI/s .J.K. .Jindal & Sons), Rakesh K.Shahi,advocateHousc No.150,Scctor-4C,Mandi 

Gobi iidgarh Puiij ab. 

Wsf(3pTsf) 1aT 'sig fl kl4ci ttn'I45 Tt9'sii J9Tt5tT i473m1t 5Id1&47 1'scIi l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A 4fm spa ,slo 'ua sp i4 atTM ii(l'si 4750 s')'it I J,n"t' tftlit 1944 ETtT 35B R0T1f T(fi 

sr0r0, 1994WI 8Sf0ll  l4T44771 I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 1994 
an appeal lies to:- 

(i) 

IlIs I 1/ 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters relating to 
classification and valuation. 

i'-t F-- 1(a) at oi' attr srIrsrf 47 ST9ITRT ataft fij sftr 'n"s Fi 'mils Pjc"s tr si's aTiThIftiT amt1f1)1ttat5r (Th)t 4-frst 
(a)

sTrRta1gaNIn- o5,47t ii.-li Tl/ 
To the West regional belach of Customs, Excise & Service Tax Appellate Tfibunal (CESTAT) at, 2d Floor, Bhaumali Bhawan, Asarwa 
Ahmedahad-381J0 l6in case of appeals other than as mentioned in para. 1(a) above 

WfFfReTfatVITcrtT 3T99fT nI  I)r u"415 Jf79 (311 i)fliiint4t, 2001, Tat 63 a EA-3 

it-i' 'al isaffi ao1l 31Tl 4.i4ft47ft's4 T747'aFu 47 9T47 .'lgi arsi .'s31TF4ll 3IldU31gTat131T, 10,5,1119 

7171 s'91 71T1T,5 'ma n'rr 50"iva '1I r71cardtgT 50ii'a TT1 IT 447T647tt3T: 1,000/.714ft, 5,000/- '{ 3Tt31T 10,000/-  iifPtsrfftr 

31U ITf'1tlIT71l 7fttt14747r 90tIT314I Tf 1t31I19I1gjfRt9TR1tfl4) sftiii'sw 

wr ai 'i iIsci 4's i'te rufTgarr  ',ii'ii i atsrf9ar i'sc tri 'ioi.i, /i tITTr tulal lii scrft ii t15thtr SIT t1resrrsrrfTgnur 

Frsii'ai 03r714 I u'i -i 3flst (3" )r4t0it(31T31IT1TITITTr1st500/. .' 47tlftt1fft9jl"s'nli1I 1n.'lI tllT 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 

of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place 

where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31(1--Ho .aiioi0'ssi lT 71tT 3trftFT, fi st? 0att1,19945ft  WI 8611)47 alcoid ii's. 0dlllnil4l, 1994, tThTIT 9(1)47 cld t1t81ft1T WTt ST.- 

59T47fr31TITftTTIT314771TsT311IT1T47f4-,5 

s471T a-b IT71rRT1ITITTr47',lO 71 5t,1VT,1nlI9.14t 11)0 ,00i-'i ITT 010 Tn10I0I 11141 r47f9T, 40,5 11119 IT 1Tr47tT,5 "1119 e40,71T501I19 14'/ 

9317 50 'iw -'i' TI 3rC&47 tiflt 975011: 1,000/- e'fs, 5,000/- '.40 3P'VIT 10,000/- 97T '*1i r ti0 4nitt i ft8ffttr 53r"s

o-om f i14-. -F--ai' ~ti' t Il)i).910'cl 's see sii 

siot -ii{4o I 0lITsi'ee471'at9at,4'st31TITllbaIIT5i'II 

311 -i-T7147RT3T 500/- o'(47rtñftIT tj 471rtT 's-n 4ilii I! 

ppeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as 

bed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which shall 

ified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of 

akhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding 

y Lakhs, Rs.1O,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 

ed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 

ated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/ 

(B 



(i)  10 srfii,i994 't 6TU 86 T1-6trlaf (2) iT4 (2A) i7 1-(i -1 Ti) )lt i4) 3PftE, 1is  IHcv4I, 1994, T fPTT 9(2) i- t 
9(2A(8O4c1 fi11fttt1e-i'i ST -i TfTry7JT 419'l., c'1I Jy'i 311 131 .(31'fi'-i), iii 3 7.TFT 

ifttr sTTT ttrfs -iati  (o2i - igi'11 thu  so-c Tf..) s(tr 31ti)Ts ii iiio'i 3TtZ)TF 3rTST 4I'4'Th,   3fe31T/ 

31TaT, ht w)s4 Tf ryrsir 31iSTt ii aT rSTr iii 31iSrr '1  rift 5iT1r 41310 SST1 su4 / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner. Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cominissionerauthorizmg the Assistant Commissioner oi-  Deputy 
Commissioner of Central Excise! Service Tax to tile the appeal before the Appellate Tribunal. 

(ii) a 5)10111 sthtft1a 1994 4r 0TrT 83 5  uooi.. at sftsrriitr*, si stf '1i sfo-o arf .s 
3e1tS ittsa/liou athr lotuhulra(1O%), 101 31ii( 1TS' 1SIhI, nipfar, ai.oi .t.iui'ii 13srhi'i , ar 

tyiur-lv4 
Tgl11qi' 9 )11110It a3 i "41a fi 3pTi8'l'af'41 rrsT 

(i) 1rrT115)tt31rT11r441 

(ii) - 
(di) foto4') 11I10T6a 31000 aa 
-aglt311r t1TT s1o0111 fitha (tt 2) 3Th1h1STr 2O14t au/'i siflflo arf,iJ) Issirr fori1ra 
110tiT 3T31)Ua sa i  Th/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty al-c in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

srrir 114,tR 31TIt5t: 
ReionappJication to Go rnmeni  Qf India: - 

41141411 T, 'rN1 31/NiffItftril,1994 t1rtTr35EEac1ssIo3nTa'a, 
jr01I'trir 3ira ztir,, Hi iso-ic, "ui-c ra'coi, 's"rifr cus'-t, iffaa 'us waa, iit ir, sa fsI-ii000i, "sr 1'tOl 

"loll l/ 
A revisibh application lies to the Under Secretary, to tile Government of India, Revision Application Unit, 
Ministry of i'mance, Depaj-tment of Revenue, 4111 iloor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35E of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

oh  sos  h14) 11I0 RI'1'1 , "181 '141I-fft44I41 "sTfttht"sIi-401 r'41i)4I I4141a0910 31Tft 13 T-.icuc 
fl4) sryrsij'g'iuriui  a 33uc, uf usu" ia as11irawraa'A4u-eul "4 41'O'I, 't.l"'ll'l IT 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another durmg the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

"18 4 fI1T4 iT ST 1 tT "41 fItitjrr "4T  "4 flPci I t -i -i r 31111 5T sit ST I Oh -"1 iT (f" c ) T I 
31T311T11"4ol41d) uST Nt1 t4 ' / - 
In case of rebate of duty of excise on goods exported to any country or territory outsic)e India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

O P IrS IS 59I "si ¶1t1T .1 '8T511 31T31, 10141 ST l IS "sT SliT Polo f731T TTST J / 
In case ofgoods exported outside India export to Nepal or Bliutan, thout payment of duty. 

(C) 

[t111f1r1cSlS1,IrSIS'1 P'CST10.')l t1113 a1'1 TUfacIosIri15s15r1rr3rrssr 
S1'31P11(31'fi11)It'l0I1rl 31181131(9" 2),1998sItsui'I 10931 I"r1111i1115T. 3S31Tsicl.0,Ph11STS'rtiT)1'uPci P' 
i1i 5 
Creit of any duty allowed to be utili7ed towards pYft  of excise duty on firal products under the provisions 
of this Act or the Rules made there unler such order is passed by the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

3'j/)th stir ''Prtticp #Iaoi EA-8 , l(rr1Lir -'nc 4"31T(30Thr)flocIo4),2001, It'ftsis 9 3)o"Ici h3PuP,"s"s 
3TffiTUr3 HI titsrSlltrsIt'il'IrST 1131.31105031710'S 'j"l 311ST1"s so ri11gSrsItttTfIr31T"1'10 31141 STP1TI ST'S 

t10 31(It'31T, 1944 ' Ouri 35-EE "4 is-1 Puh ci itsiod) "45110 ST TR-6 5)7r 'P it'-io c)1'  .00-fl 

The b'ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior  Head of Account. 

11101r311"45rP31PP31 stift itno"fl '11si'fi siP", I - - - - 
"161 41410 i41 1(31141131 "4q'It31TT5*"4a5TST scc 200/-ST "uoci i.ci si' 3115 oP 11410 5H T '1131 10 T "0151 ST 'IT ""'10 
1000 -/31iT10fRT lt5T'1Id9 - . . - 
The revision app,hcation shall be accompanied by a fee, of Rs. 200/- where the amount mvolved in Rupees One 
Lac or less and Ns. 1000/- where the amount involved is more than Rupees One Lac. 

10 .stT sIc' sihi c#1Its'rr 
sffH31l S'ss4 'oP5 Sitillt 31)'01I11 SOIP'lS'I "sT 11/47314)41 STiT'11K'tho 311t1(i5 itT"sSTIItST "H'II I / In case 
if the order covers vanousnumbers of order- in Original, fee for each 0.1,0. should be paid in the, aforesaid 
manner, not withstanding the fact that the one appeal ho the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee in Rs. 100/- for 
each. 

OS111'lit)11 -4114141O 'l,)4 3T'P31T, 1975, 319/44"1-I '17 31-cv 35 ?.11'Itir 1/it occ siiItii 1(ItST fItiT111Sr 6.50 f-so 3171 ciciso 
ii)'1"II 1I111 / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc'hedulc-1 in terms of the Court Fee Act,197a, as amended. 

4)411 47(47"4, 4)'T 31c41'I ( t(i '41TST at6t01rt oloufti-ui'I (-t.II P'fIt) f21ocuo4), 1982 S'6ItlT 11/4' 3101 SiTf11Tt1 41I41'ii "sT 
ii- oP f513fr47sltt "shtoj so-u 6i / 

Attention is also invited to the rules covering these' and other related matters contained in tile Customs, Excise 
and Service Appellate Tribunal (Procedure) Mules, 1982. 

73' 30Th11 tTfll31t1 Ir  3tft47r.31TI 1T i-I k '1011111 -'1I4l., l/415f11 15 '14)1041 t4i0ttT9T f/)'/, 34"fi'IIT5)T ftTPThT 000130 
www.cbec.gov.in  It 111111 I , - 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, tile 
appellant may ref'er to the Departmental website wtvw.c'bce.gov.in. 
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Appeal No: V2/50,51,52,135,136,141,146, & 147/BVR/2018-19 

3 
:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (hereinafter 

•referred to as "Appellant No.1 to Appellant No. 8") as detailed in the Table below 

against Order-in-Original No. BHV-EXCUS-000-JC-63-2017-18 dated 28.03.2018 

(hereinafter referred to as 'the impugned order') passed by the Joint Commissioner, 

Central GST, Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'): - 

Sr. 
No. 

Appeal No. Appellant 
No. 

Name of the Appellant 

1 V2/146/BVR/2 
018-19 

Appellant 
No.1 

M/s. Shree Ram Steel & Rolling Industries (Unit-2), Plot 
No. 9, Alang Ship Recycling Yard, Alang, P.O. Manar, 
Bhavnagar. 

2 V2/147/BVR/2 
018-19 

Appellant 
No.2 

Shri Batukbhai B. Patel, Proprietor of M/s. Shree Ram 
Steel & Rolling Industries (Unit-2), Plot No. 9, Alang 
Ship Recycling Yard, Alang, P.O. Manar, Bhavnagar. 

3 V2/135/BVR/2 
018-19 

Appellant 
No. 3 

Shri Kishor Amarshibhai. Patel, Plot Proprietor of M/s. 
Shree Krishna Enterprise, 304, Shoppers Point, 
Parimal Chowk, Waghawadi Road, Bhavnagar-364 
001. 

4 V2/136/BVR/2 
018-19 

Appellant 
No.4 

Shri Vinod Amarshibhai Patel, Plot No. 102, Escon 
Mega City, Opp. Victoria Park, Bhavnagar-364002. 

5 V2/141/BVR/2 
018-19 

Appellant 
No. 5 

Shri Mahendra Ambalal Rana, Partner of M/s. Maruti 
Metal Industries, A-209, Leela Efcee, Waghwadi Road, 
Bhavnagar - 364002. 

6 V2/50/BVR/20 
18-19 

Appellant 
No. 6 

Shri Lalita Prasad, Partner of M/s. Mamta Steel 
Corporation, Mandi, Gobindgarh, Punjab. 

7 V2/51/BVR/20 
18-19 

Appellant 
No. 7 

Shri Sat Narain, Proprietor of M/s. John Lal Madan 
Go.al. Mandi, Gobindgarh, Punjab. 

8 V2/52/BVR/20 
18-19 

Appellant 
No. 8 

Shri Jitender Kumar, Proprietor of M/s. J.K. Jindal & 
Co., Motia Khan, Mandi Gobindgarh, Punjab. 

2. The brief facts of these appeals are that Appellant No.1 was engaged in the 

process of obtaining goods and materials by breaking ships, boats and other floating 

structures, which amounted to manufacture in terms of Note-9 of Section-XV of the first 

Schedule to the Central Excise Tariff Act,1985 (hereinafter referred to as "CETA") and 

was registered with the Central Excise Department and had been availing Cenvat credit 

under the provisions of Cenvat Credit Rules, 2004 (hereinafter referred to as "the 

OCR"). Appellant No. 2 (Proprietor of Appellant No. 1) was alleged to have clandestinely 

cleared the excisable goods and evaded payment of Central Excise duty; Appellants 

No. 3 & 4 were brokers through whom clandestinely goods were allegedly cleared by 

Appellant No. 1 and Appellant No. 2, Appellants No. 5 to 8 were buyers who had 

allegedly purchased the clandestinely cleared goods from Appellant No. 1. 

2.1 The officers of the Directorate General of Central Excise Intelligence (hereinafter 

referred to as "DGCEI") gathered intelligence indicating that some ship breaking units of 

Alang/Sosiya were engaged in large scale evasion of Central Excise duty by way of 

clandestine removal of plates to the Rolling Mills; diversion of goods, undervaluation of 

goods etc. and that most of such 11icit activities were being carried out by the Ship 

Breakers with the support of some brokers. These brokers were obtaining orders from 

different Rolling Mills and Furnace units and many times were getting the material 
Page 3 of 30 



Appeal No: V2/50,51 52,135,136141,146, & 147/BVR/2018-19 
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dispatched through some Transporters without Central Excise invoices and without 

payment of Central Excise duty. These brokers were also procuring orders from 

Furnace Units and Registered Dealers for supply of Cenvat invoices without any 

physical supply of goods. DGCEI conducted coordinated search at the premises of 

brokers at Bhavnagar and recovered several incriminating documents substantiating the 

intelligence. Another round of search operation was conducted at transporters, whose 

documents were available on the records of recipient furnace units, premises of various 

Ship Breaking Units and Rolling Mills. A search operation was also conducted at the 

residence cum office premises of Appellant No. 3 & Appellant No. 4 and incriminating 

documents were recovered. 

2.2 The above investigation led to issuance of Show Cause Notice No. 

DGCEI/AZU/36-67/2013-14 dated 01.07.2013 demanding recovery of Central Excise 

duty of Rs. 52,92,904/- from Appellant No. 1 under proviso to Section hA (1) of the 

Central Excise Act,1944 (hereinafter referred to as "the Act") along with interest under 

Section 11AB/Section 11AA of the Act and for imposition of penalty under Section 

IIAC/Section 11AC(1)(a) of the Act read with Rule 25 of the Central Excise Rules, 

2002 (hereinafter referred to as 'the Rules"); imposition of personal penalty under Rule 

26(1) of the Rules on each of Appellant No. 2 to Appellant No. 8 & S/Shri Bharat Sheth, 

Broker, Padamkumar Surajbhan Gupta(Proprietor of M/s. Suraj Steel Rolling Mills, 

Survey No. 160/61, Bechraji Road, Mehsana), Mahendrabhai M. Patel (Director of M/s. 

Sarkhej Steel Industries Pvt. Ltd., Sarkhej Sanand Cross Road, SG Highway, Sarkhej, 

Ahmedabad — 382 210); imposition of personal penalty under Rule 26(2) of the Rules 

on each of Appellant No. 2 and Shri Bharat Sheth, Broker. The said SCN was 

adjudicated by the lower adjudicating authority vide impugned order confirming Central 

Excise duty of Rs. 52,92,904/- along with interest and imposed penalties on Appellant 

No.1 to Appellant No. 8 as proposed in the SCN. 

2.3 As per available records of this office, S/Shri (i) Bharat Sheth, Broker, (ii) 

Padamkumar Surajbhan Gupta(Proprietor of M/s. Suraj Steel Rolling Mills, Survey No. 

160/61, Bechraji Road, Mehsana) and (iii) Mahendrabhai M. Patel (Director of M/s. 

Sarkhej Steel Industries Pvt. Ltd., Sarkhej Sanand Cross Road, SG Highway, Sarkhej, 

Ahmedabad — 382210) have not filed appeal against the impugned order. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 8 

preferred appeals, inter-a/ia, on the following grounds: 

Appellant No. 1:- 

(I) The impugned order has not dealt with the pleas made in written reply of the 

appellant and the judgments referred to and relied upon have been ignored in the 

impugned o e r..hence, the impugned order is non-speaking and non-reasoned order; 

that t": ?*he lower adjudicating authority are baseless and self-serving in 

Page 4 of 30 
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nature; the impugned order has failed to apply ratio and principle laid down in the 

judicial pronouncements relied upon by the appellant; the appellant adopt and reiterate 

the pleas made by them in their reply to SCN and written submissions filed before the 

lower adjudicating authority. 

(ii) The request of cross-examination of transporters, Shri Bharat Sheth and Shri 

Kishore Patel was, not entertained and thereby the lower adjudicating authority has 

contravened the principles of natural justice. 

(iii) No penalty was proposed on transporters which implies that the statements of 

transporters were recorded under threat, duress and with negotiation in unfair manner. 

Therefore, cross-examination of transporters is required and their statements cannot be 

relied upon and cannot be used for corroborating evidence not being genuine and true. 

The appellant relied on decisions in the case of Shalimar Agencies reported as 2000 

(120) ELT 166 (Tn.), L. Chandrasekar reported as 1990 (48) ELT 289 (Tn.), Takshila 

Spinners reported as 2001 (131) ELT 568 (Tn. — Del.), Sharma Chemicals reported as 

2001 (130) ELT 271 (Tn. — Kol.). 

(iv) The charges of clandestine removal are serious charges and cannot be 

established on the basis of some registers of unverified nature. Apart from registers of 

the transporters, which did not carry evidentiary value, there is no evidence on record to 

establish clandestine activities of the appellant. The appellant relied on decision in the 

case of Tejwal Dyestuff industries reported as 2007 (216) ELT 310 (Tn. — Ahmd.) 

affirmed by the Hon'ble Gujarat High Court reported as 2009 (234) ELT 242 (Guj.). No 

statements of vehicle owners or their Drivers and buyers of the goods were recorded by 

the investigation and no corroborative evidence available on record for receipt of cash 

amount by the appellant. Therefore, central excise duty of Rs. 15,11,127/- confirmed on 

the basis of trip/booking registers is wrong. 

(v) The documents and diaries seized from Shri Bharat Sheth, Broker are third party 

evidences; that SCN did not provide any list of relied upon documents of SCN, which 

has deciphered large number of encoded entries and names appearing in the pocket 

diaries/notebooks seized from the brokers; that no evidence has been produced by the 

department of alleged illicit transaction. The appellants deny all the charges levelled 

against them; that the appellant cleared these goods clandestinely have not been 

admifted by them nor is there any documentary evidence even remotely suggesting that 

the appellant was involved in clandestine removal of any such goods. There is no 

evidence for transport of so-called illicitly cleared goods from the appellant's premises. 

The allegations of clandestine removal cannot be sustained only on the basis of 

statements but some corroboration is required. No evidence regarding goods cleared by 

the appellant was found to be received by the buyer without proper invoice. No inquiry 

carried out at buyers. No corroborative evidence available about receipt of cash by the 
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appellant. The impugned order issued on the basis of diaries/note book/chits etc. 

recovered from Shri Bharat Sheth and allegation advanced based on assumptions and 

presumptions; that the impugned order not disclosed any material evidence and it is 

well established fact that demand issued on assumptions and presumptions cannot 

sustainable; that the onus to prove clandestine removal of the goods is on the 

department who alleged that the appellant sold the goods illicitly; that they relied upon 

decision of the Hon'ble Supreme Court in case of Amba Lal reported as 1983 (13) ELT 

1321 (SC). 

(vi) The appellant submitted that their arguments, in respect of the demand 

confirmed on the base of the investigations carried out with Shri Kishor Patel and Vinod 

Patel, may considered as what is stated in the above Para (v). 

(vii) The appellant had not indulged in undervaluation of the excisable goods and had 

not evaded central excise duty and not received differential payment in cash from their 

buyers as mentioned in Annexure UV-1 to the SON. If the rates quoted by M/s. Major 

and Minor as well as other agencies are actual rates prevailing during that period as 

held at Para 8.2 of the impugned order, then the department should take these prices 

for each and every invoice issued by the appellant during that period. The department 

has taken only those invoices in which the transaction value is lower than the price 

circulated by the market research agencies. It has not been considered that the 

appellant has sold their goods at either equal or higher price than the price circulated by 

the market research agencies. 

(viii) As regard to passing on fraudulent cenvat credit by issuing only invoices, it is 

submitted that there is no evidence on record to show that the appellant did not receive 

the payments regarding sale of goods in question through proper banking channel. 

There is no evidence on record to show that the appellant was connived with the 

purchaser through Shri Bharat Sheth by issuing duty paying documents only. The entire 

alleged action of issuing impugned order is being conducted in an arbitrary manner and 

the same is illegal, invalid and without authority of law rendering the impugned order 

liable to be quashed. 

(ix) Penalty imposed under Section hAG of the Act is illegal in absence of any 

evidence that excisable goods manufactured by the appellant had in fact been cleared 

without proper invoices by the appellant and allegation of clandestine removal and 

undervaluation of the excisable goods did not justify. No evidence was adduced in the 

SCN to establish that the alleged act or omission had been committed by the appellant 

deliberately or contumaciously or in flagrant violation of provisions of law or with intent 

to evad4 fore, the appellant is not liable for penalty under Section 1 lAG of 

theAj \ 
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Appellant No.2:  

(I) The impugned order has not dealt with their pleas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 

the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appellants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SCN and 

written submission filed before the adjudicating authority. The request of cross-

examination of transporters, Shri Bharat Sheth and Shri Kishore Patel was not 

entertained and thereby the lower adjudicating authorfty has contravened the principles 

of natural justice. No penalty was proposed on transporters which implies that the 

statements of transporters were recorded under threat, duress and with negotiation in 

unfair manner. Therefore, cross-examination of transporters is required and their 

statements cannot be relied upon and cannot be used for corroborating evidence not 

being genuine and true. The appellant relied on decisions in the case of Shalimar 

Agencies reported as 2000 (120) ELT 166 (Tn.), L. Chandrasekar reported as 1990 (48) 

ELT 289 (Tn.), Takshila Spinners reported as 2001 (131) ELT 568 (Tn. — Del.), Sharma 

Chemicals reported as 2001 (130) ELT 271 (Tn. — Kol.). 

(ii) The appellant is proprietor of the firm. Proprietor and proprietor concern are 

legally one and the same person has not acted with any personal motive or benefit and 

thereby question of personal penalty upon him is not proper. Penalty could be imposed 

on a person who acquired possession of, or otherwise physically dealt with, any 

excisable goods which, according to his belief or knowledge, was liable to confiscation. 

The department has no case that the appellant had belief or knowledge that the goods 

were liable to confiscation. Hence, Rule 26 was not invocable against him. It is seffled 

law that personal penalty on proprietor in addition to the firm not imposable. The 

appellant relied upon following case laws: 

- Seven Seas Carpet-2006 (194) ELT 407 (Tn-Del.) 

- Radiant Synthetic Industries — 2006 (202) ELT 710 (Tn-Del.) 

- Vijay Metal Industries —2006 (201) ELT 425 (Tn-Mum.) 

Appellant No. 3 & 4:  

(i) The appellants made requests for cross-examination of Shri Mahendrabhai Ambalal 

Rana, Partner of M/s. Maruti Metal Industries, Bhavnagar, which were not entertained and 

order has been passed imposing penalty on the appellant and thereby contravened the 

principles of natural justice; that it is an elementary principle of natural justice that person who 

is sought to be proceeded against and penalized in adjudication on the basis of third party 
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statements should be afforded effective opportunity to challenge the correctness of the same 

as per law by cross-examination; that denial of cross-examination of the person amounted 

that charge of clandestine removal of the excisable goods based on the statement of that 

person did not stand proved and relied upon the following case laws :- 

- Shalimar Agencies -2000 (120) ELT 166 (Trib) 

L. Chandrashkar - 1990 (48) ELT 289 (Tn) 

- Sharma Chemicals -2001 (130) ELT 271 (Tn- Kol) 

(ii) The impugned order has not dealt with their pleas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 

the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appellants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SCN and 

written submission filed before the adjudicating authority. 

(iii) Regarding findings recorded at Para 6.10 & Para 7.0 of the impugned order, the 

appellants submitted that the entries made in the diary recovered from the residence of 

the appellants are estimates written by Appellant No. 4 after inquiry with the concerned 

ship breaker; that regarding findings recorded at Para 7.1 of the impugned order, the 

appellants submitted that the department neither provided any list nor relied in SON in 

which they have listed deciphered large number of encoded entries and names 

appearing in the pocket diaries/notebooks seized from the brokers; that there is no 

evidence produced by the department of alleged illicit transaction; that the burden of 

proof is laying on the department; that regarding findings recorded at Pare 7.3 & Para 

7.4 of the impugned order, the appellants submitted that the allegation that the ship 

breaker has cleared the excisable goods clandestinely through the appellants is not 

correct as the appellants have not admitted to this fact nor any documentary evidence 

even remotely suggesting that the appellants were involved in clandestine removal of 

any such goods involving duty of Rs. 12,95,021/- as mentioned in Annexure-VKP to the 

SON; that there had to be an evidence regarding sale of so called illicitly cleared goods 

through the appellants to some persons; that the appellants have neither purchased nor 

brokered the excisable goods clandestinely cleared from the premises of the ship 

breaker and also the authorized signatory of the ship breaker has never stated that they 

have sold the goods clandestinely; that the deposition made by different person in their 

statements are not relevant; that none of the transporters have confessed that the 

goo,ndestinely cleared by the appellant had been transported by them or none of 

have confessed that the said goods were purchased by them or none of 
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the angadias confessed that amount has been paid to the appellant. 

(iv) The appellants are not covered under Rule 26(1) of the Rules as the appellants 

have not dealt with the excisable goods in any manner; that the sine qua non for a 

penalty under this rule is that the person has acquired possession of any excisable 

goods with the knowledge or belief that the goods are liable to confiscation under the 

Act or Rules or he has been in any way concerned in selling or purchasing or any other 

manner dealt with the excisable goods; that the appellants relied on decisions in the 

case of Godrej Boyce & Mfg. Co. reported as 2002 (148) ELT 161 (T) and Ram Nath 

Singh reported as 2003 (151) ELT 451 (Tn. — Del.) 

(v) Without prejudice to the above, these appellants submitted that the penalty 

imposed on the proprietor of the firm is Rs. 6,00,000/- for the alleged duty evasion of 

Rs. 52,92,904!- means around 11.33% of the duty evaded and penalty imposed on 

each of them (two) is Rs. 12,95,021!- means 100% of the alleged duty evaded; that this 

is travesty of justice and clear case of pie-determined and prejudiced attitude of quasi-

judicial authority. 

AppeUant No. 5:  

(i) The impugned order has not dealt with their pleas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 

the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appellants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SCN and 

written submission filed before the adjudicating authority. 

(ii) During adjudication, the appellant made request for supply of copy of Annexures 

and copy of relied upon documents mentioned in Annexure-R to the SCN, which was 

not entertained. Therefore, the impugned order had contravened the principles of 

natural justice thereby rendering the impugned order as untenable. 

(iii) The findings recorded at Para 9.2 of the impugned order are vague as neither 

Shni Vinod Patel nor the seller viz, the proprietor of the ship breaker nor their authorized 

signatory has confessed that the finished excisable goods are alleged to have been sold 

clandestinely to the appellant. The appellant has never admitted the facts that they have 

received the excisable goods belonging to the ship breaker through brokers in 

clandestine manner. The fact of illicit purchase has to be proved and is not a matter of 

Tnfence The findings cannot be based on mere surmises and conjectures and on 
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assumptions and charge of clandestine removal and illicit purchase is required to be 

proved by production of affirmative, positive and tangible evidence. For imposition of 

penalty under Rule 26 of the Rules, the person must have dealt with the excisable 

goods with knowledge that the excisable goods are liable to confiscation. In the present 

case, there being no material in the SON nor in the impugned order that the appellant 

had any intention to evade central excise duty and indulge himself by adopting illicit way 

as alleged in the SON and as such no penal action under law car be taken against the 

appellant. 

Appellant No. 6 to Appellant No. 8:  

(i) The impugned order has been passed in a mechanical way without applying 

mind and without considering written submissions, without supplying relied upon 

documents even without supplying the copy of statement. The impugned order is liable 

to be quashed on this ground alone. 

(ii) Same format of statement got signed from all these appellants through copy and 

paste in the computer file; that allegations of issue of cheques by these appellants were 

made but no bank record is produced by the investigation showing issue of cheques, 

cheque numbers, date of issue, date of realization, amount of cheque etc. and no bank 

record was found from the appellants from where the said cheques were found to have 

been issued; that the facts stated in the statements cannot be believed as no person 

after 4/5 years can record statement and can identify the truck number, name of seller, 

name of broker, weight, exact date of purchase, name of transporter without verifying 

the record. 

(iii) The appellants had in sworn affidavit cleared the position about the compelling 

circumstances to which the statements were signed by them without being allowed to 

read. All the facts and circumstances narrated in the statements are not matching with 

the factual position. Six persons visited DGCEI office on same day to record the 

statements. Statements of six persons cannot be recorded within hour. 

(v) No document was supplied to the appellants including statement of brokers, 

statements of manufacturer/ship breaker, statement of transporters, statements of 

Marine Board showing that the disputed goods were received by them without cover of 

invoices. 

(vi) The scanned copy of record of the transporter incorporated in SON do not 

contain the particulars of the goods in dispute to have been received by the appellants. 

The department failed to supply evidences available with them from the record of 

Maritime Board. It has been mentioned in SCN that some record of Maritime Board is 

not available, entries of truck having registration of Bhavnagar District are not made as 

entry permit is issued on monthly basis. The appellants failed to understand the 
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investigation at the end of Maritime Board as no documents have been supplied to the 

appellants showing alleged clandestine purchases. Without any evidence on record, 

statements got signed that the appellants purchased scrap illicitly without payment of 

Central Excise duty and against such purchases paid payments in cheque and against 

payment of cheques the appellants received back the cash from broker/ship breakers 

through angadia from broker and ship breaker jointly. The statements without any such 

evidences got signed through pressure tactics in the same manner and same style by 

copying and pasting the para verbatim which shows that whole of the investigation is 

fake and malicious and cannot be relied upon. 

(vii) Trucks/vehicles cannot carry goods without valid documents as truck/vehicles 

from Alang, Bhavnagar had to cross Sales Tax Check posts of States of Gujarat, 

Rajasthan, Haryana and Punjab so as to reach appellants' premises. The investigation 

failed to discharge onus as it had not checked the records of State Government Barriers 

situated at the entry and exit point of territory of Gujarat, Rajasthan, Haryana and 

Punjab. The department has not summoned the truck owner/truck driver involved in 

these transactions. 

(viii) Onus to prove allegation lies on department and the department cannot shift the 

same to appellants without discharging its onus as held in following cases: - 

- Rama News & Papers Ltd. — 2008 (221) ELT A079 

Chandan Tobacco Co. —2014 (311) ELT 593 (Tn. —Ahmd.) 

- Snivastsa International Ltd. —2014 (310) ELT 607 (Tn. — Del.) 

(ix) The depart, nent relied on the basis of presumptions and assumptions; that the 

appellants relied on decision in the case of Nutech Polymers Ltd. reported as 2004 

(173) ELT 385 (Tn. — Del.) to contend that department cannot frame allegation merely 

on the basis of assumptions and presumptions; that it is well settled law that statement 

of co-appellant without any corroborative evidence cannot be made the basis for 

imposing penalty on other co-appellants as held in the case of Vikram Singh Dahia 

reported as 2008 (223) ELT 619. 

(x) Rule 26 is applied where there is confiscation of goods and hence, penalty on 

appellants cannot be imposed since no goods confiscated as held in the case of Shyam 

Traders reported as 2012 (278) ELT 468 (Tn. — Del.); that, some transporters who have 

agreed in the statements to have supplied the trucks for clandestine removal of goods 

and some brokers who have agreed in the statements to have supplied trucks for 

clandestine removal of goods, but the SCNs were not issued to such transporters and 

brokers, therefore imposition of penalty under Rule 26 of the Rules is not sustainable; 

that no investigation has been done at the premises of the appellants. The Hon'ble High 

Court of Gujarat in the case of Motabhai Iron and Steel Industries reported as 2015 

(3*6) ELT 374 (Guj.) has quashed the demand and penalty based only on the 
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statement of transporters/third party and the premises of the assessee was not visited 

by the investigating agency. 

(xi) Appellants had requested for cross examination of Appellant No.2, Proprietor of 

Appellant No. 1, Broker Shri Satish GupatNinod Bandari, Transporter M/s. New Jai 

Shankar Transport Co./Guru Nanak Transport Co. and concerned officers of DGCEI, 

Ahmedabad; that the submissions made in written reply were not discussed, 

contradicted in the impugned order. Neither cross examination was provided nor any 

reason was given in the impugned order denying cross examination and therefore the 

impugned order is liable to be quashed. The appellants relied upon following judgments 

in this regard. 

Southern Plywoods — 2009 (243) ELT 693 

- Gupta Synthetics Ltd. —2014 (312) ELT 225 (Tn. —Ahmd.) 

Arya Fibres Pvt. Ltd. —2014 (311) ELT 529 (Tn. — Ahmd.) 

Swadeshi Polytex Ltd. — 2009 (243) ELT 633 (Tn. — Del.) 

R.V. Steels Pvt. Ltd. — 2009 (243) ELT 306 

- Hindustan Polyster Lines — 2009 (236) ELT 44 (P&H) 

(xii) The impugned order has been passed without supplying RUD though requested 

by the appellants which is gross violation of principles of natural justice and in violation 

of CBEC Circular No. 1053/2/2017-CX dated 10.3.2017. 

(xiii) The only evidence available with the department relied upon in the impugned 

order is the statements of the appellants; that such lengthy statements of six persons 

cannot be recorded within hour as proved from the affidavit duly sworn in by all the 

deponents; that the statements saved in the computer and records of date and time of 

creation of file, date and time of saving the file would have proved that the files in the 

computer were created and saved within minutes only by changing the name of the 

persons making the statement even without change of para number and other facts. 

4. Personal hearing in the matter was attended by Shri Madhav N. Vadodariya, 

Chartered Accountant on behalf of Appellant No. 1 to Appellant No. 5 and reiterated the 

grounds of all 5 appeals; that they submitted written submissions in all 5 appeals to 

emphasize their grounds further; that penalty on proprietorship concern as well as on 

proprietor has been imposed, which is not correct, legal & proper; that cross 

examination of transporters not allowed, which needs to be allowed as there are not 

sufficient evidences available against the noticees; that all these appeals/cases may be 

remanded for cross examination. 

4.1 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 1 

in their PH submissions stated that they had requested for cross-examination of all the 

transporters and Shri Bharat Sheth, Broker, however, the same has not been allowed 

by the g authority; that the impugned order suffers the infirmity being 
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passed violating the principles of natural justice and therefore, liable to be set aside; 

that without prejudice, he submitted that the lower adjudicating authority has not 

discussed any evidence on which he relied and recorded his findings; that the 

investigation failed to show any amount received by the Appellant No. 1 in respect of 

alleged clandestinely cleared goods; that there is neither enquiry as to how the goods 

changed the hands nor any corroborative/tangible evidence from the consignee or the 

transporters; that they relied on the decisions in the case of Shree Industries Ltd. - 2010 

(261) ELI 803 (Tn. — Ahmd.), K. Rajagopal - 2002 (142) ELT 128 (Tn. — Chennai), 

Varun Dyes & Chemicals Pvt. Ltd. - 2007 (218) ELI 420 (Tn. — Ahmd.), D.P. md. -2007 

(218) ELI 242 (Tn. — Del.), Pole Star Industries Ltd. - 2007 (216) ELT 257 (In. — 

Ahmd.), T.G.L. Poshak Corpn. - 2002 (140) ELI 187 (Tn. — Chennai), Rama Shyama 

Papers Ltd. - 2004 (168) ELI 494 (Tn. — Del.) and Motabhai Iron & Steel Inds. - 2015 

(316) ELI 374 (Gui.); that the Appellant No. 1 is not liable to penalty under Section 

1 1AC of the Act read with Rule 25 of the Rules as no evidence was adduced in the SCN 

to establish that the alleged acts or omissions had been committed by the Appellant No. 

1 deliberately or contumaciously or in flagrant violation of provisions of law with intent to 

evade duty and there was no malafide intention to evade payment of duty; that 

statements of the analysis and brokers are not relevant as the same have not been 

corroborated with independent evidence; that he explained as to why the judgments 

relied upon by the lower adjudicating authority are not relevant with the facts of this 

case. 

4.2 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 2 

in their PH submissions reiterated the grounds of appeal and submitted that 

proprietorship firm .and proprietor thereof cannot be treated as two different legal entities 

and hence, no penalty is imposable upon Appellant No. 2. 

4.3 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 3 

& 4 in their PH submissions stated that they had requested for cross-examination of 

Shri Mahendra Rana, Partner of M/s. Maruti Metal Industries, however, the same was 

not allowed by the lower adjudicating authority; that the impugned order suffers the 

infirmity of being passed violating the principles of natural justice and therefore, liable to 

be set aside; that without prejudice, he submitted that Para 13.3 of the SCN states that 

Appellant No. 1 has indulged in clearance of dutiable goods clandestinely with 

connivance of appellants and evaded payment of duty, whereas, Para 16.4 of the SCN 

states that appellants have acted as broker and facilitated the ship breaker for illicit 

clearance of finished goods without issuing central excise invoices and without payment 

of central excise duty; that it indicates that the department is not sure whether Appellant 

No. 3 or Appellant No. 4 was involved in so called fraudulent transactions or both were 

involved in so called fraudulent transactions; that ideally such aberrations on flaws 

should have been sorted out or at least for the sake of justice the adjudicating authority 
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should have commented or discussed these matters which has not been done in the 

impugned order; that both these appellants have clearly mentioned and revealed their 

business activity and they do not undertake business jointly; that neither the SCN nor 

the impugned order controvert this fact and this fact is to be spelt out for imposition of 

penalty under Rule 26 of the Rules; that in absence of such findings these two 

appellants cannot be penalized; that the investigation has not controverted the 

deposition! explanation given by the appellants with regard to entries in the diaries; that 

many entries were estimates/survey of the goods lying at various plots of ship breaking 

yard; that the lower adjudicating authority has considered merely tallying of some date 

in diaries with those in storage device as corroboration!; that how can matching some 

entries in records seized from the same person can be considered as corroboration?; 

that the lower adjudicating authority has failed to appreciate the submissions of the 

appellants without any reason recorded in the impugned order with regard to matching 

of entries in ship breaker's records; that no investigation was carried out for physical 

movement involving vehicles nor with any entities to whom so called clandestinely 

removed goods were sold; that the judgments relied upon by the lower adjudicating 

authority are not relevant with the facts of this case. 

4.4 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 5 

in their PH submissions stated that CD seized is only evidence for alleged clandestine 

removal; that the investigation has not controverted the deposition/explanation given by 

Shri Vinod Patel, broker with regard to entries in the CD; that the lower adjudicating 

authority has ignored the submission of Shri Vinod Patel that many entries were 

estimates/survey of the goods lying at various plots of ship breaking yard; that the lower 

adjudicating authority has considered merely tallying some date in diaries with those in 

storage device as corroboration!; that how can matching some entries in records seized 

from the same person can be considered as corroboration?; that the lower adjudicating 

authority has failed to appreciate the submissions of the appellant without any reason 

recorded in the impugned order; that no investigation was carried out with regard to 

physical movement involving vehicles; that entries made in data retrieved from CD was 

mostly made by Shri Vinod Pate! on Sundays for practice of account and that can be 

verified from the report of Forensic Science Laboratory, hence, it cannot be concluded 

that entries retrieved from CD are of clandestine removal; that there is no evidence 

except these entries; that the appellant is not liable for penalty under Rule 26(1) of the 

Rules as he has not involved in possession of the excisable goods removed 

clandestinely; that the judgments relied upon by the lower adjudicating authority are not 

relevant with the facts of this case. 

5. Personal hearing in the maffer was attended by Shri Rakesh K. Shahi, Advocate 

on behalf of Appellant No. 6 who reiterated the grounds of appeal and submitted written 

PH submissions to reiterate their grounds of appeal. 

4 
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5.1 Shri Rakesh K. Shahi, Advocate on behalf of Appellant No. 6 in PH submissions 

stated that the Commissioner (Appeals), Rajkot vide OIA No BHV-EXCUS-000-APP-

123 TO 131-2018-19 dated 12.06.2018 had quashed the demand of penalty in similar 

issue; that the statement of the appellant was recorded on the same date, on the same 

pattern, in a single day; that this appeal is liable to be allowed and imposition of penalty 

to be quashed; that the goods under dispute in the present SCN has factually been 

received by Appellant No. 6 from M/s. Rishi Ship Breakers, Plot No. 109, Alang, 

Bhavnagar under Invoice No. 112 dated 27.08.2009 through Shri Satish Gupta, Broker 

in Truck No. RJ21GA1975 vide G.R. No. 3476 dated 27.08.2009 of M/s. New Jai 

Shankar Transport Co.; that the Punjab State Border allowed to cross the said goods 

and issued Form No. XXXVI Serial No. 009574. 

6. Personal hearing in the matter was attended by Shri Rakesh K. Shahi, Advocate 

on behalf of Appellant No. 7 who reiterated the grounds of appeal and made written PH 

submissions stating incorrect facts of this case; that facts stated in Para 6 of their PH 

submissions clearly establishes that the allegations of the SON are not correct and they 

do not need to imposed any penalty in this case. 

6.1 Shri Rakesh K. Shahi, Advocate on behalf of Appellant No. 7 in PH submissions 

stated that at the time of recording of statement of the appellant, total 4 consignments 

(One each from Plot No. 88, Plot No. 81 and Plot No. 9) alleged to have been accepted 

by the appellant without invoice against which the SONs were issued; that 

Commissioner (Appeals), Rajkot vide Order-in-Appeal No. BHV-EXCUS-000-APP-123-

TO-131-2018-19 dated 12.06.2018 has quashed imposition of penalty in respect of 

alleged clandestine receipt of goods from Plot No. 88; that single statement was 

recorded by the department against all these 4 consignments, this appeal is liable to be 

allowed and imposition of penalty to be quashed; that it has been alleged that the 

appellant accepted that he received 25 MT goods on 26.02.2010 from Appellant No. 1 

through Bhandari Broker in Truck No. PB29F-9236 through transporter - M/s. Shree 

Guru Nanak Road Carrier, whereas the same goods/facts has been accepted by Shri 

Jatinder Kumar, Proprietor of M/s. J. K. Jindal & Sons in his statement as per Para No. 

6.3 of the SON; that the investigation prepared fake record to make fabricated case and 

the lower adjudicating authority has passed the impugned order without discussing 

important facts and submissions made before him. 

7. Personal hearing in the matter was attended by Shri Rakesh K. Shahi, Advocate 

on behalf of Appellant No. 8 and he reiterated the grounds of appeal and made written 

PH submissions to say that the statement and findings are incorrect and penalty needs 

to be set aside. 

7.1 ShriRakesh K. Shahi, Advocate on behalf of Appellant No.8 in PH submissions 
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stated that at the time of recording of statement of the appellant, total 14 consignments 

detailed at reply to Answer No. 11 in the statement dated 16.08.2012 of the appellant, 

alleged to have been accepted by the appellant without invoice against which the SCNs 

were issued; that Commissioner (Appeals), Rajkot vide Order-in-Appeal No. BHV-

EXCUS-000-APP-1 23-TO-i 31-2018-19 dated 12.6.2018 has quashed imposition of 

penalty in respect of alleged clandestine receipt of goods from Plot No. 88; that single 

statement was recorded by the department against all these 14 consignments; that it 

has been alleged that the appellant accepted that he received 25 MT goods on 

26.02.2010 from the Appellant No. 1 through Bhandari Broker in Truck No. PB29F-9236 

through transporter - M/s. Shree Guru Nanak Road Carrier, whereas the same 

goods/facts has been accepted by Shri Sat Narain, Proprietor of M/s. John Lal Madan 

Gopal in his statement as per Para No. 6.4 of the SON; that as per Sr. No. 10 & 11 of 

the table of the Answer No. 11 mentioned in the statement dated 16.08.2012 of 

Appellant No. 8, as per Para 6.3 of the SCN, the appellant had purchased goods from 

Plot No. 9 — Appellant No. 1 having weight 24 MT and 25 MT = total 49 MT, whereas it 

has been alleged in Para 16.5 of the SCN that Appellant No. 8 had purchased 82 MT 

goods from Appellant No. 1; that the investigation prepared fake record to make 

fabricated case and the lower adjudicating authority has passed the impugned order 

without discussing important facts and submissions made before him. 

Findinas:- 

8. I find that Appellant No. 1 to Appellant No. 5 have filed appeals beyond 60 days 

but within further period of 30 days by stating reason that their consultant was busy with 

other adjudicating proceedings; that their consultant/Chartered Accountant was busy 

with work related to reply to notices of income tax department and statutory audit of 

nationalized banks. Since these appeals have been filed within further period of 30 days 

as prescribed under the Act, I condone delay in filing these appeals and proceed to 

decide these appeals on merits. 

8.1 I find that Appellant No. 1 has deposited 7.5% of demand confirmed as stated 

by them and Appellant No. 2 to Appellant No. 8 have deposited 7.5% of penalty 

imposed on each of them respectively as submitted by them in their Appeal Memoranda 

and no contrary report from the respondent, CommissiOner of Central Excise, 

Bhavnagar and hence, Section 35F of the Act has been complied with by them. 

9. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issue to be decided in 

the present appeals is whether the impugned order, in the facts and circumstances of 

this case, confirming demand with interest on Appellant No. 1 and imposing penalty on 

the appellants is correct or otherwise. 
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the places of brokers and transporters, from where various incriminating documents like 

diaries, files, loose papers, computer, pen drive, etc. and lorry receipts, booking / trip 

registers etc., were recovered. Further, searches were also conducted at the premises 

of ship breaking units and rolling mills. 

10.1 It has been submitted that the adjudicating authority while passing the impugned 

order has completely ignored the submissions made by the appellants, however, I find 

that the adjudicating authority has stated detailed defense submissions of the appellants 

at various sub-para(s) of the impugned order and also given his findings. 

10.2 It is on record that Shri Ashwin L. Chavda, Sr. Accountant of Appellant No. 1 was 

authorized by Appellant No. 2, Proprietor of Appellant No. I to tender statement under 

Section 14 of the Act. Before recording the statement of Authorized Person of Appellant 

No. 1, all evidences in form of documents recovered from the premises of Appellant No. 

1, 3 & 4, Shri Bharat Sheth and transporters during investigation, were placed before 

him; that he had seen Panchnamas drawn at the premises of Appellants No. 1, 3, 4, 

Shri Bharat Sheth and at the premises of various transporters and the statements given 

by Appellant No. 3, 4, Shri Bharat Sheth, Broker and Shri Manishbhai Himmatlal Patel, 

Accountant of Shri Bharat Manharbhai Sheth full opportunity to peruse the same before 

giving testimony about the truthfulness and correctness thereof. Thus, Authorized 

Person of Appellant No. 1 was given sufficient opportunity to examine documentary 

evidences duly corroborated by oral evidences collected from the premises of Appellant 

No. 3, 4, Shri Bharat Sheth and transporters. He was also shown annexure prepared on 

the basis of investigation conducted in respect of records seized from Appellant No. 1, 

3, 4, Shri Bharat Sheth and transporters showing the details of the transactions carried 

out through Appellant No. 3, 4 and Shri Bharat Sheth by Appellant No. 1. I find that from 

the documentary evidences viz, seized diary of Appellant No. 3, 4 and Shri Bharat 

Sheth and statements of the transporters, it is proved that Appellant No. I had removed 

the goods with the help of Appellant No. 3, 4 and Shri Bharat Sheth clandestinely and 

also fraudulently passed on Cenvat credit by issuing Central Excise invoices without 

actual supply of excisable goods. These transactions also tallied with the records of 

Appellant No. 3, Appellant No. 4 and Shri Bharat Sheth, which are corroborated with the 

record of invoices issued by Appellant No. 1, and transporters, who have also admitted 

transfers of cash amount as well as excisable goods. These are substantial evidences, 

in the form of documentary and oral evidences, on record resumed from the firm and 

persons indulged in transaction with Appellant No. 1. I find that the investigation has 

corroborated various evidences and established evasion of Central Excise duty and 

fraudulent passing of Cenvat Credit by Appellant No. 1. Therefore, it is proved beyond 

doubt that Appellant No. 1 has evaded duty of Rs. 52,92,904/- as detailed in Annexure 

BS-2, Annexure TR-3, Annexure VKP and Annexure UV-1 of the Show Cause Notice. 

etcorisTaLo show that Appellant No. 3, 4, Shri Bharat Sheth and Shri Manshbhat 
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Himmatlal Patel, Accountant of Shri Bharat Manharbhai Sheth whose statements were 

perused by Authorized Person of Appellant No. 1 before giving his own statements, 

never filed any retraction of statements at any point of time. Therefore, all these 

evidences substantiate the charges against the appellants and are valid, admissible and 

legal evidences in the eyes of law. 

10.3 I find that the investigation undertaken by DGCEI proved the authenticity of 

records seized from various transporters, Appellant No. 3, Appellant No. 4 and Shri 

Bharat Sheth duly corroborated the same with records seized from other premises. 

Regarding demand of duty based on booking register of the transporters, it has been 

contended by the appellant that department has not adduced evidence with regard to 

quantity of goods and buyer of the goods, despite the fact that out of 365 entries found 

in the booking register of the transporters, except for 44 entries, Appellant No. 1 had 

issued invoices. Thus, authenticity of the booking register is beyond doubt. During 

investigation, statements of Authorized Person of Appellant No. 1, who is Sr. 

Accountant and Authorized Person of Appellant No. 1 weie recorded in which he failed 

to produce copy of central excise invoices in respect of clearances mentioned therein 

and admitted to have cleared goods without issue of invoices. I find that the registers 

maintained by the GMB, at the gate of ship braking yard, provided corroborative 

evidence to establish that the truck number mentioned in the booking register of the 

transporter actually entered the premises of ship breaking yard on the given date and 

time. The appellants have not challenged the fact that only after finalization of deal, the 

trucks are engaged, in order to save money pertaining to cancellation of booking of 

truck. Therefore, there is no doubt that both the registers, viz, booking registers of the 

transporters as well as the registers maintained by GMB are authentic and genuine. 

Regarding buyers of such goods, it is seen that the booking register does not show 

names of the buyers. It shows only destination for which the trucks were hired. It is 

settled law that in cases of clandestine removal, department is not required to prove the 

case with mathematical precision as held by the Apex Court in the case of D. Bhoormull 

-1983 (13) ELT 1546 (SC.), wherein it was held that- 

"31. The other cardinal principle havinq an important bearinq on the incidence of burden  
of proof is that sufficiency and weiqht of the evidence is to be considered to use the 
words of Lord Mansfield in Blatch v. Archar (1774) 1 Cowp. 63 at p.  65 "According to the 
Proof which It was in the power of one side to prove and in the power of the other to 
have contradicted". Since it is exceedingly difficult, if not absolutely impossible for the 
prosecution to prove facts which are especially within the knowledge of the opponent or 
the accused, it is not obliged to prove them as part of its primary burden 

(Emphasis supplied) 

10.4 I find that the department has adduced sufficient evidences to establish that 

Appellant No. 1 was engaged in clandestine removals of the goods and therefore, the 

case laws cited by them are of no help to them, as the facts of the present case clearly 

that Appellant No. 1 was engaged in evasion of duty by way of 
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clandestine removals of the excisable goods without payment of Central Excise duty 

and without issue of invoices. 

10.5 Regarding demand of duty on the basis of diaries recovered from brokers i.e. 

Appellant No. 3, 4 and Shri Bharat Sheth, it has been contended that the demand made 

on the basis of third party documents is not sustainable, however, I find that in the 

diaries maintained by the brokers licit as well as illicit transactions were recorded; that in 

case of many entries in the diary, invoices have actually been issued by the appellant. 

Thus, the authenticity of the diaries and other records recovered from the brokers is 

established. Further, the brokers have admitted to have received the goods from 

appellant without Central Excise invoices and sold the goods without Central Excise 

invoices. Thus, the case is based not only on third party documents but duly 

corroborated by other evidences. Appellant No. 2 (Proprietor of the Appellant No. 1) has 

not furnished any satisfactory explanation in respect of details available in the seized 

diaries showing premises of the appellant from where goods were loaded and could not 

produce corresponding central excise invoices in this regard. The statements have 

never been retracted by Authorized Person of Appellant No. 1 as well as Appellant No. 

2 and hence, have sufficient evidentiary value. The combined effect of all such 

evidences is that the evasion has indeed taken place and Appellant No. 1 to Appellant 

No. 4 have indulged themselves in such Central Excise duty evasion. Hence, in this 

case third party evidences backed by confessional statements are admissible. It is on 

record that all transactions were recorded in ciphered and coded manner, and the case 

was made out after deciphering and decoding the same, even though Shri Vinod 

Amarshibhai Patel and Shri Kishor Amarshibhai Patel did not co-operate during 

investigation. The transactions recorded in diaries and storage devices seized from Shri 

Vinod Amarshibhai Patel and Shri Kishor Amarshibhai Patel were further corroborated 

with relevant records. These are vital and crucial evidences as per the Indian Evidence 

Act, 1872 and are sufficient to prove evasion of duty by Appellant No. I to Appellant No. 

4. 

11. Regarding allegation of undervaluation, it has been contended that the rates 

quoted by M/s. Major and Minor as well as other agencies! persons were not actual 

rates prevailing during that period. I find that ship breakers and brokers subscribed to 

publications issued by them and other research agencies in order to ascertain prevailing 

market prices so as to enable them to transact the goods. Inquiry conducted by DGCEI 

with various marke'ing research agencies revealed that day to day price of 12mm size 

of plate is almost equivalent to average price of all size of rolling plate within the range 

of 8 mm to 25 mm. The price adopted by DGCEI was/is relied upon by most of the ship 

breaking units of Alang and the goods emerging out of breaking up of ship were/are 

sold at these prices. I find that in order to be just and fair, the investigation has allowed 

variation upto 2% in the price published by M/s. Major and Minor. In cases, where 
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appellants have indulged in clandestine clearances as well as undervaluation of the 

goods produced by them, one-to-one correlation of goods sold and payments received 

in cash or through angadia can't be established. In my view, it is sufficiently proved from 

the entries in the dairies recovered from brokers that cash transactions took place 

between various rolling mills/furnace units and Appellant No. 1 through brokers 

(Appellant No. 3, 4 and Shri Bharat Sheth). Therefore, I find that the rejection of 

transaction value and adoption of the price prevailing in the market as per M/s. Major & 

Minor is correct in view of Valuation Rules read with Section 4 of the Central Excise Act, 

1944. 

12. The following case-laws are relevant to decide the correctness of the impugned 

order, which are discussed as under: - 

(a) The statements of the accused, if not retracted, the same is legal and valid in the 

eyes of law. And the same can he considered as corroborative evidence and no further 

evidence is required. The above has been held in the cases of (i) Naresh J. Sukhwani 

[1996 (83) ELT 258 (SC) (ii) Rakesh Kumar Garg [2016 (331) ELT 321 HC-Delhi] 

(b) That the admission or confession is a substantial piece of evidence, which can be 

used against the maker of it as has been held in the cases of (i) Alex Industries [2008 

(230) 073 ELT (Tn. Mumbai)] (ii) M/s. Divine Solutions [2006 (206) ELT (Tn. Chennai)] 

(iii) M/s. Karori Engg. Works [2004 (168) ELT 373 (Tn. Delhi)] 

(c) Statement of director and authorized persons of assessee admitting clearance of 

goods without payment of Central Excise duty and without issuing Central Excise 

invoices inculpatory and specific and never retracted later on is admissible as 

admissible as held in the case of Hi-Tech Abrasives Ltd. reported as 2017 (346) ELT 

606 (Tn. -Del.) 

"14. On careful consideration of the facts and circumstances as outlined above, / find 
that the statement of Director is the basis for the demand. The statement is inculpatoly 
and is specific. The Director c/early admitted that the documents/private records 
recovered by the officers contained details of procurement of raw materials as well as 
clearance of finished goods with and without payment of duty. This fact is further 
strengthened by the observation that many entries in the private documents are covered 
by the invoices issued by the assessee on which duty stands paid. The Director has 
clearly admitted the truth of the charts as well as clandestine clearance of goods 
covered by the entries in the private notebooks which are not covered by the invoices. 
Such statement is admissible as evidence as has been held by the Apex Court in the 
case of Systems & Components Pvt. Ltd. (supra). The activities of clandestine nature is 
required to be proved by sufficient positive evidence. However, the facts presented in 
each individual case are required to be scrutinized and examined independently. The 
department in this case has relied upon the confessional statement of the Director which 
is also supported by the mentioned entries in the private records. There is no averment 
that the statement has been taken tinder duress. The assessee also does not appear to 
have asked for cross-examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has erred in taking 
the view that there is not enough evidence of clandestine removal of goods. Even 
though the statement of Shri Sanjay Kejriwal, who is said to be the author of the private 
records recovered has not been recorded, it stands admitted by Shri Tekriwal, Director 
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about the truth of the contents of the private notebooks. Consequently, I find no reason 
to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on record only as a result 
of investigation undertaken by the department. The evidences unearthed by the 
department are not statutory documents and would have gone undetected but for the 
investigation. Therefore this is a clear case of suppression of facts from the department 
and certainly the extended period of limitation is in vocable in this case and hence the 
demand cannot be held to be time-barred." 

(Emphasis supplied) 

(d) The penalty on director of company is imposable, when he was/is directly 

involved in the evasion of Central Excise duty has been held in the case of P.S. Singhvi 

reported as [2011 (271) ELT 16 (Gui)] 

(d) It is settled legal position that once a case of clandestine removal of excisable 

goods is established as has been done in the instant current case, it is not necessary to 

prove the same with mathematical precision as held by the Hon'ble Supreme Court in 

the cases of(i) Shah Guman Mal reported as [1983 (13) ELT 1546 (SC)] and (ii)Aafloat 

Textiles (India) Pvt. Ltd. reported as 2009 (235) ELT 587 (SC). 

12.1 I also rely on the decision in the case of Haryana Steel & Alloys Ltd. reported as 

2017 (355) ELT 451 (Tn-Del.) wherein it has been held that notebooks (diaries) seized 

from the possession of appellant's employee at the time of search showing entries for 

accounted as well as unaccounted goods which have been explained in detail and 

disclosed by GM of the factory tally with invoices/gate passed is trustworthy; that 

statement of employee containing detailed knowledge to be considered as reliable. I 

also rely on the decision in the case of Rarnchandra Rexins Pvt. Ltd. reported as 2014 

(302) ELT A61 (S.C.) wherein similar view has been adopted by the Honble Apex 

Court. 

12.2 I am of the view that admitted facts need not be proved as has been held by 

CESTAT in the cases of Alex Industries reported as 2008 (230) ELT 0073 (Tri-Mumbai), 

M/s. Divine Solutions reported as 2006 (206) E.L.T. 1005 (Tn. (Chennai) that 

Confessional statements would hold the field and there is no need to search for 

evidence. Hon'ble CESTAT in the case of M/s. Karori Engg. Works reported as 2004 

(166) E.L.T. 373 (Tn. Del.) has also held that Admission/Confession is a substantial 

piece of evidence, which can be used against the maker. Therefore, Appellant's 

reliance on various case laws relating to corroborative evidences and establishing 

clandestine removal cannot be made applicable in light of the positive evidences 

available in the case as discussed in the findings of the impugned order. 

12.3 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) 

ELT 453 (Tn-Del) has held that when preponderance of probability was against the 

Appellant, pleading of no statements recorded from buyers, no excess electricity 

consumption found, no raw material purchase found unaccounted and no input-output 
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ratio prescribed by law is of no use. The relevant portion of the decision is reproduced 

below: - 

"10. 1 Recovery of the loose sheets and pencil written ledger from the premises of the 

Appellant in the course of search proved the entries therein as representative of the 
clandestinely removed goods which were well within the knowledge of the Appellant. 

Active involvement of Appellant in that regard came to record since those materials were 

in the custody of the Appellant. It is common sense that the materials having utility to the 

possessor thereof are only possessed by him. He proves ownership thereof and is 

answerable to the contents therein. Entries on such incriminating materials 

demonstrated clandestine clearance of 562.130 MT of Sponge Iron and 887.560 MT of 

such goods respectively well explained by Appellant. That also proved clandestine 

removal of 81.010 MT of Dolochar by the Appellant. Such removals were further proved 

from the records seized from the transporters MIs. Purwanchal Road Carriers and MIs. 

Giriraj Roadlines. The materials recovered from transporters brought out the evidence of 

clandestine removal of 69.180 MT of Sponge Iron and 55.855 MT of such goods 

respectively. Those clearances were not substantiated by Excise invoices. When certain 

entries in the pencil handwritten ledger matched with the Central Excise in voices and 

other entries did not match, the unmatched entries, became testimony of clandestine 

removals not supported by invoices. Accordingly, such clearances became subject-

matter of allegation in respect of removal of 887.560 MT of Sponge Iron without payment 

of Excise duty. Similarly, the loose sheets when evaluated, that proved removal of 

excisable goods without payment of duty to the extent of aforesaid quantity of goods. 

10.2 The statement recorded from shift supervisors being self-speaking cannot be 

brushed aside because they were the persons within whose knowledge goods were  

manufactured and cleared. Their evidence was believable, cogent and credible for the  

reason that they vividly described methodolocjy of production.  

10.3 Added to the above, the director admitted clandestine removal of the goods not 

supported by Excise invoices. That resulted in loss of revenue. He therefore, admitted to 

make payment of the duty evaded without controverting the Revenue implication of the 

entries in pencil handwritten ledger and chits recovered from possession of Appellant 

during search. Entire pleading of the Appellant therefore, failed to sustain when mala 

fide of the Appellant came to record. Clandestine removal was well within the knowledge 

of the shift supervisors, accountant, Director, transporters and commission agent. Each 

other's evidence corroborated all of them and established unaccounted goods cleared 

without payment of duty. The most lively evidence of Kallash Agaiwal brought the 

Appellant-company to the root of allegation. All of them established inextricable link of 

evasion. Shri Agarwal by his evidence attached all the persons invo"ied in the chain of 

clandestine clearance without their detachment. 

10.4 Preponderance of probability was aqainst the Appellant. Pleading of no statement 

recorded from buyer, no excess electricity consumption found, no raw material purchase 

found unaccounted and no input-output ratio prescribed by law is of no use to it.  

Revenue discharqed its onus of proof brinqinq out the allegation in the show cause  
notice succinctly. But, the Appellant miserably failed to discharge its burden of proof. It 

did not come out with clean hands. 

10.5 It is not only one evidence, but multiple echoed evidence demonstrated oblique 

motive of the Appellant and proved its mala fide. Therefore, Appellant fails on all counts. 

Revenue's investigating was successful and its suffering was established." 

(Emphasis supplied) 

12.4 I further find that the Hon'ble CESTAT in the case of M/s. Praveen Kumar & Co 

reported as 2015(328) ELI 220 (Tn-Del) has held as under: - 

"23. Voluntary confessional statement which is retracted after two years without any 

basis, has no legs to stand. No new facts have come on record to justify retraction short 

levy was paid consequent upon confession not once but twice. Further confessional 

statement rendered by Shri Praveen Kumar was also satisfied by Shri Rajender Kumar 

authorised signatory. Contentions that resumed records were only referring to pouches 
and lime tubes and not to filled pouches of tobacco is clearly afterthought as pointing out 
to the fact that seized record are having reference to the pouches, etc. has no force as 

those facts were on record and were not challenged and actually admitted. Also duties 
on evaded tobacco were paid in two instalment (2nd instalment being after a gap of four 
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months). Once evasion is accepted and documents are confronted manifesting 

fraudulent intentions to defraud, there is no force in learned Member (Judicial)'s 

contention that there were no investigations relating to procurement of raw materials and 

manufacture of huge quantity of final goods and transportation of goods. I feel once an 

evasion is clearly admitted and these activities are undertaken in the darkness of night, 

no evader shall leave proof of these activities. Once fraudulent intent to evade is 

manifested and later confessed, proving such evasion by other activities which are not 

recorded, will be giving a bonus to the evader. As per Supreme Court's judgment in D. 

Bhoormull - 1983 (13) E.L.I 1546 (S.C.) case, Department is not required to prove its 

case with mathematical precision, but what is required is the establishment of such a 

degree of probability that a prudent man may on its basis believe in the existence of 

facts in the issue." 

(Emphasis supplied) 

12.5 I find that no statements have been retracted by any person and facts recorded 

in Panchnamas and contents of seized items have been accepted by Appellant No. 2 to 

Appellant No. 4, Shri Bharat Sheth and Shri Manishbhai Himmatlal Patel, Accountant of 

Shri Bharat Manharbhai Sheth in their statements. It is not a case that a single 

statement has been recorded and relied upon but various statements of Authorized 

Person of Appellant No. 1, 3, 4, Shri Bharat Sheth Shri Manishbhai Himmatlal Patel, 

Accountant of Shri Bharat Manharbhai Sheth establishing clandestine removal of final 

products by Appellant No. 1. In the circumstances, I am of the considered view that the 

statements recorded at different time and of different persons are not recorded under 

duress or threat. Facts of the statements have been independently corroborated by the 

facts and contents of Panchnamas recorded at the time of search. Therefore, I am of 

the well-considered view that denial of cross examination by adjudicating authority does 

not violate principles of natural justice in the given facts of this case. My views are 

supported by the Hon'ble Bombay High Court's judgment in the case of M/s.Sharad 

Ramdas Sangle reported as 2017 (347) ELT 413 (Born) wherein it has been held that 

where directors have themselves admitted the guilt and statements have not been 

retracted, there is no questionof cross examination and denial of same does not to give 

rise to any substantial question of law. Relevant portion of the judgment is reproduced 

below: - 

"3. The Tribunal recorded following reason: - 

"5. 1 As regards the denial of cross-examination of Shri Thoive and Shri Ashok 

Kumar Yadav and whether the said denial has caused any prejudice to the 

Appellants, it is seen from the records that the entries made in the private 

records were corroborated by Shri Ham das Shivram San gle, Director of the 
Appellant firm and Shri Sharad Ramdas San gle, Proprietor of MIs. Ambica Scrap 

Merchant through whom the clandestinely removed goods, were sold wherein 
they had admitted that the entries recorded are true and correct and pertain to 

the unaccounted production, purchase of raw materials without accounting and 

sale of the finished goods in cash without payment of duty. Further from the 

records it is seen that about sixteen buyers [referred to in para 11.13 of the 
impugned order], who purchased the finished goods from the Appellants without 

payment of duty have also confirmed that they had received these goods without 

the cover of proper excise documentation and without payment of duty. Similarly, 

two scraps suppliers, Mr. Yunus Ahmed Shaikh and Mr. Shaikh Mushtaq Gulab 
have also admitted that they have supplied the MS scrap which is the raw 

materials for the manufacture of these goods without the cover of documents and 
-thQy have received consideration for sale of such scrap in cash. Considering 
thepevidences available in record, we hold that the denial of cross-examination 
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of the authors of the private records has not caused any prejudice to the 

Appellants. In fact none of the statements recorded have been retracted or 
disputed. In such a scenario, when the fact is not disputed, cross-examination of 

the party is not necessary. The Hon'ble Apex Court in the case of Kanungo 

Company - 1983 (13) E.L. T. 1486_(S.C.) and the Hon'ble High Court of Andhra 

Pradesh in the case of Shalini Steels Pvt. Ltd. [supra] have held that there is no 

absolute right for cross examination and : if sufficient corroborative evidences 

exist, cross-examination of the deponent of the statement is not necessary. In 

view of the above we hold that the denial of cross-examination of Shri Thoive 

and Shri Ashok Kumar Yadav who maintained the private records has not 

caused any prejudice to the Appellants. 

From the above conclusions, we are also of the view that this was not a case which 

required cross-examination. The Directors themselves admitted the guilt. So, almost all 

allegations stood proved. As said above, the statements recorded were not retracted or 

disputed. Learned counsel for the Appellants reiterated that he can succeed in showing 

that these appeals should be admitted for deciding following question, which according 

to him, is substantial question of law:- 

"Whether denial of cross-examination of witnesses caused any prejudice to the 

Appellant?" 

We are not inclined to accept this submission at all. In these appeals, there was no 

question of cross-examination, and therefore, denial of the same would not give rise to 

any substantial question of law. We perused the judgment of the Tribunal and find the 

same is quite pertinent. It is not necessary to interfere in it." 

(Emphasis supplied) 

12.6 In view of above, I find that Appellant No. 1 has evaded payment of Central 

Excise duty by way of clandestine removal of goods as well as by undervaluation of the 

goods, hence, I hold that the order of adjudicating authority is correct, legal and proper. 

12.7 I find that Appellant No.1 has, intentionally adopted unlawful means to evade 

payment of central excise duty. The evasive mind and mens-rea of Appellant No.1 is 

clearly established. Therefore, I hold that the removal of excisable goods in this case 

was of clandestine nature, illicit removal with intent to evade payment of excise duty and 

hence, appellant No.1 is liable for penalty equal to the duty under Rule 25 of the Rules 

read with Section IlAC of the Act. In view of above, I hold that Appellant No.1 is liable 

to pay Central Excise duty of Rs. 52,92,904/- under Section hA of the Act. It is natural 

consequence that the confirmed duty is required to be paid along with Interest at 

applicable rate under Section 1 1AA of the Act. 

13. Appellant No. 2 has contended that Appellant No. 1 is a Proprietorship concern 

and when penalty on Appellant No. 1 is imposed, no penalty on Appellant No. 2 is 

imposable under Rule 26(1) of the Rules. I do not find force in this argument of 

Appellant No. 2 since in the present case, there are cogent evidences that Appellant 

No. 2 had played important role in evasion of central excise duty. The Appellant No. 2 

conceived the entire plan regarding evasion of central excise duty by them in as much 

as all the day to day transactions were also monitored and supervised by him. Appellant 

No. 2 is the person who deal with work related to finance, manufacturing, storing, 

depositing, removing, selling and in all such manners dealt with excisable goods on 

which - amount of central excise duty has not been paid. Thus, he had 
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reasons to believe that such goods so removed are liable for confiscation. It is seen that 

penalty under this rule is imposable on the person who has dealt with such excisable 

goods, which he knew that the same are liable to confiscation. My view is also 

supported by the order of CESTAT in the case of Radhika Prints Pvt Ltd. reported as 

[2013 (294) E.L.T. 159 (Tn. - Ahmd.)} wherein it has been held that - 

"The show cause notice makes it c/ear that the qoods were offendinq in nature and 
therefore liable to confiscation and adjudicating authority has recorded a findinq that 
qoods are offending in nature. There is only a technical omission in the sense that he 
has not specifically mentioned that these goods are liable to confiscation. In view of the 
specific allegation in the show cause notice which indicates the nature of offence as far 
as goods are concerned and the consequence of such offence, the findings recorded by 
the original adjudicating authority is sufficient to show that the goods were liable to 
confiscation and therefore, imposition of penalty is justified." 

(Emphasis supplied) 

13.1 I find that Hon'ble CESTAT, Ahmedabad in the case of Yunusbhai Samsuddin 

Devdiwala reported as 2016 (334) ELT 120 (Tn. -Ahmd.) has also held that personal 

penalty upon partners is imposable in addition to penalty imposed on the partnership 

firm. 

13.2 I further find that the Hon'ble Madras High Court in the case of C. Eswaran 

reported as 2014 (306) E.L.T. 264 (Mad.) has held as under:- 

"8. It is true that the statutory authority imposed penalty on the firm as well as on the 
partner. The finding recorded by the original authority was confirmed in appeal. The 
legality and correctness of the order was once again tested by the CESTAT. The 
CESTA T being the final fact finding authority arrived at a conclusion that there was 
clinching evidence to show that the appellant imported the weaving looms by fabricating 
the records and engraving the year of manufacture. 

9. The only question raised in the present appeals is as to whether the statutory 
authority was justified in imposing fine on the firm as well as on the partner. 

10. Section 112(a) of the Customs Act, 1962 provides that not only the person who is 
instrumental/n doing a particular act by violating the provisions of the Act but also the 
person who abets it or commits such act, is also liable for payment of penalty. The  
goods in question were imported in the name of the firm by name MIs. Sri Ram Tex. The 
appellant in C.M.A. No. 811 of 2012 in his capacity as the partner abetted the firm to 
commit the offence. Therefore, the statutory authority was fully justified in imposinq fine 
on the firm as well as on the partner." 

(Emphasis supplied) 

14. Shri Vinod Amarshibhai Patel and Shri Kishor Amanshibhai Patel, Brokers 

(Appellant No. 3 & 4) have contended that they have not dealt with the goods in the 

manner prescribed under Rule 26 of the Central Excise Rules, 2002 and therefore they 

are not liable to penalty. I find that the diary maintained by Shri Vinod Amarshibhai Patel 

in coded language contained details of licit as well as illicit clearances by Appellant No. 

1. When asked about the entries in the diaries, he gave evasive replies like, the 

accounts were imaginary, he was practicing accounts on Sundays, etc. He never co-

operated with the investigation, however DGCEI officers got the coded data decoded 

and the whole chapter of clandestine removal got revealed. The decoded data matched 

with the data maintained in the electronic form and in case of some transactions, 

Appellant No. 1 had issued Central Excise invoices whereas for many transactions, no 
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Central Excise invoices were issued and no Central Excise duty was paid. This 

authenticates the data maintained by Shri Vinod Amarshibhai Patel. His brother, Shri 

Kishor Amarshibhai Patel was handling business of registered dealers and was involved 

in facilitating clandestine removal through his dealer firm. The records also showed cash 

transactions for various buyers and sellers through angadias. 

14.1 Appellant No. 3 & 4 in their submissions argued that they have not indulged into 

clandestine activities but accounts found in Pen Drive/ Computer were written for 

learning accounting/software etc. I also find that they were not only indulging 

themselves in handling goods cleared clandestinely but were also indulged in abetting 

Appellant No. 1 in clandestine removal of the excisable goods. As far as data recovered 

from Pen Drive/Computer is concerned, this argument of learning accounting/software is 

nothing but an attempt to get out of duty liability. It is a common practice that any 

software is to be installed either in computer desktop or laptop and not in Pen-drive. To 

do something special with intent to defy law in such a way that no one can know/detect 

at later stage about the data, it is a practice to create records in Pen Drive to avoid 

detection from the computers. The co-relation of data resumed by DGCEI with the data 

available in Pen Drive is neither a miracle nor a co-incidence. 

14.2 Appellant No. 3 & 4 also argued that they had given explanations for the 

documents to the investigating officers during search itself. However, it is on record that 

Appellant No. 3 & 4 had not co-operated with the investigation and had given evasive 

replies all along. Therefore, their role is very much covered under Rule 26 of the Rules 

and penalties of Rs. 12,95,021/- for abating Appellant No. 1 in clandestine clearance of 

the excisable goods on each of Appellants by the adjudicating authority under Rule 

26(1) of the Rules is proper and there is no need to interfere with the same. 

14.3 I find that the facts of this case are distinguishable from the judgments relied 

upon by these two appellants inasmuch as the documents resumed, analysis thereof 

and data storage devices have been corroborated by the statements of Authorized 

Person of Appellant No. 1, statements of Appellant No. 3 & 4, statements of Bharat 

Sheth, statements of transporters and records obtained from GMB authorities and the 

statements have never been retracted. The persons involved in this case have closely 

monitored, arranged and managed all affairs of clandestine clearances made by 

Appellant No. 1 and hence, penalty imposed on Appellant No. 3 & 4 is justified in view 

of case-laws discussed from Para 13 to Para 13.5. 

15. I find that the ledger named as "MR' and recovered from the premises of 

Appellant No. 4 has contained details of transactions and Appellant No. 5 in his 

statement dated 01.01.2011 has admitted details contained therein and also admitted 

that Appellant No. 4 has facilitated him to purchase the excisable goods i.e. propellers 

removed ntIy,  involving Central Excise duty of Rs. 7,96,849/- and the 

\
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depositions made in the stétement were never retracted by him. The print outs obtained 

by Forensic Science Laboratory from the Computer, Laptop and Pen drives seized from 

the premises of Appellant No. 4 duly corroborate the said clearances and indicated that 

the excisable goods were cleared by Appellant No. 1. Hence, imposition of penalty of 

Rs. 7,96,849/- under Rule 26(1) of the Rules on Shri Mahendra Ambalal Rana is 

justified. 

16. I find that SCN has alleged that Appellant No. 6 to Appellant No. 8 purchased 

goods clandestinely cleared by Appellant No. 1 without payment of Central Excise duty 

and without issuance of central excise invoices. The lower adjudicating authority has 

imposed penalty of Rs. 39,634/-, Rs. 37,286/- and Rs. 1,74,443/- on Appellants No. 6, 7 

& 8 respectively under Rule 26(1) of the Rules whereas Appellant No. 6 to 8 have 

contended that they cannot be penalized when investigation has not been carried out at 

their end; that 26 MT scrap alleged to have been purchased by Appellant No. 6 from 

Appellant No. 1 in TrUck No. RJ- 21GA-1975 had actually been purchased by him vide 

Invoice No. 112 dated 27.08.2009 evidencing 26 MT from M/s. Rishi Ship Breakers, Plot 

No. 109, Alang, Bhavnagar in same truck number i.e. RJ-21GA-1975, scan image of 
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16.1 I also find that Para 6.4 of the SCN has alleged that Appellant No. 7 has received 

25 MT goods on 26.02.2010 from Appellant No. 1 through Bhandari Broker in Truck No. 

PB-29F9236 through transpor-
ter - M/s. Shree Gurunanak Roadways whereas Para 6.3 

of the SCN has alleged that Appellant No. 8 also has received 25 MT goods on 

26.02.2010 in same Truck No. PB-29Fg236 through same transpoer i.e. M/s. Shree 
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Gurunanak Roadways, both contradicting each other. I further find that Para 4.2.4 

(Page 11) of the SCN has stated that .......And whereas, it can be seen from the above 

image that on 20.06.2009, MIs. Shri Gurunanak Road Carriers had sent Truck bearing 

No. RJ O7GA 1268 to Plot No. 9 belonging to M/s. Shree Ram for loading of goods to 

M. G. G. i.e. Mandi Gobindgarh. However, on verification of the invoice issued by MIs. 

Shree Ram on 20.06.2009, and one day's thereafter, it has been obseived that MIs. 

Shree Ram had not issued any invoice for the goods cleared under Truck No. RJ O7GA 

1268 and thus, it appears that said goods had been cleared clandestinely without cover 

of Central Excise invoice and without payment of Central Excise duty leviable thereon" 

and does not speak about Truck No. bearing No. PB-29F-9236. 

16.2 I also find that Para 6.3 of the SCN (as per Sr. No. 10 & 11 of the Table given 

against Question No. 11 of the statement dated 16.08.2012 of Appellant No. 8) has 

stated that Appellant No. 8 had purchased goods from Appellant No. 1, (indicating Plot 

No. 9) having weight 24 MT and 25 MT = Total 49 MT, whereas Para 16.5 of the SON 

has alleged that Appellant No. 8 had purchased 82 MT goods from Appellant No. 1! 

Thus, the facts narrated in the SON contradict each other in respect of Appellant No. 8. 

16.3 Hence, no credible evidences are available in the SON establishing involvement 

of these three appellants in purchase of clandestinely cleared goods from Appellant No. 

1 in this case. 

16.4 In view of facts narrated in Para 16 to 16.3, I hold that no sufficient and credible 

evidences are available in this case to establish that Appellants No. 6, 7 & 8 were 

concerned in purchasing 26 MT, 25 MT & 82 MT of scrap clandestinely cleared by 

Appellant No. 1. Hence, I find that this is not a fit case to allow imposition of penalty on 

these three Appellants imposed by the impugned order and therefore, I set aside 

penalty imposed on them under Rule 26 of the Rules. 

17. In view of above, I uphold the impugned order confirming demand and interest 

thereon to be recovered from Appellant No. 1 and imposition of penalty on Appellant 

No. 1 to 5 and accordingly reject appeals filed by them but allow appeals filed by 

Appellant No. 6 to Appellant No. 8 by setting aside penalty imposed on them. 

31Lfl(,di3ft 411'(I t 1$ 3i4lefl ifci'&i á'4c1 d'l 1.ii 1T1TI 

18. The appeals filed by the Appellants stand disposed off in above terms. 
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M/s.  Shree Ram Steel & Rolling 
Industries (Unit-2), Plot No. 9, 
Alang Ship Recycling Yard, 
Alang, P.O. Manar, Bhavnagar. 

. rr -Eki r )1dI s-1 (zU11c 

—2) iTc . 9, jc4d1 

______ 
3frT, 41. 3fr. J-llai'i., I1Icia1dI(. 

2 Shri Batukbhai B. Patel, 
Proprietor of M/s. Shree Ram 
Steel & Rolling Industries (Unit- 

2), Plot No. 9, Alang Ship 

Recycling Yard, Alang, P.O. 

Manar, Bhavnagar. 

fi tr 3iIt 
______ 

pç i , ai s*.cLi ('.i1c — 2) 

tç . 9, ji frtr ¶ ii1ia, 
. ______ 

3 Shri Kishor Amarshibhai Patel. 
Plot Proprietor of M/s. Shree 
Krishna Enterprise, 304, 
Shoppers Point, Parimal Chowk, 
Waghawadi Road, Bhavnagar- 
364 001. 

3jft q- q 3t 

¶%iI 

f- it uaii'. - 

00?. 

4 Shri Vinod Amarshibhai Pate!, 
Plot No. 102, Escon Mega City, 
Opp. Victoria Park, Bhavnagar-
364002. 

pf -i$ qt j. 

— 

5 Shri Mahendra Ambalal Rana, 
Partner of M/s. Maruti Metal 
Industries, A-209, Leela Efcee, 
Waghwadi Road, Bhavnagar - 

364002. 

iurr, ij 
_____ _____ 

J1 5'l31, tF-°S, eflvii LL1, 

- 00 

6 Shri Lalita Prasad, Partner of 
M/s. Mamta Steel Corporation, 
Mandi, Gobindgarh, Punjab. 

3I- T . - icU 

____ ____ 
'-cE1'ci i'fl1R, , dI4dc L41I. 

7 Shri Sat Narain, Proprietor of 
MIs. John Lal Madan Gopal, 
Mandi, Gobindgarh, Punjab. 

. eii 

____ 
diNI(f, F, dI)f4dIc, ,1I6L 

8 Shri Jitender Kumar, Proprietor 
of M/s. J.K. Jindal & Co., Motia 
Khan, Mandi Gobindgarh, 
Punjab. 

3jT -. .k. . 
_____ 

V• â111'4I J-5, 

ñfoi, 'h1Il. 
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By R.P.A.D.  
To, 

1i 

(6) lIc'f t. V2/135/BVR/2018-19 

(8) ti t. V2/141/BVR/2018-19 

(10) 15T7F 7$R/2018-1 9 

I 

, ç  

(5) PleI f. V2/147/BVR/2018-19 

(7) ii r. V2/136/BVR/2018-19 

(9) iei r. V2/50/BVR/2018-19 

(11) FF. V2/52/BVR/2018-19 
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