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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

T1 3flSF lPTF/ TTF 3TW/ IItt/ 1l1i 31TTF, IST 'zc'-lK 1J,c.4/ glhR/ ticp ,  

/ / iñsItrrr lr 4Rl111 ssnf1 ci aiir rJrii: / 
Arising Out of above mentioned 010 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

flctil&dkic) SFTw-1 iici tii /Name&AddressoftheAppellants&Respondent 

1. M/s Shiv Ship Breaking Company, Plot No. 36,Ship Breaking Yard,Alang/ SosiyaDist: Bhavnagar. 

2. Shri. Hareshbhai Gajendrasinh Parmar (Power of Attorney holder M/s Shiv Ship Breaking Company), 

Plot No. 36,Ship Breaking Yard,Alang/ SosiyaDist: Bhavnagar.. 

3. Shri. Kishorbhai Amarshibhai Patel (prop. Of M/s Shree Krishna Enterprises),, SSM & Co., Chartered 

Accountant,304, Shoppers Point,Parimal Chowk, Waghwadi Road,Bhavnagar-364001 

4. Shri. Vinodbhai Amarshibhai Patel, SSM & Co., Chartered Accountant,Plot No.102,Escon Mega 

City,Opposite Victoria ParkBhavnagar-364002. 

airs t(3l1t) SF1stir SFt llhci 1t 't rn tJ91tSurSIr 3PWr  itoi / 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

tt11ircr, 1994s1T4T 86Sld4ci 41SI 'l$ TT[SFdt I 
tt ,tT 3c-iie 9 "l STT l4l  3P4ThF1tST 1TgT(IUf t ilfit S1'IItT 3c4 I)c'$' 311TIT 1944 t 6TIT 35B aci4ci irs 

(i)  

I '{ l I1 I / 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

(ii)  

'-t 9Ro 1(a) IcIR F0 aicll"41 l'r ITift 3Pftft 4ftRT  r4I j'l IT 4I  aftftsffir seiTsnftFirur ()t 
'TR S   n'f afTgf aie- 5o o 1/ 
To the West reional bench of Customs, Excise & S&rvice Tax Appellate Tribunal (CESTAT) at, 2d  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-3SO016in case of appeals other than as mentioned in para- 1(a) above 

7( c4In i('t (3 fF9)fl.ilIc(cfl, 2001, tf 6t3lci0l tr irvri ts 

EA-3 lt'll ir tesTiaiT"si'li Tf1 T9* ftRWTD1SFaiT5T, "II 3c'iC tc-'f HII ,°lI"I 4ii 3frTcIiS4i III 

TTF 5 aiTiT lT '1I 44,5 cliSsi TiTEr lT 50 S9T1T cl'S' 3DTTT 50 9TIT SL', ft SFEISF t  t't sS"StT: 1,000/- TiT, 5,000/- TiTf 3tir'ST 

10,000/- t-  rtifftir 'ii  9{l irniT l fftsfftr iij'' sr rmir, tstfttr 3t1 rE14tTiiT Et IrriTrs  <1ii  F 

'OH ft sft ftTS  lI ii) i)7li a'S' TT9ir lI ¶ft1IT '.U'lI aiT1t Tirl, a'S' s)ft  iii ft  

'PT ii ifNr arrftafrcr i'PTgTfftSFIi1 ttiisai fZTIt I Tirrir 3Ttit (ift 3/fT) t 3TFkPTt-irT 'PIT 500/- irr sr 

,i4n )'ii 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto S Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

(B
9'I ST-ST 'SO. ttf1t ft 11't PT TIOft T PTF8 TITT Iltir 3ITIT S 1ltF SPINT 'oft t, PTFEt irlft ITP-T ft S1H'.I 'S'  (ir9ft If 'S' 
a1Ifl ePTPTfftPtFUF iTPTT 31Th'T, fftT 3fETftSPT,1994Ft avr 86(1) attrs?tr k: l'Hicf), 1994, )ftPT 9(1) T cld )fttr)ftir 

'a )Tll,i Sft 'PTfT) al'rt pft ft ft rrr ps' rn'-r, "isii i't. i/fr   i ThT, ii s ai srr irir(t 

'PT 50 S9TiT h'Lf d4' 3T51PT 50 HI5 'Ii. ft iS'HTI: 1,000/- TiTft, 5,000/-  SPTPT 10,000/- TiTft SST f6tsrffttr 

 s'(i fo1ftir psi inir, TtstfiNr avMtir si1fftirI°r   11i' s ii ft i/t cll4fti'il 

aiIlo a'S' .ai9 9ji f101T "Si'lI 'SITfIf I i'  ssrr s351Irrsr, tmuft iir'P1r itf(ttr p0c1uis 

I Is1iTsTtf (Ii/ffT)s1ftIIf3l1ft6T-PTrt'PTiT 500/- TTflTffftirI'S' 'i'u sI i'u 1/ 

ub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

under Rule 9(1) of the Service Tax Rules, .1994, and Shall be accompanied by a copy of the order appealed against (one 

certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

nalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

ore than fifty Eakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 

fee of Rs.500/ 



a 1iT,1994 8  86 t -tnTnr (2) n  (2A) n't. li4), 1994, 17nT 9(2) r 

9(2A) ect eI FTtT S.T.-7 t81aT 3fFPT i1I-f, Cc'-1t t't' iT%l1iT1 (3P), 87ThT '3c1K 

yrftr aprii( ttftii'( io P ( riai 'f  traii1 IT   IrT) 310 3TT9 t(I 399 3PTf1 s'-lNth, D1T e'ie i)'t/ 

The appeal under sub section (21 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescnDed under Rule 9 (2) & 9(A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Corninissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

rftin     Ti lqi't, . a'))'Th aT(f8tir (4le a)  atña?ii H1- e'ue 't etf TF 1944* 8I 
35te lT irai)sr, aTit f1ttPt a 1FiT, l994t 8L'I 83 :ij9i iI'b it4)tir, tt ar i 
5Pt 'tk IlTOT ec'Th '/'tiO tT H  10 iT9  (10%l, ti 11a 

CM 1I I' 
.lrHId "i4tfrirt,"ar.91TftiI 

(i) EflTr11iirHH 
(ii)  
(iii) ThT8T 44-fl 1iiifl f0PT 6lt i1'irI 41T 

 8TTT IJI5jTT frlpr (P 2) iT(itftT 2014 5TR'T iT'15tf flIP1Tt't PTtT 
3f9HJ.'l'IFPT/ 

For an apneal to be filed before the CESTAT under Section 35F of the Central Excise Act, 1944 which is also 
made aop(icabie to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before t)ie Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
1) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not anply to the stay apphcation and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

to Goyernmen  Qf jilia: _____ uiUW I Iiti 4-(IHHI Tl, ec'ti 3ff iriCl994 PiTt 35EE 11t ihrfftritaa a), 
'HNcI '1'f'R, 9jffftlul 311ThPT e'i, flrtr i4ii'i, i.'i fimi, ftaR '13f9, 3fP3f HiI, ff aef-ii000i, 9rilI 
lI.-lI aT)t9 / 

A revision auplication lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance Denartrnent of Revenue 4th 1loor Jeevan Deep Building, Parliament Street New Delhi-
110001 under Secdon 35EE of the CEA 1944 in respect of the following case, governed by first prviso to sub-
section ti) of Section-35B ibid: 

irftH!1 HIltHl4  ft ei '' r'lffHI'1 W'8TlT)F4I IH-t ft1,('l  aTffft3'4IflI-i aTf' 
I te ieRiF3fR 1TH  9II-rI 9dIthi, ZITFfrd'i Ts1T)F3faTa1 r3fHI'l T'A -ur  Tli*i fftcnpiii aT)ftff1 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) ari i ii fftff ug aTTF rfFrztftrietT?t iiir4i fllfli-4u1 ftF9 tj -HH 9T iifft ftv4tzt  L"'   (fie) 4-ill 
T Re i6T 441 IF9T dTi[T 4i i / 

In case of rebate ofIuty of excise on goods exported to any country or territory outside India of on excisable 
material used in the mantifacture of the goods which are exported to any country or territory outside India. 

(iii) 1I  Cc'llC J4 91T 3.)1T1iTTfftIfIft9T TT3f 'II4 -4  HIH T '4jCki 81T 4-fl4 fftltlll fftaT er l / 
In case oCgoods exported outside Indiaekport to Nepal or Bhutan, without payment of duty. 

(iv) pTcer c'-fl'i 1e tPifllIJ aTta7TtT s   44j4 4iigg  sfrrEftitiftir 

Credit of any duty allowed to be utilized towards payment of excise duty on fmal products under the provisions 
of this Act or the Rtiles made there under such order is nassed by the Commissioner (Appeals) on or after, the 
date appointed tinder Sec. 109 of the Finance (No.2) Act, 1998. 

(v) iiiiii,-j ft TIIIiIT'341  inair EA-8* ftT  41.  tyd-Hpl ir'4(3f41rt)Pl4) 2001 9ii3fftTrffl[-1 TT 
3l13f3ft Cmii 3 Tft aT)TI I -3Hl4 31TT 8d3fF%T 4)c1 34TT itffp Tt TT 'rlin4 i "rr4) TiTi 3fp-f 

TR-64io"ir41 

The above application shall be made in dpplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months irom the date on which the order sought to be appealed a°ainst is 
communicated and shall be accompanied by two copies each of the 010 and Order-ln-Appeai. It shoul also be 
accomoanied by a cony of TR-6 Challan evidencing payment of prescribed fee as prescnlled under Section 35-
FE of CEA, 1944, under Major Head of Accotint. 

ifftc 'irrfPi 
461 4H 200/- it  3 iiR 4'4 ft eir 
1000 -/ Tt 'li4 iclkl 1ftaT 410,1 
The revision anulication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and ks. 1000/- where the amount involved is more than Rupees One Lac. 

4f4 4g3t T ij'4T aTrft3fT4IC1TftITa941ft4) gn 
Tt 4  9IC Tt ecr 410,4 4101 I / In case 

if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central 'Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

-&iimiii c iffftq1T, 1975, P 3f9fft-I ai ?'l')i-ir 'i 3ITIT 3f FT 3FTT 41 IftTTIftTT 6.50 '-io TI  
QFiTZ,'lol 4ror raj / 
One copy of a)plication or 0.1.0. as the case may be and the order of the adjtidicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhed/ile-I in terms of the Court Fee Act"1975, as amended. 

tftqi  4r'4tir eaie 9,[eT ta iu't'  irtftffta r0lIIirio'JI (cr4 f1l) Flqi-ticidl, 1982 ft 
C IH{Id 'tC T4T Ft aftt sfi t41 IC 414,I4rI FIaT '4101 i / 
Attention is also invited to the rules coverip,g these and other related matters contained 
and Service Appellate Tnbunal (Procedure) Rules, 1982. 

 iif(s4ty Trfiiatr pit  atTrf1 r ci ft rtitfittr -er'r, Iii -cji itt 041'ldH 'AIC8T9it 4i f, 
www.cbec.gov.in  ill o F 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher 
appellant may refer to the Departmental website www.cbec.gov.m. 

1 31FT pffititr 4-4j TI 

in the Customs, Excise 

ITO 

appellate authority, the 

(i) 

(C) 

(i) 



Appeal No: V2/107,108,148,151/BVR12018-19 

:: ORDER-IN-APPEAL::  

The below mentioned appeals have been filed by the Appeflants 

(hereinafter referred to as "Appellant No.1 to Appellant No.4", as detailed in 

Table below) against Order-in-Original No. BHV-EXCUS-000-JC-65-2017- 18 dated 

29.3.2018 (hereinafter referred to as 'impugned order') passed by the Joint 

Commissioner, Central GST and Central Excise, Bhavnagar (hereinafter referred 

to as 'Lower adjudicating authority') :- 

SI. 

No. 

Appeal No. Appellants Name Address of the 

Appellant 

1.  V2 /108/BVR/2018-19 Appellant No.1 

M/s Shiv Shipbreaking 

Company 

Plot No. 36, 

Atang Shipbreaking Yard, 

Alang, Dist Bhavnagar. 

2.  V2/107/BVR/2018-19 Appellant No.2 

Shri Haresh Parmar 

Partner, 

MIs Shiv Shipbreaking 

Company 

Plot No. 36, 

Atang Shipbreaking Yard, 

Alang, Dist Bhavnagar. 

3.  V21151/BVR/2018-19 Appellant No.3 

Shri Kishor Patel 

Proprietor of M/s Shree 

Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghavadi Road, 

Bhavnagar. 

4.  V2 /148/BVR/2018-19 Appellant No.4 

Shri Vinod Patel, 

Plot No, 102, 

Iscon Mega City, Opp. 

Victoria Park, Bhavnagar. 

2. The brief facts of the case are that Appellant No. 1 (holding Central 

Excise Registration No. AAKFS6872JXMOO1) was engaged in breaking of ships 

imported for breaking purpose at their plot at the Ship Breaking Yard, Alang. 

Intelligence gathered by the Directorate General of Central Excise Intelligence 

indicated that most of the Shipbreaking units of Alang/Sosiyo of Bhavnagar 

District were evading payment of Central Excise duty by resorting to clandestine 

removal and under valuation of their finished goods viz. MS plates and scrap. 

Investigation carried out by the officers of DGCEI revealed that Appellant No. 1 

evaded payment of Central Excise duty by resorting to clandestine removal of 

their finished goods, with active support of Appellants No. 3, 4 and Shri Bharat 

Sheth, al!. brokers. The investigation also revealed that Appellant No. 1 was 

indulged in under valuation of their goods and thereby evaded payment of 

Central Excise duty and also passed on fraudulent Cenvat credit without delivery 
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Appeal No: V2/107,108,148,151/BVR/2018-19 

of goods in collusion with Appellants No. 3, 4 and Shri Bharat Sheth, alt brokers. 

2.1 Show Cause Notice No. DGCEI/AZU/36-46/2013-14 dated 30.5.2013 was 

issued to Appellant No. 1 caUing them to show cause as to why Central Excise 

duty of Rs. 55,06,860/- should not be demanded and recovered from them under 

proviso to Section 11A(1) of the Central Excise Act,1944 (hereinafter referred to 

as "Act") along with interest under Section 11AB of the Act and also proposing 

imposition of penalty under Section 11AC of the Act read with Rule 25 of the 

Central Excise Rules, 2002 (hereinafter referred to as 'Rules'). It also proposed 

imposition of penalty upon Appellant No. 2 under Rule 26(1) and 26(2) of the 

Rules and imposition of penalty upon Appellants No. 3 Et 4 under Rule 26(1) of 

the Rules. 

2.2 The above said Show Cause Notice was adjudicated vide the impugned 

order which confirmed Central Excise duty of Rs. 55,06,860/- under proviso to 

Section 11A(1) along with interest under Section 11AB of the Act and imposed 

penalty of Rs. 5.5,06,860/- under Section 1 1AC of the Act on Appellant No.1. It 

imposed penalty of Rs. 10,00,000/- under Rule 26(1) and Rs. 34,01,963/- under 

Rule 26(2)(i) of the Rules upon Appellant No. 2. It also imposed penalty of 

3,50,000/- each upon Appellants No. 3 and 4 under Rule 26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellants No. 1 to 4 have 

preferred appeals on various grounds, inter alia, as below 

Appellants No. 1 & 2 :- 

(i) The adjudicating authority erred in not granting cross examination of 

Appellants No. 3, 4, Shri Bharat Sheth, Transporters and Angadias from whose 

possession diaries/notebooks/registers were seized, which were used for framing 

charge of clandestine removal; that the impugned order has been passed 

without following the provisions contained in Section 9D of the Act and hence, 

the impugned order is liable to be set aside. 

(ii) The charge of clandestine removal has been framed on the basis of the 

entries found in the seized Private Records seized from the residential cum-

office premises of Shri Bharat Sheth, Broker under Panchnama dtd. 30.03,2010 

and records seized from the broker Shri Vinod Patel and Shri Kishor Patel. The 

Adjudicating Authority had erred in holding that these entries have been 

corroborated with the recorded statements of the Angadias and Transporters 

etc. But, these all evidences are third parties' evidences which are far away 

from the Central Excise records maintained by the Appellant. The quantity of 
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Appeal No: V2 / 1O7,1O8,148,151IBVR/zçj19 

the so called goods has been taken from the said seized diaries. But, the stated 

quantity reported to have been cleared clandestinely has not been verified from 

the angle of Daily Production Register maintained by the Appellant. The third 

parties' evidence are not the relied upon evidences unless and until the same 

are not cross examined by the Appellant. 

(iii) The charge of clandestine removal is required to be established by the 

data of the production and the data of the raw material from which the final 

products have been manufactured. In the present case, the Adjudicating 

Authority has failed to establish the clandestine receipt of the raw material and 

clandestine manufacture of the said final products from the said clandestine 

receipt of the raw materials, there is also expenses incurred in utilizing the 

electricity consumption. But no such evidences have been placed on record to 

sustain the charge of clandestine removal. Thus, it is established that the 

impugned order was passed only on the basis of the assumption presumption 

basis. Therefore, the impugned order is liable to be set aside. 

(iv) The Adjudicating Authority has erred in sustaining the allegation of 

fraudulently passed the Cenvat Credit totally to the tune of Rs. 34,01,963/- on 

the basis of said seized dairies seized from the said Bharat Sheth broker and Shri 

Vinod Patel. The Adjudicating Authority has wrongly and without authority of 

law has confirmed duty of excise and penalty imposed is not proper and legal. 

(v) The charge of undervaluation was framed on the basis of investigation 

made with M/s Steel Rates, M/s Major and Minor Exims Pvt Ltd and statements 

recorded of concerned persons. But, the rates of such Iron and Steel products by 

them are not the direct evidences to sustain the charge of under valuation; that 

they had declared the genuine transaction value in each and every consignment 

in accordance with the provisions of Section 4 of the Central Excise Act, 1944 

read with the rules framed there under. Not accepting the said transaction value 

is nothing but the violation of provisions of Section 4 of the Act. The 

Adjudicating Authority failed to establish that they had received extra sale 

proceeds than declared in the each and every transactions. No such investigation 

has been extended to the buyers' end to sustain that the price declared in every 

consignment was less than the rates declared in the invoices. 

(vi) The Appellant No. 1 is not liable to penalty under Section 11AC of the Act; 

that the adjudicating authority has failed to disclose the grounds regarding what 

facts were suppressed by them; that such charges cannot be proved on the basis 
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Appeal No: V2/107,108,148,151/BVR/2018-19 

of third party evidences and hence penalty under Section 11AC of the Act is 

liable to be set aside. 

Appellant No. 3 :- 

Appellant No. 3 has stated that the impugned order is non-speaking and 

non-reasoned one inasmuch as the lower adjudicating authority has not dealt 

with the pleas made by them in their written submission, as well judgments 

referred by them were completely ignored; that the diaries recovered from their 

residence were not relating to clandestine clearance but were either estimates 

of scrap after inquiry with concern ship breakers or relating to business of his 

elder brother Shri Vinod Patel; that onus to prove clandestine removal of goods 

is on the Department, however the burden was not discharged. The AppelLant 

was in no way concerned in physically dealing with excisable goods with the 

knowledge or belief that the goods are liable for confiscation and that the 

Appellant had not acted with mens reQ. Hence, the Appellant is not liable to 

penalty under Rule 26(1) of the Rules. 

Appellant No. 4 :- 

Appellant No. 4 has stated that penalty under Rule 26(1) of the Rules is 

not imposable upon him; that the order was issued in violation of principles of 

natural justice inasmuch as adjudicating authority did not supply relied upon 

documents; that diary recovered during search carried out by the officers of 

DGCEI contained estimates written after making inquiry with concerned 

shipbreakers; that the Department has not produced any evidence of alleged 

illicit transactions; that onus to prove clandestine removal of goods is on the 

Department, however, this burden was not discharged by the Department. No 

corroborative evidences were produced by the Department; that they had not 

dealt with excisable goods in any manner as well as not acted with mens rea. 

4, Personal Hearing in the matter was attended by Shri N.K. Maru, 

Consultant and Shri U.H. Q.ureshi, Consultant on behalf of Appellants No. 1 2 

and reiterated the grounds of appeals and stated that the cases were not based 

on evidences but on assumptions and presumptions only; that GMB Register is 

not document to establish clandestine clearances; that appeals may please be 

allowed. 

4.1 Shri Madhav Vadodariya, Chartered Accountant appeared on behalf of 

Appellants No. 3 & 4 and reiterated grounds of appeals. 
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AppeaL No: V2 /107,108,148,151/BVR/2018-19 

Discussion & Findings:  

5. I find that Appellants No. I to 4 have deposited amount @7.5% of duty or 

penalty in dispute and hence, have complied with the provisions of Section 35F 

of the Act. I find that Appellants No. 3 & 4 have filed miscellaneous applications 

for condonation of delay in filing appeals stating that they had received the 

impugned order on 16.4.2018 but could file appeals on 13.7.2018. They 

requested to condone delay of 28 days in filing appeals on the grounds that their 

consultant was busy with work related to adjudicating proceedings of various 

authorities and work of notices issued by Income Tax Department. Considering 

that delay is within further period of 30 days as provided under proviso to 

Section 35(1) of the Act, I condone delay in filing of these appeals and take up 

both appeals for decision on merits. 

6. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeals detailed in appeal memoranda and written as welt as oral 

submissions made by the Appellants. The issue to be decided is whether the 

impugned order, in the facts of this case, confirming demand on Appellant No. 1 

and imposing penalty on Appellants No. 1 to 4 is correct, legal and proper or 

not. 

7. I find that the Officers of the DGCEI carried out investigation and covered 

shipbreakers, including Appellant No.1, brokers including Appellants No. 3, 4 and 

Shri Bharat Sheth, market research agencies, Transporters, Angadias etc. to 

unearth alleged evasion of Central Excise duty by way of clandestine removal of 

goods. Searches carried out at the premises of various Transporters resulted in 

recovery of registers! documents showing details of transportation of goods from 

the premises of Appellant No. 1, viz, date, Truck No., Plot No., broker names 

etc. The Transporters deposed in their statements that as and when ship breaker 

or broker contact them for trucks, they used to send trucks at the ship breaker's 

plot after making entry regarding plot no. where the truck was sent to and name 

of ship breaker!broker etc. The entries appearing in trip registers of the 

Transporters tallied with the invoices issued by Appellant No.1 in few cases and 

it was found that out of 55 entries appearing in trip registers, invoices were 

issued for 41 entries, however, no invoices were issued by Appellant No. 1 in 

respect of remaining 14 entries. I find that investigation was extended at the 

check post maintained by Gujarat Maritime Board (GMB) which revealed that GMB 

maintained records of movement of vehicles at the Ship breaking yard and had 

details like, date, vehicle details, purpose, in & out time etc. The details 

recovered from Tran w,i the records maintained by GMB revealed that 
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most of the entries were found tallying, which suggest that trucks entered ship 

breaking yard and went to the premises of Appellant No. 1 for loading 

Plates/scrap. I also find that during search carried out at the residence/business 

premises of Appellants No. 3, 4 and Shri Bharat Sheth, brokers, incriminating 

documents were recovered showing purchase of Plates/scrap from Appellant 

No.1 on behalf of their clients for which no corresponding invoices were issued 

by Appellant No. 1. 

7.1 I find that substantial evidences are available on record in the form of 

documentary evidences recovered from the premises of the Transporters, 

brokers and office of the GMB as welt as Statements of brokers and transporters. 

I find that many entries appearing in trip registers of Transporters and 

diaries/private records recovered from the premises of Appellants No. 3,4 and 

Shri Bharat Sheth were found tallying with the statutory records/transactions of 

Appellant No.1, which prove authenticity of details contained in the said trip 

registers of transporters as well as diaries/private records of Appellants No. 3,4 

and Shri Bharat Sheth. I also find that the substantial evidences in the form of 

Statements of transporters and Appellants No. 3,4 and Shri Bharat Sheth have 

not been retracted till date, at any stage, and therefore, as per settled legal 

position, sanctity/validity of the Statements cannot be undermined. I also note 

that diaries /private records recovered from the premises of Appellants No. 3,4 

and Shri Bharat Sheth contained records of many other ship breakers and 

veracity of the said diaries/private records has been amply proved. 

7.2 After analyzing the evidences available in the form of (i) registers 

recovered from the Transporters showing transportation of goods from the 

premises of Appellant No.1 which corroborated with records maintained by 

Gujarat Maritime Board (ii) incriminating documents recovered from the 

residence/business premises of Appellants No. 3, 4 and Shri Bharat Sheth 

showing goods purchased from Appellant No. 1 on behalf of their clients (iii) 

Statements of Transporters who transported the finished goods from the 

premises of Appellant No. 1, I am of the considered view that Appellant No.1 has 

indulged in evasion of Central Excise duty. 

8. Appellant No. 1 has contended that the tower adjudicating authority has 

not allowed cross-examination of Appellants No. 3, 4, Shri Bharat Sheth, 

transporters and Angadias and the principles of natural justice have been 

violated. In this regard, I find that the impugned order has held as under :- 

"3 9.16 I further find that there is no provision in the Central Excise Law for 
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seeking cross-examination. Hon'ble Madras High Court in the case of K. Balan 
v/s Govt. of India reported in 1982 ELT (010) 386 had held that right to cross 
examination is not necessarily a part of reasonable opportunity and depends 
upon the facts and circumstances of each case. It largely depends upon the 
adjudicating authority, who is not guided by the rules of evidence as such who 
must offer such opportunity to the party concerned as would assure him proper 

opportunity to defend himself. The case of K. Balan V/s Govt. of India reported 
in 1982 ELT (010) 386 was distinguished by Hon'ble Tribunal Ahmedabad in 
Arya Fibres Pvt. Ltd. Versus Commissioner of C. Ex., Ahmedabad-II reported 
at 2014 (311) E. L. T. 529 (Tri.-Ahmd.) wherein it was held as under :- 
"33. In K Balan '.s' case (supra), the Hon'ble Madras High Court states that the 
necessity of cross examination depends upon the facts and circumstances of 
each case. The Adjudicating Authority has to give an opportunity to the party 
concerned as would assure him proper opportunity to defend himself 
Opportunity of cross examination is given wherever it is relevant, justified and 
genuine and is not for protracting the proceedings. The decision in GTC 
Industries case (supra) is again to the effect that cross examination cannot be 
granted as a matter of routine and is to depend upon the facts of each case. This 
Tribunal's decisions cited in the latter of 10-10-2008 are also to similar effect - 
that cross examination is not always a mandatory procedure to be adopted in all 
cases. The request should not be dismissed arbitrarily or without exercising its 
discretion in the facts of each case. The Adjudicating Authority may refuse 
cross examination for justifiable reasons. ..." 

39.16.1 Similarly, in the case of Shivom Ply-N-Wood Pvt Ltd Vs. Commr of 
Cus. & C.Ex, Aurangabad reported at 2004(177) ELT 1150 (Tn, Mumbai), 
Hon'ble Tribunal, in their order, in para 6, has held as under: 
"6. ......Their contentions that principles of natural justice are violated 
inasmuch as cross-examination of persons, whose statements are relied upon, 
has to be weighed in the light of the facts that all the statements relied upon 
were placed before them. They had all the opportunity to demolish these 
statements during the proceedings. Cross-examination cannot be claimed as a 
matter of right in departmental proceedings." 

39.16.2 Further, the Hon'ble Tribunal, in the case of MIs Beauty Dyers Vs 
CCE, Chennai reported in 2001(136) ELT 339 (Tri.Chennai) has observed that 
non-availability of witnesses for cross-examination not a fatal flaw when the 
findings are based on document about which there is no credible explanation 

and nothing on record to show statements not voluntary or effectively retracted 

within close proximity of the time there were detained. 

39.16.3 In view of above facts, I find that request for cross-examination by 

the Noticees does not merit consideration and hence cannot be acceded to." 

8.1 I find that the documents recovered from the premises of the transporters 

contained details of transportation of consignments from the premises of 

shipbreakers, including Appellant No. 1, like date, truck no, shipbreaker's plot 

no., destination, name of broker etc and these details were also corroborated 

with the records maintained by Gujarat Maritime Board in the form of permit 

registers. Thus, evidences gathered from transporter's end were independently 

corroborated with the evidences gathered from GMB. I also find that none of the 

statements of transporters has been retracted. The transporters' rote was 

limited to the transportation of goods and they had no reason to depose, in their 

/ J
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statements, something which was contrary to the facts. I also find that 

diaries/private records recovered from the premises of Appellants No. 3, 4 and 

Shri Bharat Sheth, brokers recorded licit as well as illicit transactions of ship 

breaking units! rolling mills. Shri Manish Patel, Accountant of Shri Bharat Sheth, 

who wrote/maintained diaries, explained the modus operandi adopted for 

removal of goods clandestinely from ship breaking units of Alang as well as 

coding!short forms used to record transactions in the diaries. I also find that 

being a broker, Appellants No.3, 4 and Shri Bharat Sheth were required to record 

details of alt transactions, licit as well as illicit, in order to get commission from 

respective parties. I also find that said diaries/private records contained records 

of many other ship breakers and veracity of the said diaries/private records has 

been proved. After examining the facts and evidences available on record, I am 

of the considered opinion that non granting of opportunity of cross examination 

of Appellants No.3,4, Shri Bharat Sheth, transporters etc. by the lower 

adjudicating authority has not vitiated the adjudication proceedings. I, 

therefore, agree with the impugned order that this contention is devoid of 

merits. 

9. Regarding confirmation of demand of duty of Rs. 32,11,898/- on the 

ground of under-valuation, Appellant No. 1 submitted that they had not indulged 

in undervaluation of goods and had not received extra payment in cash from 

their buyers towards the goods sold by them; that they had declared genuine 

transaction value in each and every consignment in accordance with the 

provisions of Section 4 of the Act; that not accepting the transaction value is 

violation of provisions of Section 4 of the Act. I find that the lower adjudicating 

authority has confirmed the charge of under valuation, inter a/ia, giving findings 

as under :- 

"39.18.1 The Show Cause Notice alleged evasion of central Excise duty by 

way of under-valuation of the goods obtained out of breaking up of ships. It is 

not in dispute that various Research Agencies circulate the price considering all 

the factors of demand and supply and there is no reason that prices circulated by 

such agencies are unrealistic one. It is in this backdrop that even Ship 

Breakers/Brokers/Buyers also subscribe to such market research agencies to 

have an idea of prevailing prices so as to enable them to sell their goods at 
maximum rate. It is also not in dispute that the re-rollable plates ranging from 

size 8 mm (4 Ani) to 25m (14 Ani) are emerged out of breaking up of ships and 
the majority of re-rollable plates emerged of breaking of ships are of 12 mm 

size. In order to substantiate this allegation, the DGCEI conducted inquiry with 

various marketing research agencies including MIs Major & Minor with 
reference to pricing data which revealed that day to day price of 12mm size of 

Plates is almost equivalent to the average price of all size within the range of 

8mm to 25mm. 

39.18.2 On comparison of the price mentioned in the invoices of M/s Shiv 
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Ship vis-a-vis of the prices circulated by MIs. Major & Minor, it was also 
revealed that in many cases the tTansaction value declared by the MIs Shiv Ship 
were far less than the actual value prevailing in the market during the respective 

period. The ship breakers have, by not declaring the actual size / thickness of 
MS Plates cleared by them, undervalued MS Re-rollable Plates so as to enable 
them to declare only part of the value of such goods in the invoices and collect 
the differential value, over and above the declared invoice value, by way of 
unaccounted cash amounts. 

39.19 I, therefore, find the substance in the allegation of under-valuation in 
the present show cause notice particularly when diaries seized from Shri Bharat 
Manharlal Sheth already containing details of cash transactions with various 
Brokers/Shroffs/Anagadias. Had the aforesaid allegation of under valuation 
been not correct, there would not have been involvement of transfer of huge 
amount of cash which includes part of the undervalued cost of ship breaking 
materials. 

39.20 In view of the above, I agree with the contention of the DGCEI that 

minor variation in price is obvious considering various factors like payment 
terms, Quantity & Quality of the goods, relation with buyers, demand and 
supply situation, therefore, 2% difference in price is considerable one. As stated 
above, Brokers / Ship Breakers / Buyers take the reference of the price quoted 
by market research agencies like M/s. Major and Minor. I, therefore, find and 
hold that there is no reason to doubt that price quoted by MIs. Major and Minor 
is actual one variation of (+/-2%) i. e. rates of Plates and Scrap 2% lesser than 
the rate of MIs. Major and Minor is considerable. I therefore fully agree with the 
view adopted by DGCEI that duty short paid on account of variation of price 
more than 2% is on account of undervaluation of the goods and rightly 
recoverable from M/s Shiv Ship. Further, I also find that a large number of ship 
breaking units, dealers from Alang and brokers were member of M/s Steelrates 
and were receiving day to day update on the daily price rates of ship breaking 
materials through SMS alerts and emails. It is also revealed that M/s Steelrates 
were adopting the most scientific and appropriate analysis of the data gathered 
by them. The Ship breakers were fully aware of the rates of the scrap generated 
from ship breaking and intentionally undervalued the goods with intent to evade 
payment of Central Excise duty.......Thus, analysis of the rates provided by 

JPC, Kolkata proves that M/s Shiv Ship has undervalued their excisable goods 
with intent to evade payment of Central Excise duty and thus based on the 
calculation done by DGCEI, I find that M/s Shiv Ship have evaded Central 

Excise duty of Rs. 32,11,898/-." 

9.1 I find that the prices of MS Plate/Scrap circulated by market research 

agencies like M/s Steel Rates Info and M/s Major and Minor Exims Pvt Ltd were 

considered to ascertain whether the transaction value declared by the Appellant 

was reasonable or not. I find that said Market Research Agencies determined the 

price of MS Plate! Scrap after taking into account various factors like demand 

and supply, prices prevailing in different parts of country etc and then circulate 

the price. The fact that large number of Ship breakers, brokers and dealers from 

Alang and Bhavnagar have subscribed to their services itself give sanctity to the 

services rendered by the said agencies and there is no reason to discard the 

price as unreasonable or unrealistic. I, therefore, hold that the impugned order 

has rightly confirmed dernan&on the ground of goods cleared at value, which 
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was lower than the prevailing market price. 

10. Appellant No. 1 has argued that clandestine removal has to be proved by 

the Department and cannot be established based upon some diaries seized from 

the premises of Appellants No. 3,4 and Shri Bharat Sheth. In this regard, find 

that the diaries! private records recovered from the premises of Appellants No. 

3,4 and Shri Bharat Sheth recorded licit as well as illicit transactions of 

Appellant No. 1 and only those entries for which corresponding sale invoices 

were not issued by Appellant No. 1 were taken into account for the purpose of 

demanding duty. I also find that transactions reflected in the said private 

records were further corroborated by Statements of the transporters, who 

accepted to have transported the goods from the premises of Appellant No. 1. 

The registers maintained by the Transporters contained details of transportation 

of goods from the premises of Appellant No. 1 which were further corroborated 

with the records maintained at GMB check post. Therefore, demand cannot be 

said to be based only on third party documents but duly corroborated by host of 

evidences recovered during investigation. Further, Appellants No. 3,4, and Shri 

Bharat Sheth being brokers, they were required to record details of all 

transactions, licit as well as illicit, in order to get commission from respective 

parties. So, there is no compulsion for them to record something in their 

diaries/notebooks which is contrary to facts. I also find that said diaries/private 

records contained records of many other ship breakers and veracity of the said 

diaries/private records has been proved. Apart from that, evidences of 

clandestine removal have been gathered by the investigating officers 

successfully from many places and therefore, these documents cannot be called 

third party documents but corroborative and supporting evidences. I rely upon 

the Order of the Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 

2017 (346) ELT 125 (Tn-Del), wherein it has been held that :- 

"5. I note that in both the proceedings almost identical set offacts were involved. 

The allegation was that based on evidences collected from the suppliers' side, 

unaccounted receipt and further manufacture of dutiable items by the appellant was 

sought to be sustained. Admittedly, the case is not only based on the material 

evidence collected from the supplier 's end and also as corroborated by the  

responsible persons of the supplier 's end. The receipt and use of the such 

unaccounted raw materials for further manufacture has apparently been admitted 

by the appellants and due duly short paid has also been discharged during the 

course of investigation itself The appellants great emphasis on non-availability of 

the further corroboration by way of details of transport, money receipt, etc. In the  

present case, the evidences collected from the supplier's site is categorical and 

cannot be disputed. The private records of the suppliers have been corroborated 

and admitted for the correctness of their contents by the persons who were in.-

charge of the supplier's units. When such evidence was brought before the partner 

of the appellant's unit, he categorically admitted unaccounted clearance of dutiable 

items. However, he did not name the buyers to whom such products were sold. In  
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such situation, it is sfrange that the appellant has taken a plea that the department 

has not established the details of buyers and transport of the finished goods to such  

buyers. It is seen that the records maintained by the suppliers, which were affirmed 

by the persons in-charge cannot be brushed aside.It is not the case of the appellant 

that the suppliers maintained such records only to falsely implicate the appellant. 

In fact, the supply of unaccounted raw materials has been corroborated by the 

partner of the appellant's firm. In such situation, it is not tenable for the appellant 

to, now in the appeal stage, raise the point by requirement of cross-examination, 

etc. Admittedly, none of the private records or the statements given have been  

retracted or later contestedfor their authenticity. In the appeal before the Tribunal,  

the appellant is making a belated assertion that the statement by the partner of the  
appellant-firm is not voluntary. Various case laws relied upon by the appellants are 

not of any support in the present case. In the cases involving unaccounted 

manufacture, the evidence of each case are to be appreciated for conclusion. As 

no ted already, the third party 's records at the supplier's side as affirmed by the  

person in-charge and further corroborated by the appellant cannot be discounted 

only on the ground offurther evidences like transportation and receipt of money 

has not been proved In a clandestine manufacture and clearance, each stage of 

operation cannot be established with precision. On careful consideration of the 

grounds of appeal and the findings in the impugned ordei I find no reason to 

interfere with the findings recorded by the lower authority. Accordingly, the 

appeals are dismissed." 

Emphasis supplied] 

11. Appellant No. I has contended that the Department has not discharged 

burden of proof for alleged illicit transactions and that evidences regarding 

usage of raw material and excess consumption of electricity, which are non- 

existent. In this regard, I have already discussed in Paras supra that the 

Department has adduced sufficient evidences in the form of incriminating 

documents recovered from the premises of Appellants No. 3,4 and Shri Bharat 

Sheth, which contained details of goods purchased by them on behalf of their 

clients from Appellant No. 1 without cover of Central Excise Invoices and 

without payment of Central Excise duty. These evidences were further 

corroborated by the statements of transporters, who deposed that they had 

transported the goods from the premises of Appellant No.1 and these Statements 

have not been retracted. Considering substantial evidences in the form of these 

documentary evidences on record, I am of the considered opinion that the 

Department has discharged its burden of proof for clandestine removal of goods 

by Appellant No.1. In cases of clandestine removal, Department is not required 

to prove the case with mathematical precision. My views are supported by the 

order passed by the Hon'ble Tribunal in the case of A.N. Guha & CO. reported in 

1996 (86) E.L.T. 333(Tri.), wherein it has been held that, 

"In all such cases of clandestine removal, it is not possible for the Department to 

prove the same with mathematical precision. The Department is deemed to have 

discharged their burden if they place so much of evidence which, prima facie, 

shows that there was a clandestine removal if such evidence is produced by the 
Department. Then the onus shifts on to the Appellants to prove that there was no. 

 

 

Page 13 of 17 

  



AppeaL No: V2/107,108,148,151/BVR/2018-19 

clandestine removal". 

11.1 The Hon'ble CESTAT in the case of Ramachandra Rexin Pvt Ltd reported 

as 2013 (295) E.L.T. 116 (Tn. - Bang.) has held as under:- 

"7.2 In a case of clandestine activity involving suppression of production and 

clandestine removal, it is not expected that such evasion has to be established by the 

Department in a mathematical precision. After all, a person indulging in clandestine 

activity takes sufficient precaution to hide/destroy the evidence. The evidence 

available shall be those left in spite of the best care taken by the persons involved in 

such clandestine activity. In such a situation, the entire facts and circumstances of 

the case have to be looked into and a decision has to be arrived at on the yardstick 

of 'preponderance of probability' and not on the yardstick of 'beyond reasonable 

doubt'." 

11.1.1 The Hon'ble Supreme Court as reported in 2014(302) ELTA61(SC) has 

upheld the above order of the CESTAT. 

11 .2 - I also rely on the order passed by the Hon'ble CESTAT, Ahmedabad in the 

case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 515(Tri. 

Ahmd.), wherein at Para 5.1 of the order, the Tribunal held that, 

"Once again the onus of proving that they have accounted for all the goods 

produced, shifts to the appellants and they have failed to discharge this burden. 

They want the department to show challanwise details of goods transported or not 

transported. There are several decisions of Hon'ble Supreme Court and High Courts 

wherein it has been held that in such clandestine activities, only the person who 

indulges in such activities knows all the details and it would not be possible for any 

investigating officer to unearth all the evidences required and prove with 

mathematical precision, the evasion or the other illegal activities". 

11.3 The Hon'bte CESTAT in the case of M/s. N R Sponge P Ltd reported as 

2015 (328) ELT 453 (Tn-Del) has also held that when preponderance of 

probability was against the Appellant, pleadings of no statements recorded from 

buyers, no excess electricity consumption found, no raw material purchase 

found unaccounted for and no input-output ratio prescribed by law etc. are of 

no use. The Hon'ble High Court in the case of International Cylinders Pvt Ltd-

reported at 2010(255) ELT68(H.P.) held that once the department proves that 

something illegal had been done by the manufacturer which prima facie shows 

that illegal activities were being carried, the burden would shift to the 

manufacturer. It is a basic common sense that no person will maintain authentic 

records of the illegal activities or manufacture being done by it. Therefore, 

contention of the Appellant is devoid of merit in light of the positive evidences 

available in this case as discussed above and in the impugned order. 

12. In view of above, the various contentions raised by the Appellants are of 

no help to them since the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that Appellant No.1 has 
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evaded payment of Central Excise duty by resorting to clandestine removal of 

the finished goods and undervaluation of goods. I, therefore, hold that 

confirmation of demand of Central Excise duty of Rs. 55,06,860/- by the lower 

adjudicating authority is correct, legal and proper. 

12.1 Since demand is confirmed, it is natural consequence that the confirmed 

demand is required to be paid along with interest at applicable rate under 

Section 1IAA of the Act. I, therefore, uphold order to pay interest on confirmed 

demand. 

12.2 This is a case of clandestine removal of the finished goods as held in 

above Paras and therefore, the impugned order has correctly imposed equal and 

mandatory penalty of Rs. 55,06,860/- on Appellant No. 1 under Section 

11AC(1)(a) of the Act. The impugned order has correctly given option of reduced 

penalty of 25% to Appellant No.1 as prescribed under proviso to Section 11AC of 

the Act, hence, I concur with his decision on penalty on Appellant No.1. 

13. Regarding penalty imposed upon Appellant No. 2 under Rule 26(1) of the 

Rules, I find from records that Appellant No. 2 was Partner of Appellant No. 1 

and supervising day to day transactions of Appellant No.1 and had concerned 

himself in manufacturing, removing and selling excisable goods on which excise 

duty was not paid and hence, he had reason to believe that goods removed 

clandestinely or goods undervalued by them were liable for confiscation, I, 

therefore, hold that penalty of Rs. 10,00,000/- imposed under Rule 26(1) upon 

Appellant No. 2 in the impugned order is correct and proper and I uphold the 

same. 

13.1 Regarding penalty imposed upon Appellant No. 2 under Rule 26(2)(i) of 

the Rules for fraudulently passing of Cenvat credit, I find that Appellant No. 1 

was involved in sale of phony invoices without delivery of corresponding goods 

through Shri Bharat Sheth, broker. The DGCEI unearthed the modus operandi 

adopted by Appellant No. 1 by deciphering the entries recorded in diaries and 

pen drive recovered during search from the residence premises of Shri Bharat 

Sheth as elaborated in detail in Show Cause Notice. Thus, it is beyond doubt 

that Appellant No. 1, in collusion with Shri Bharat Sheth, issued invoices without 

physical delivery of the excisable goods and fraudulently passed on Cenvat 

credit. I find that Appellant No. 2, is involved and is responsible for this act of 

fraudulent passing of Cenvat credit being authorized person of Appellant No. 1. 

Further, Appellant No. 2 took help of Shri Bharat Sheth, broker who facilitated 

by finding buyers avail only fraudulent Cenvat credit without 
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receipt of goods as well as buyers who want to purchase goods without invoice 

and also managed cash involved in such transactions. Hence, penalty of Rs. 

34,01,963/- imposed upon Appellant No. 2 under Rule 26(2)(i) of the Rules is 

correct and I uphold the same. 

14. Regarding imposition of penalty under Rule 26(1) of the Rules, Appellants 

No. 3 & 4 have contended that diaries recovered during search carried out by 

the officers of DGCEI contained estimates written after making inquiry with the 

concerned ship breakers; that the Department has not produced any evidence of 

alleged illicit transactions; that onus to prove clandestine removal of goods is on 

the Department, which was not discharged by the Department. I find that 

Appellants No. 3 & 4 have acted as brokers who purchased goods on behalf of 

their clients from Appellant No. 1. Search carried out by DGCEI at the 

residence/business premises of Appellants No. 3 & 4 resulted in recovery of 

incriminating documents in the form of pocket diaries and pen drive, which 

contained details of transactions entered with ship breakers, including Appellant 

No. 1 and recipient buyers. I find that the DGCEI deciphered the codes and 

abbreviated name used in the said documents which revealed that Appellants 

No. 3 & 4 had purchased goods from AppeLlant No.1 for which no corresponding 

invoices were issued by Appellant No. 1. I also find that the said documents 

contained details of cash transaction between Appellants No. 3 & 4 and 

Appellant No.1 for sale proceeds of goods removed by Appellant No. 1 without 

Central Excise invoices. I find that Appellants No. 3 & 4 played important role in 

the clandestine removal of goods by Appellant No. 1 and hence, imposition of 

penalty of Rs. 3,50,000/- upon each of Appellant No. 3 & 4 under Rule 26(1) of 

the Rules by the tower adjudicating authority is correct and I uphold the same. 

15. In view of above, I uphold the impugned order and reject the appeals of 

Appellants No. 1 to 4. 

15.1 314)cchdCi3.ftCtcIRI cj 4 d 31'-flc f1c.i' 5L1, Ic -ç1 d1' 1i ofidi I 

15.1 The appeals filed by the Appellants are disposed off as above. 

(Id 

T 31I1c-d (3 -flc) 
frTz (w;- ) 
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By R.P.A.D.  

To, 

1. M/s Shiv Shipbreaking Company 

Plot No. 36, 

Alang Shipbreaking Yard, 

Atang, District Bhavnagar. 

-, f - c,La-fl 

______ 
3TfT f1idI 

3-rr, -1Ic1a-idI. 

2. Shri Haresh Parmar 

Partner, 

M/s Shiv Shipbreaking Company 

Plot No. 36, 

Alang Shipbreaking Yard, 

Alang, District Bhavnagar. 

€-ii, 
______ _______ _____ 

o 1tE1 1dI c4.Lfr) 

36, fjLd 

_____ ______ 

, 

3-1T, eiI g1Ica1d[& 

3. Shri Kishor Patel 

Proprietor of M/s Shree 

Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghavadi Road, 

Bhavnagar. 

- yecI 

12' ''fli, 

304, i -i 

i-iw 

4. Shri Vinod Patel, 

Plot No. 102, 

Iscon Mega City, 

Opp Victoria Park, 

Bhavnagar. 

1 1c1'li -ff, 

102, 
____ 

d1dI RI1?. 1k-c11! '1I 

, ij-j, 

1) TT d-4 314cI-d, cR-cl .c1I tT iaçT icLUC e-*, dRkId 

t ,3ila1cl11-1 cf I 

2) 314c-cl, T tF l cb4 1 nø-ç"k1 3c-flc lc1ddl'( 31l-clIeH1, 

t 3T4cb cc1l CiI 

3) 'dchd 3iId, c -çl t   cfr 1 -ç1 jç-11l Ic1C1R 311 -cl1c4, 

1c1o1dI c  3t bIc1I) c1I 

dI 4Ie1I 

r 
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