
T ' i / 2' Floor. GST Bhavan 

i4 1l / Race Course Ring Road 

I'st / Rajkot-360 001  
ide Fax No. 0281 —2477952/2441142 Email: cexappealsrajkot1 gmail.corn 

::nii(afl T ii afr i ci:: 

0/0 THE PRINCIPAL. COMMISSIONER (APPEALS), GST &CENTRAL EXCISE NATION 

x 

MARKET 

.5I'li 1 .4I(j  :- 

i\ppeal /File No. 

V2/77, 89, 90 & 94/BVRI2OI8-19 

4ci i 5t/ 
0.1.0. No. 

BHV-EXCUS-000-JC-57-201 7-18 

   

Date: 

2/27/2018 

t 3931TFHa1l(0rder-1n-AppeaI No.): 

HV—EXCUS—OOO—APP-180—TO— 183-2019 

3TTP1jct/
27 

Date of Order: 

4i 
Date of issue: 

  

 

27.06.2019 

ft R S-I19 197 (31&f1ci),  rn i1i / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

ai'-i Tt rca1r/ 3iIqt/  1r,   tT/ 'yiii, 

l'3i). /niii-i0i  /TTt1t)TflNl  'niifl T9fPrftFf:/ 

Arising out of above mentioned 010 issued by Additional/loint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

i4l'iciI& [ki4) T '11 4 1 1tf cll /Name & Address ofthe Appellants & Respondent 

I. A.C. Enterprise,, Plot No. 161, Sosiya Ship Breaking Vard,Sosiva, Taluka Talaja,Dist: Bhavnagar. 

2. Shri. kishorbliai Amarshibhai Patel (prop. Of M/s Shree Krishna Enterprises),, SSM & Co., Chartered Accountant,304, 

Shoppers Point,Parimal Chowk, Waghwadi Road.Bhavnagar-36400 I. 

3. Shri. Viriodbhai Amarshihhai Patel, SSM & Co., Chartered Accountant,Plot No.102,Escon Mega City,opposite Victoria 

ParkBhavnagar-364002. 

4. Shri. Jayant Nanalal Vanani (Power of Attorney holder of MIs A.G.Enterprise), Plot No.161,Sosiya Ship Breaking Yard,Sosiya 

Taluka-TalajaBhavnagar 

r s1r1sr(sr1Tr) 4TT ') 1 HI fTW 1-t Ttdt,ii /Ttdi.'i tj spfler sln '9ecll l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A 4)  s    se n  sp1ftsr 'niTTRrsn-or 'l  si'i,ti qi srfficr,1944 51T'T 35B 5 F1T fi 
srF, 1994 831ii Pio IFrsftl 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 1994 
an appeal lies to:- 

0) 
iii1,i7 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, R.K. Puram, New Delhi in all matters relating to 
classitication and valuation. 

tl"ss 1(a)  11 'HIll 71n 5r1T9T 5T7TT 9PT '4t srttt , lil.1I dc'I t qtsrcr 
(U) ii'TIfi,,1rfli T, 1).i 515 ilvis- so t.7rIi4i Tf*rrl/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-380016in case of appeals otherthan as mentioned in para- 1(a) above 

WIW1Zr .-.ii ifi.ui P5T 51Ifrl T5(TF sI fll  tOPT 35'1TT FF (31'f01)flsHIl4'I, 2001, fO4'1 6 15 3'1ei fi, 1TtTW EA-3 

I'il 1TfT is k tr{ IT5t rT rII5 ttTt,wu,i tpfi afr'.l4u1I TT14H'iI, Th 5  "l° 

1T 11 'Hl,S '105 1T 50 iis TIT 3P-TT 50 iia 'TI atf T  T: 1,000/-  5,000/-. 7T51 54flT 10,000/- T tT 

s1t'Af -0iui 

 fl  its i -r ftstr 'ii.i srrfrr I rdfftr i'ts sT r9T9, sliai )'ii arwrrfr 

51151 I 1 3  9T(51i)Phlk gI 1-'TIT5T 500/-qTrrfks 9.1 55rc1T'$.1I TO1T 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 

of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place 

where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

s'f01li SVft, 1w k'41  ,19941 SITU 86(1) 1F5lTr5iTr qi't ifl, 1994, slsrcr 9(1)5trgTrtfttrisi ST.- 

5TtTT5fgT 5fl55ftT  T51H 35f1  51'uoi i4) Tr1f i's l)s'111 SHI))1l {') 

3T95t5tfq,4'1  li Mc4lt tsnr,0sII f3f1HIld4l TF51T 5tI9T, iM05 1T'H'9 141,5 '105 e'I',T 50'ii'a rqr 

SI'S 31-TT 50 'los 'i" Stf Ftt5{f: 1,000/- '-is, 5,000/- '-4SI 3t'dT5T 10,000/- T1FSIfftST 'HI 5l4 ft's1) 'HO 7TI (sIfff9 Sf°515 

ITl1 urtslosI igii 9T 

'0,11 'STfi1T I UfUi4 TT f9T9 ft5IT SII5I WP1TTfT 'Hi TStfi1t[ 1)404 TfT iosI I a 51U5f( 3fT)t 

fi  sTrsm'Tsr'SsITrsr5oo/- 4IyFTl tTftrt 9F'S"HI e'li 'l'SI 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5as 

prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one 9f-.li -*tsiç-- -

be certified copy) and should be acccmpanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded 0 

Rs. 5 Lakhs or less, Rs.5000/- where 'he amount of service tax & interest demanded & penalty levied is more than five lakhsibi* 

Rs. Fifty Lakhs, Rs.10,000/- where ths amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rifpê'1i 

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the 

situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/ I 

(B 
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1i srfbfti,1994 'r ITT 86 T-tITT3f (2i (A) 9TT T• 4141 a',  i"fi, 1994, 1hP{ 9(2) 1 

9(2A) Ocl fiiII1 ci WTit S.T.-7 ffrrt t-io cu sTiei '41r sen' 
¶7(sie pu.fl o 1t--(1 'Tfrr)  "-ir a93P-THT lI.trt dl" i( 5/ 

is, ir fifli imTf rtr 3iii si FrT i14 air 4t   TT4'ttl4l I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Conimissiouerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to (ile the appeal before the Appellate Tribunal. 

-(l41I a4tir   a'l'4lo (o-  1tk Plli1 ii   oiie ¶ 3Tf1IfiPr 1944tr tTTF 
351 iti1, 4t ft 3ff1, 1994 PT 83 "1 3 tT ' 9Pfl 3TtTT st'1o1)4. ir?'ir 
3f ,t' iio I9IO /llai r10(l00/), s TTrmiHI-u feik'i SH sfir9T1'1IPi1 4, 

vIIl TT1T, t3trII,I 51j oii tzr'flritrsIs  lari 
1r'  351 I4 'T'Vl  

(i) crll3)i4o  
(ii) ie s-ii tTt4I1e Tftr 
(iii) -ic sHi 1ti"t4l 6 iIi 
- tflr ! 'i8TT (F" 2) itl1r 2014 3l1 F '1 H')e FFtT ircfi 
Frt ITF 3VffF tr ' i  riff in! 

For an apneal to be filed befor& the CESTAT under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Ceiivat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the cominiencement of the Finance (No.2) Act, 2014. 

i I . 9TUT 3ffiT: 
Revision., app icati n to_Govçrnmen  9f India: 

iiiii , s.4"e 3'- u fdfr,1994 
'ioe -1I"N, cni bH iio, n5 -at'HI4i, rfrr, )'1'i'i 4k 'ii, -I ii4, 9f4-i-1l0001,trnfu 
sl,1ITrn / 
A revision application lies to the Under Secretarv, to the Oovernment of India, Revision Application Unit, 
Ministry of Fmance, Department of Revenue, 4th }loor, Jec van Deep Building, Parliament Street, New Delhi-
11000t, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

HIH F'tHI1 F1-OHH lr'-t5HI'l   iti1ii T1 -fl   i-rFl 
fffii ip- i iii4.i w -'oo-i nr '4T pr r,rnar i i.' i vi toi#.e s '1I'I fff 't i'i inn frff 

¶4IIHH FI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another dunng the course cit processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(") i[iit   Ft tfin ini fFtilTtr TT H -1 T 14 PH F 1 -t H I H lIT  4T Ft I ci 4 TV  (ft7) W H I H H F 
Ft I tin4t 'iT Fin Ft flt'iTiT 4?t I / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods umch are esjiorted to any country or territory outside India. 

(iii) f4 seuci iir'ri'i-iinf4, 14.ii iis inr'ici 4o,i 14sP inreeri / 
In case of"goods exported outside India export to Nepal or Bliutan, without payment of duty. 

(iv) fsciici c'U'ici r'ttitwrarini14 4ThFfhf 
1T315ii(3infl5f)ifcii4I fThi 3rMstnt(9 2),1998 5E't5TT 11i' 

'iTT -i7 
CIedit of any duty allowed to be utilized towards paynicat of excise duty on frnal products under the provisions 
of this Act or the Rules made there unler such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) "lrtc 4'iHl EA-8, Ft"  F1IHRT20O1FF9f9'iFf4flPi, r 
 3'iTinHricii t'ii-fl Tf(1T I 'dI1'1 'itvFt c11FtTiniF1tF 3flF3T'iTVT9H0 i5I4) FtTTI '1Tt 

51e'ii itfrinin, 1944 4"r mr 35-EE i  ciici ailed) in ci'rr 'IT TR-6 't 5TflF d'ici (it si-fl 

The above application shall be made in du,plicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months iroin the date on which the order sought to be appealed agamst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a cony of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

cjfliir ilIcIciI p[t14'i 'a"a i-i4t al-fl '"EThT  I  
tITT -IHO lcH Tf HIH ""4 'IT s-Ie inF T 9T "ici 200/- c f43 SI" 3rT ci14 4Hi1 5t cat HI'i .O'4 F eIcii T9T .""-lci 
1000-/Ft39Tinf1'ITsIlJI 
The revision app)icationT shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

eP,3lT'If*in4I..H 3VHI tt'Ae'1. H'S iijit f1j ,, atr3-IclI'j 
1PT -i4l 'Ic 4 in a ci u FiTTf-infk i'ifrftin in'ITft'ITriT Ft I' 'Ic 3{'IITT"ZIT S - 4 H Ic I itiT'It 3l1FtiT lit'IT a cli I / In case 

if the order coyers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in tie aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnpt"ri0 work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

F'I1inlTfittT-iIeie ii14aF, 1975, itFtp[4t-i 75FTTiF ?IT 119T1I4ici irt'R 'iinfkcrfhr6.50 c4  FT'HICIHC 
tfitfH4II 'iT9T9TfTJCI / 

One copy of application or 0.LO. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Acti1975, as amended. 

41HI -'tc, ci't seu.,ci ri* 4ei'c  adi-fle iOITTfTt'i70r IinT') litfit) f4eHIe'-fl, 1982 ii can ininftnnr 1l4'll 'it 
H IIH 14 ci Ic l e I H fitin'iT Ft itty i71TF ill 1c11 fit'lT a iii iti / 
Attention is also invited to the rules coverip,g these and other i-elated matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

 SVItSThT iniflininft Ft  Sr SinrfF 'iTSin F H'4ft'T 'cil'Hc, 14--id lIT 'id)ciia 'ITFtIT9T ini 14, irft'9TSff fti1Trin HHIZe 
www.cbec.gov.in  FT 'ia 'TinT I J 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref"er to the Departmental website wwv.cbec.gov.in. 

(i) 

(C) 

(1) 
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Appeal No: V2/7789,90 & 94/BVR/2018-19 

:: ORDER IN APPEAL  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No. 4") as detailed in the Table below 

against Order-in-Original No. BHV-EXCUS-000-JC-57-2017-18 dated 27.02.2018 

(hereinafter referred to as the impugned order') passed by the Joint Commissioner, 

Central GST, Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'): 

Sr. 

No. 

Appeal No. Appellant 

No. 

Name of the Appellant 

1 V2!77/BVR/2018-19 Appellant 

No.1 

M/s. A.G. Enterprise, Plot No. 161, 

Sosiya Ship Breaking Yard, Sosiya, 

Tat. Talaja, District - Bhavnagar 

2 V2/94/BVR/2018-19 Appellant 

No.2 

Shri Jayant Nanalal Vanani (Patel), 

Power of Attorney holder of M/s. A.G. 

Enterprise, Plot No. 161, Sosiya Ship 

Breaking Yard, Sosiya, Tat. Talaja, 

District - Bhavnagar 

3 V2/89/BVR/2018-19 Appellant 

No. 3 

Shri Kishor Amarshibhai PateE, Plot 

Proprietor of M/s. Shree Krishna 

Enterprise, 304, Shoppers Point, 

Parimal Chowk, Waghawadi Road, 

Bhavnagar 

4 V2/90/BVR/2018-19 Appellant 

No. 4 

Shri Vinod Amarshibhai Patel, Plot 

No. 102, Escon Mega City, Opp. 

Victoria Park, Bhavnagar — 364002 

2. The brief facts of these appeals are that Appellant No.1 was engaged to 

obtain goods by breaking ships, boats and other floating structures, which amounted 

to manufacture in terms of Note-9 of Section-XV of the first Schedule to the Central 

Excise Tariff Act,1985 (hereinafter referred to as "CETA") and was registered with the 

Central Excise Department and had been availing Cenvat credit under the provisions 

of Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR, 2004'). Appellant No. 

2 (Power of Attorney holder of Appellant No. 1) allegedly helped Appellant No. 1 to 

clandestinely clear the excisable goods and evade payment of Central Excise duty; 

Appellants No. 3 & 4 and Shri Bharat Sheth were brokers through whom 

clandestinely goods were allegedly cleared by Appellant No. 1 & 2. 

2.1 The officers of the Directorate General of Central Excise Intelligence 

(hereinafter referred to as "DGCEI") gathered intelligence that some ship breaking 

units of Alang/Sosiya were engaged in large scale evasion of Central Excise duty by 

way of clandestine removal of plates to Rolling Mills; diversion of goods, 

undervaluation of goods etc. and that most of such illicit activities were being carried 

out by Ship Breakers with support of some brokers of Bhavnagar, who were obtaining 

orders from different Rolling Mills and Furnace units and many times getting the 

material dispatched through Transporters without Central Excise invoices and without 

payment of Central Excise duty. These brokers were alsqprocudng orders from 

Furnace Units and Registered Dealers for supply of QématThvoices without any 
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physical supply of goods. DGCEI conducted coordinated search at the premises of 

the brokers at Bhavnagar and recovered several incriminating documents. Another 

round of search operation conducted at transporters and the residence cum office 

premises of Shri.Bharat Sheth and Appellant No 3 & Appellant No. 4 and further 

investigation revealed that Appellant No. 1 had clandestinely cleared excisable goods 

involving Central Excise duty of Rs. 7485,077/- and fraudulently passed on cenvat 

credit of Rs. 15,55,109/- without physical supply of the excisable goods 

2.2 The above investigation led to issuance of Show Cause Notice No. 

DGCEI/AZU/36-1 95/2013-14 dated 19.11 .2013 demanding recovcry of Central 

Excise duty of Rs. 74,85,077/- from Appellant No. 1 under proviso to Section hA (1) 

(Now Section 11A(4) of the Central Excise Act,1944 (hereinafter referred to as "the 

Act") along with interest under Section 1 lAB (now Section 1 1AA) of the Act and for 

imposition of penalty under Section 11AC [now Section 11AC(1)(a)] of the Act read 

with Rule 25 of the Central Excise Rules, 2002 (hereinafter referred to as "the 

Rules"), imposition of personal penalty on Appellant No.2 and Shri Bharat Sheth, 

Broker under Rule 26(1) and Rule 26(2) of the Rules and imposition of penalty on 

Appellant No. 3 & Appellant No. 4 under Rule 26(1) of the Rules. The said SCN was 

adjudicated by the lower adjudicating authority vide impugned order confirming 

Central Excise duty of Rs. 74,85,077/- along with interest and imposed penalties on 

Appellant No.1 to Appellant No. 4 and upon Shri Bharat Sheth, Broker as proposed in 

the SCN. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 4 

preferred appeals, inter-a/ia, on the following grounds: 

Appellant No. I & 2:- 

(i) The impugned order has been passed only on the basis of assumptions and 

presumptions without any direct corroborative evidences and the impugned order has 

been passed on the basis of third party evidences only as the private note books 

seized from the premises of Shri Bharat Sheth, Broker, Appellant No. 3 and Appellant 

No. 4 and on the basis of various statements of transporters, angadias recorded but, 

no documents recovered from them. The inquiry has not been extended to the buyers 

premises to sustain charge of clandestine removal of excisable goods and the 

impugned order has been passed without considering the submissions of the 

appellants. 

(ii) The appellants had requested to cross-examine the transporters, Angadias, 

Shri Bharat Sheth and Appellant No. 3 & 4, other Brokers, however, the lower 

adjudicating authority instead of granting cross-examination, adjudicated the SCN 

without following. Section 9D of the Act. They relied on decisions in the case of 

Page 4 of 21 
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Mahalaxmi Dyeing Mill reported as 2016 (343) ELT 453(Tri. — Ahmd.), Alliance 

Alloys Pvt. Ltd. reported as 2016 (338) ELI 749 (Tn. — Chennai) and Jindal Drugs 

Pvt. Ltd. reported as 2016 (340) ELI 67 (P&H) in support of their contention. 

(iii) The charge of clandestine removals had been framed on the basis of entries 

found in private records seized from the premises of Shri Bharat Sheth, Broker and 

statements of transporters and angadias. These evidences are nothing but third-party 

evidences which are far away from the Central Excise records maintained by 

Appellant No. 1. The alleged clandestine removal of the excisable goods has been 

taken from the entries maintained by Shri Bharat Sheth, Broker has not been verified 

the Daily Production Register. The third-party evidences cannot be relied upon 

unless and until the same are not cross examined by the adjudicating authority. No 

investigation has been extended to the end of loaders & cutters" to sustain the 

clandestine removal of the goods from the premises of Appellant No. 1. The charge 

of clandestine removal is required to be established by details of production, details 

of raw material used for production of such alleged clandestine removal, No. of 

labours employed, electricity consumption, however, no such evidences have been 

placed on record to sustain the charge of clandestine removal of the excisable 

goods. 

(iv) No statements of the recipient unit as shown in Annexure to the SCN have 

been recorded to establish the charge of diversion of goods and the differential value 

has not been worked out genuinely. The charge of passing of fraudulent cenvat credit 

was framed on the basis of diaries seized from Shri Bharat Sheth, Broker. It is 

submitted that afar passing the loaded trucks from the factory gate of Appellant No. 

1, there was no control over the subsequent transportation of the goods. It is a fact 

that Appellant No. 1 has received sale proceeds from concerned buyers of the said 

goods through cheques or RTGS. Unless and until statement of the recipient of 

invoice without receipt of the excisable goods is not recorded, the charge of 

fraudulent passing of cenvat credit is not sustainable and therefore, charge of 

fraudulent passing of cenvat credit is not sustainable and imposition of penalty of Rs. 

15,55,109/- upon Appellant No. 2 under Rule 26(2) of the Rules i not justifiable. 

They relied on Order-in-Original No. SIL-EXCUS-000-COM-098-16-17 dated 

28.3.2017 passed by the Commissioner, Central Excise, Vapi. 

(v) The charge of undervaluation was framed on the basis of investigation 

conducted with M/s. Steel Rates and M/s. Major & Minor Exims Pvt. Ltd. and on the 

basis of statements of concerned persons of the said firms but, the rates of such Iron 

& Steel products published by them are the direct evidences to sustain the charge of 

undervaluation. Appellant No. 1 had declared the genuine transaction value in each 

and every consignment under Secflon 4 of the Act read:wIth-Rutés, framed 
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thereunder. The lower adjudicating authority failed to establish that Appellant No. 1 

has received sale proceeds more than declared in each and every transaction. No 

investigation has been extended to the end of buyers to sustain that price declared in 

every consignment was less than the rates declared in the invoices. Appellant No. 2 

in his statements stated that the price of the excisable goods is depending upon the 

market condition, demand and supply condition and on the basis of quality of the 

products. Therefore, the method adopted and relied upon by the lower adjudicating 

authority to sustain the allegation of under valuation is not proper and legal and has 

wrongly and without authority of law has confirmed the charges framed in the SON 

only on third parties evidences, without appreciating the submissions of Appellant No. 

1. Therefore, Appellant No. 1 is not liable to pay Central Excise duty of Rs. 

74,85,077/. 

(vi) Since the demand confirmed is not justifiable, Appellant No. 1 is not liable to 

penalty of Rs. 62,27,047/- imposed under Section 11AC(1)(a) of the Act. The lower 

adjudicating authority has failed to mention the facts and circumstances had been 

suppressed by Appellant No. 1. 

(vii) The SCN issued on the basis of certain private diaries and note books seized 

on 30.3.201 from Shri Bharat Sheth, Broker and from Appellant No. 3 & 4, whereas, 

statement of Appellant No. 2 was recorded on 4.6.2010 wherein all facts and 

circumstances were disclosed. The second statement of Appellant No. 2 was 

recorded on 4.6.2013 on similar line to the statement dated 4.6.20 10. Appellant No. 1 

has filed periodical returns from time to time. The department audited the records 

maintained by Appellant No. 1, but no such objection had been raised in past. Hence, 

SON was time barred. 

Appellant No. 3 & 4:  

(i) The impugned order has not dealt with their pleas made in written reply and 

the judgments referred to and relied UpOn by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 

the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that 

the lower adjudicating authority has shown judicial indiscipline in not abiding by the 

various judicial pronouncements relied upon by the appellants in support of their 

submissions; the appellants adopt and reiterate the various pleas made by them in 

reply to SCN and written submission filed before the adjudicating authority. 

(ii) Regarding findings recorded at Para 3.10.1 & Para 3.10.2 of the impugned 

order, the app?llants  submitted that the entries made in the diary recovered from the 
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residence of the appellants are estimates written by the appellants after inquiry with 

the concerned ship breaker; that regarding findings recorded at Para 3.10.3 of the 

impugned order, the appellants submitted that the department neither provided any 

list nor relied in SCN in which they have listed deciphered large number of encoded 

entries and names appearing in the pocket diaries/notebooks seized from the 

brokers; that there is no evidence produced by the department of alleged illicit 

transaction; that tht burden of proof is laying on the department; that regarding 

findings recorded at Pare 3.10.5 & 3.10.6 of the impugned order, the appellants 

submitted that the allegation that the ship breaker has cleared the excisable goods 

clandestinely through the appellants is not correct as the appellants have not 

admitted to this fact nor any documentary evidence even remotely suggesting that 

the appellants were involved in clandestine removal of any such goods; that there 

had to be an evidence regarding sale of so called illicitly cleared goods through the 

appellants to some persons; that the appellants have neither purchased nor brokered 

the excisable goods clandestinely cleared from the premises of the ship breaker and 

also the power of attorney holder of the ship breaker has never stated that they have 

sold the goods clandestinely; that the deposition made by different person in their 

statements are not relevant; that none of the transporters have confessed that the 

goods clandestinely cleared by the appellants had been transported by them or none 

of the purchasers have confessed that the said goods were purchased by them or 

none of the angadias confessed that amount has been paid to the appellants. 

(iii) The appellants are not covered under Rule 26(1) of the Rules as the 

appellants have not dealt with the excisable goods in any manner; that the sine qua 

non for a penalty under this rule is that the person has acquired possession of any 

excisable goods with the knowledge or belief that the goods are liable to confiscation 

under the Act or Rules or he has been in any way concerned in selling or purchasing 

or any other manner dealt with the excisable goods; that the appellants relied on 

decisions in the case of Godrej Boyce & Mfg. Co. reported as 2002 (148) ELT 161 (T) 

and Ram Nath Singh reported as 2003 (151) ELT 451 (Tn. — Del.) and contended 

that they are not liable for penalty of Rs. 1,04,674/- imposed under Rue 26(1) of the 

Rules. 

(iv) Without prejudice to the above, the appellants submitted that the penalty 

imposed on the power of attorney holder of the firm is Rs. 7,50,000/- for the alleged 

duty evasion of Rs. 74,85,077/- means 10% of the duty evaded and penalty imposed 

on each of the appellants is Rs. 1,04,674/- for alleçedly duty evasion of Rs. 

1,04,674/-means 10O°_of llged duty evaded; that this is travesty of justice and 

clear case of pre-det'rmined and prejudiced attitude of quasi-judicial authority 
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4. The personal hearing notices were issued to Appellant No. I & Appellant No. 2 

on 19.3.2019, 27.3.2019, 16,4,2019, 25.4.2019 and 21.5.2019, however, these two 

appellants did not appear for personal hearing on any of the given dates. Hence, I 

proceed to decide their appeals on the basis of the available records and grounds of 

appeal filed by them in Appeal Memoranda. 

5. Personal hearing was attended by Shri Madhav N. Vadodariya, Chartered 

Accountant on behalf of Appellant No. 3 & Appellant No. 4, who reiterated the 

grounds of appeals of both appeals and also submitted written submissions; stated 

that there are not sufficient evidences available against these two appellants and 

hence, penalty should be set aside. 

5.1 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 

3 & 4 in PH submissions has stated that the department is not sure whether 

Appellant No. 3 or Appellant No. 4 was involved in so called fraudulent transactions 

or both were involved; that ideally such aberrations or flaws should have been sorted 

out or at least for the sake of justice the adjudicating authority should have 

commented or discussed these matters which has not been done in the impugned 

order; that both these appellants have clearly mentioned and revealed their business 

activity and they do not undertake business jointly; that neither the SCN nor the 

impugned order controvert this fact and this fact is to be spelt out for imposition of 

penalty under Rule 26 of the Rules; that in absence of such findings, at least goods 

involving duty of Rs. 1,04,674/- were removed clandestinely, both these appellants 

cannot be penalized; that the investigation has not controverted the 

deposition/explanation given by the appellants with regard to entries in the diaries 

and in soft files of pen drive; that many entries were estimates/survey of the goods 

lying at various plots of ship breaking yard and for accounting practice; that the lower 

adjudicating authority has considered merely tallying some date in diaries with those 

in storage device as corroboration!; that how can matching some entries in records 

seized from the same person can be considered as corroboration?; that the lower 

adjudicating authority has failed to appreciate the submissions of the appellants 

without any reason recorded in the impugned order with regard to matching of entries 

in ship breaker's records; that the entries made in page lying in file marked as All, 

Diary No. A/5, A/6, A/7 & A/lU and print outs obtained by the Directorate of Forensic 

Science from pen drives recovered from the residence of the appellants is nothing 

but details of deal locally known as Sauda and some of the excisable goods may 

have been cleared by Appellant No. 1 under proper invoices and entries made by 

Appellant No. 3 & 4 on Sundays & Holidays for practice of account; that Appellant 

No. 3 & 4 are not liable for penalty under Rule 26(1) of the Rules since they were not 

involved in possession of the excisable goods removed clandestinely; that the 
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judgments relied upon by the lower adjudicating authority re not relevant because of 

facts of this case. . . . . 

6. find that Shri Bharat Sheth, Broker has not filed appeal against the impugned 

order. Appellant No. 1 to Appellant No. 4 have filed appeals beyond period of 60 

days but within further period of 30 days with request to condone the delay. Since 

these appeals have been filed within further period of 30 days as prescribed under 

the Act, I condone delay in filing these appeals and proceed to decide these appeals 

also on merits. 

Findinqs:  - 

7. I find that Appellant No. 1 has deposited 7.5% of demand confirmed vide 

Challan dated 12.4.2018 as stated by them in their Appeal Memorandum and 

Appellant No. 2 to Appellant No. 4 have deposited 7.5% of penalty imposed on each 

of them respectively as submitted by them, in their Appeal Memoranda and there is 

no contrary report received from the Bhavnagar Commissionerate, I find that 

compliance to Section 35F of the Act has been made by the appellants. 

8. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issue to be decided 

in the present appeals is whether the impugned order, in the facts and circumstances 

of this case, confirming demand and imposing penalty on the appellants is correct or 

otherwse. 

9. I find that the officers of DGCEI, Ahmedabad conducted coordinated searches 

at the places of brokers and transporters, from where various incriminating 

documents like daries, files, loose papers, computer, pen drive, etc. and lorry 

receipts, booking / trip registers etc., were recovered. Further, searches were also 

condLicted at the premises of ship breaking units and rolling mills. 

9.1 It has been submitted that the adjudicating authority while passing the 

impugned order has completely ignored the submissions made by the appellants, 

however, I find that the adjudicating authority has stated detailed defense 

submissions of the appellants at various sub-para(s) of the impugned order and also 

given his findings. 

9.2 It is on record that before recording the statement of Appellant No.2 (Power of 

Attorney Holder of Appellant No.1), all evidences in form of documents recovered 

from the premises of Appellant No.1, 3 & 4, Shri Bharat Sheth, Broker and 

transporters during investigation, were placed before him; that he had seen 

Panchnamas drawn at the premises of AppeUarits No 1 3 & 4 Shri Bharat Sheth 

Broker and at the premises of various transpirters and the statements given by 
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Appellant No. 3 & 4, Shri Bharat Sheth, Broker, Shri Manish Patel, Accountant of Shri 

Bharat Sheth, Shri-Shrenik Sheth, Son of Shri Bharat Sheth and various transporters 

and various other brokers; that he had been given full opportunity to go through the 

same before giving testimony about the truthfulness and correctness thereof. Thus, 

Appellant No.2 & Power of Attorney Holder of Appellant No. 1 was given sufficient 

opportunity to examine documentary evidences duly corroborated by oral evidences 

collected from the premises of Appellant No. 3 & 4, Shri Bharat Sheth, Broker and 

transporters and also shown annexures prepared on the basis of investigation 

conducted in respect of records seized from Appellant No.1, 3, 4, Shri Bharat Sheth, 

Broker and transporters showing the details of the transactions carried out through 

Appellant No. 3 & 4, Shri Bharat Sheth, Broker and other brokers, by Appellant No.1. 

I find that from the documentary evidences viz, seized diary of Appellant No. 3 & 4 

and Shri Bharat Sheth, Broker and statements of the transporters, brokers angadia, it 

is proved that Appellant No.1 had removed the goods with the help of Appellant No. 3 

& 4 and Shri Bharat Sheth, Broker, clandestinely and also fraudulently passed on 

Cenvat credit by issuing Central Excise invoices without actual supply of excisable 

goods. These transactions also tallied with the records of Appellant No. 3 & Appellant 

No. 4 and Shri Bharat Sheth, Broker, which are corroborated with the record of 

invoices issued by Appellant No. 1, transporters and angadia, who have also 

admitted transfers of cash amount as well as excisable goods. These are substantial 

evidences, in the form of documentary and oral evidences, on record resumed from 

the firm and persons indulged in transaction with Appellant No.1. I find that the 

investigation has corroborated various evidences and established evasion of Central 

Excise duty and fraudulent passing of Cenvat Credit by Appellant No.1. Therefore, it 

is proved beyond doubt that Appellant No.1 had evaded duty of Central Excise of Rs. 

19,23,128/- as detailed in Annexure (AG.) BS-2.1, Annexure (A.G.) BS — 2.3, 

Annexure (A.G.) TR —4.1 and Annexure (A.G.) VK-1 and also frauduietitly passed on 

cenvat credit of Rs. 15,55,109!- without physical supply of goods as detailed in 

Annexure (A.G.) BS -2.2 and Annexure (A.G.) TR-5. The records also show that 

Appellant No. 3 & 4, whose statements were seen by Appellant No. 2 before giving 

his own statements, never filed any retraction of statements at any point of time. 

Therefore, all these evidences substantiate the charges, against the appellants and 

are valid, admissible and legal evidences in the eyes of law. 

9.3 I find that the investigation undertaken by DGCEI proved the authenticity of 

records seized from various transporters, Appellant No. 3 & Appellant No. 4 and Shri 

Bharat Sheth, Broker, duly corroborated the same with records seized from other 

premises. Regarding demand of duty based on booking register of the transporters, it 

has been contended by the appellant that department has not adduced evidence with 

regard to quantity of goods and buyer of the goods, despite the fact that out of 166 
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entries found in the booking register of the transporters, except for 37 entries, 

Appellant No. 1 had issued invoices. Thus, authenticity of the booking register is 

beyond doubt. During investigation, statements of Appellant No. 2, who is Power of 

Attorney Holder of Appellant No. 1 were recorded in which he failed to produce copy 

of central excise invoices in respect of clearances mentioned therein and admitted to 

have cleared goods without issue of invoices. I find that the registers maintained by 

the GMB, at the gate of ship braking yard, provided corroborative evidence to 

establish that the truck number mentioned in the booking register of the transporter 

actually entered the premises of ship breaking yard on the given date and time. The 

appellants have not challenged the fact that only after finalization of deal, the trucks 

are engaged, in order to save money pertaining to cancellation of booking of truck. 

Therefore, there is no doubt that both the registers, viz, booking registers of the 

transporters as well as the registers maintained by GMB are authentic and genuine. 

Regarding buyers of such goods, it is seen that the booking register does not show 

names of the buyers. It shows only destination for which the trucks were hired. It is 

settled law that in cases of clandestine removal, department is not required to prove 

the case with mathematical precision as held by the Apex Court in the case of D. 

Bhoormull - 1983 (13) ELT 1546 (SC,), wherein it was held that - 

31. The other cardinal principle having an important bearing on the incidence of 

burden of proof is that sufficiency and weight of the evidence is to be 

considered to use the words of Lord Mansfield in B/a tch v. Archar (1774) 1 

Cowp. 63 at p. 65 "According to the Proof which It was in the power of one side 

to prove and in the power of the other to have contradicted". Since it is 

exceedingly difficult, if not absolutely fin possible for the prosecution to prove 

facts which are especialty within the knowledge of the opponent or the accused, 

it is not obliged to prove them as part of its primary burden 

(Emphasis supplied) 

9.4 I find that the department has adduced sufficient evidences to establish that 

Appellant No. 1 was engaged in clandestine removals of the goods and therefore, the 

case laws cited by them are of no help to them, as the facts of the present case 

clearly show evidences that Appellant No. 1 was engaged in evasion of duty by way 

of clandestine removals of the excisable goods without payment of Central Excise 

duty and without issue of invoices. 

9.5. Regarding demand of duty on the basis of diaries recovered from brokers i.e. 

Appellant No. 3 & 4, it has been contended by the appellants that the demand made 

on the basis of third party documents is not sustainable, however, I find that in the 

diaries maintained by the brokers licit as well as lthctt transactions of the appellants 

were recorded It is found that in case of many entries in the diary invoices have 

actually been issued by Appellant No 1 Thus the aithenticity of the diaries and 
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other records recovered from the brokers is established. Further, the brokers have 

admitted to have received the goods from appellant without Central Excise invoices 

and sold the goods without Central Excise invoices. Thus, the case is based not only 

on third party documents but duly corroborated by other evidences. Appellant No. 2 

and Power of Attorney Holder of Appellant No. 1 has not furnished any satisfactory 

explanation in respect of details available in the seized diaries showing premises of 

Appellant No. 1 from where goods were loaded and could not produce corresponding 

central excise invoices in this regard. The statements have never be'n retracted by 

Appellant No. 2 and hence, have sufficient evidentiary value. The combined effect of 

all such evidences is that the evasion has indeed taken place and Appellant No. 1 to 

Appellant No. 4 and Shri Bharat Sheth, Broker have indulged themselves in such 

Central Excise duty evasion. Hence, in this case third party evidences backed by 

confessional statements are admissible. It is on record that all transactions were 

recorded in ciphered and coded manner, and the case was made out after 

deciphering and decoding the same, even though Shri Vinod Amarshibhai Patel and 

Shri Kishor Amarshibhai Patel did not cooperate during investigation. The 

transactions recorded in diaries and storage devices seized from Shri Vinod 

Amarshibhai Patel and Shri Kishor Amarshibhai Patel were further corroborated with 

relevant records. These are vital and crucial evidences as per the Indian Evidence 

Act, 1872 and are sufficient to prove evasion of duty by Appellant No. 1 to Appellant 

No. 4. 

9.6 Regarding allegation of undervaluation, it has been contended that the rates 

quoted by M/s. Major and Minor as well as other agencies/persons are not actual 

rates prevailing during that period. I find that ship breakers and brokers subscribed to 

publications issued by them and other research agencies in order to ascertain 

prevailing market prices so as to enable them to transact the goods. Inquiry 

conducted by DGCEI with various marketing research agencies revealed that day to 

day price of 12mm size of plate is almost equivalent to average price of all size of 

rolling plate within the range of 8 mm to 25 mm. The price adopted by DGCEI is 

relied upon by most of the ship breaking units of Alang and the goods emerging out 

of breaking up of ship are sold at those prices. I find that in order to be just and fair, 

the investigation has allowed variation upto 2% in the price published by M/s. Major 

and Minor. In cases, where appellants have indulged in clandestine clearances as 

well as undervaluation of the goods produced by them, no one can establish one-to-

one correlation of goods sold and payments received in cash or through angadia. In 

my view, it is sufficiently proved from the entries in the dairies recovered from brokers 

that cash transactions took place between various rolling mills/furnace units and 

Appellant No. 1 through brokers (Appellant No. 3 & 4 and Shri Bharat Sheth). 

Therefore, I find that the rejection of transaction value and replacement of the same 

Page 12 of 21 



Appeal No: V2/77,89,90 & 94/BVR/2018-19 

13 

by the price prevailing is correct in view of Valuation Rules read with Section 4 of the 

Central Excise Act, 1944. 

10. The following case-laws are relevant to decide the correctness of the 

impugned order, which are discussed as under: - 

(a) The statements of the accused, if not retracted, the same is legal and valid in 

the eyes of law. And the same can he considered as corroborative evidence and no 

further evidence is required. The above has been held in the cases of (i) Naresh J. 

Sukhwani [1996 (83) ELT 258 (SC) (ii) Rakesh Kurnar Garg [2016 (331) ELT 321 

HC-Delhi] 

(b) That the admission or confession is a substantial piece of evidence, which can 

be used against the maker of it as has been held in the cases of (i) Alex Industries 

[2008 (230) 073 ELT (Tn. Mumbai)] (ii) M/s. Divine Solutions [2006 (206) ELT (Tn. 

Chennai)] (iii) M/s. Karori Engg. Works [2004 (168) ELI 373 (Tn. Delhi)] 

(C) Statement of director and authorized persons of assessee admitting clearance 

of goods without payment of Central Excise duty and without issuing Central Excise 

invoices inculpatory and specific and never retracted later on is admissible as 

admissible as held in the case of Hi-Tech Abrasives Ltd. reported as 2017 (346) ELT 

606 (Tn. -Del.) 

"14. On careful consideration of the facts and circumstances as 

outlined above, I find that the staten7ent of Director is the basis for the 

demand. The statement is inculpatory and is specific. The Director 

clearly admitted that the documents/private records recovered by the 

officers contained details of procurement of raw materials as well as 

clearance of finished goods with and without payment of duty. This fact 

is further strengthened by the obseivation that many entries in the 

private documents are covered by the invoices issued by the assessee 

on which duty stands paid. The Director has clearly admitted the truth 

of the charts as well as clandestine clearance of goods covered by the 

entries in the private notebooks which are not covered by the in voices. 

Such statement is admissible as evidence as has been held by the 

Apex Court in the case of Systems & Components Pvt. Ltd. (supra). 

The activities of clandestine nature is required to be proved by 

sufficient positive evidence. Howevem the facts presented in each 

individual case are required to be scrutinized and examined 

independently. The department in this case has relied upon the 

confessional statement of the Diredtoi which is' also supported by the 

mentioned entnes in the pnvate records There rs no averment that the 
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statement has been taken under duress The assessee also does not 

appear to have asked for cross-examthation during the process of 

adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) 

has erred in taking the view that there is not enough evidence of 

clandestThe removal of goods. Even though the statement of Shri 

Sanjay Kejriwal, who is said to be the author of the private records 

recovered has not been recorded, it stands admitted by Shri Tekriwal, 

Director about the truth of the contents of the private notebooks. 

Consequently, I find no reason to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on 

record only as a result of investigation undertaken by the department. 

The evidences unearthed by the department are not statutory 

documents and would have gone undetected but for the investigation. 

Therefore, this is a clear case of suppression of facts from the 

department and certainly the extended period of limitation is in vocable 

in this case and hence the demand cannot he held to be time-barred." 

(Emphasis supplied) 

(d) The penalty on director of company is Imposable, when he is directly involved 

in the evasion of Central Excise duty has been held in the case of P.S. Singhvi 

reported as [2011 (271) ELT 16 (Guj)] 

(e) It is settled legal position that once a case of clandestine removal of excisable 

goods is established as has been done in the instant current case, it is not necessary 

to prove the same with mathematical precision as held by the Hon'ble supreme Court 

in the cases of (i) Shah Guman Mal reported as [1983 (13) ELT 1546 (SC)] and (ii) 

Aafloat Textiles (India) Pvt. Ltd. reported as 2009 (235) ELT 587 (SC). 

10.1 I also rely on the decision in the case of Haryana Steel & Alloys Ltd. reported 

as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that notebooks (diaries) 

seized from the possession of appellant's employee at the time of search showing 

entries for accounted as well as unaccounted goods which have been explained in 

detail and disclosed by GM of the factory tally with invoices/gate passed is 

trustworthy; that statement of employee containing detailed knowledge to be 

considered as reliable. I also rely on the decision in the case of Ramchandra Rexins 

Pvt. Ltd. reported as 2014 (302) ELI A61 (S.C.) wherein similar view has been 

adopted by the Hon'ble Apex Court. 

10.2 I am of the view that admitted facts need not be proved as has been held by 

CESTAT in the cases of Alex Industries reported as 2008 (230) ELI 0073 (Tn- 
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Mumbai), MIs. Divine Solutions reported as 2006 (206) E.L.T. 1005 (Tn. (Chennai) 

that Confessional statements would hold the field and there is no need to search for 

evidence. Hon'ble CESTAT in the case of M/s. Karori Engg. Works reported as 2004 

(166) E.L.T. 373 (Tn. Del.) has also held that Admission/Confession is a substantial 

piece of evidence, which can be used against the maker. Therefore, Appellant's 

reliance on various case laws relating to corroborative evidences and establishing 

clandestine removal cannot be made applicable in light of the positive evidences 

available in the case as discussed in the findings of the impugned order. 

10.3 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) 

ELT 453 (Tn-Del) has held that when preponderance of probability was against the 

Appellant, pleading of no statements recorded from buyers, no excess electricity 

consumption found, no raw material purchase found unaccounted and no input-

output ratio prescribed by law is of no use. The relevant portion of the decision is 

reproduced below: - 

"10. 1 Recovery of the loose sheets and pencil written ledger from the 

premises of the Appellant in the course of search proved the entries therein as 

representative of the clandestinely removed goods which were well within the 

knowledge of the Appellant. Active involvement of Appellant in that regard 

came to record since those materials were in the custody of the Appellant. It is 

common sense that the materials having utility to the possessor thereof are 

only possessed by him. He proves ownership thereof and is answerable to the 

contents therein. Entries on such incriminating materials demonstrated 

clandestine clearance of 562.130 MT of Sponge Iron and 887.560 MT of such 

goods respectively well explained by Appellant. That also proved clandestine 

removal of 81.010 MT of Dolochar by the Appellant. Such removals were 

further proved from the records seized from the transporters MIs. Purwanchal 

Road Carriers and MIs. Giilraj Roadlines. The materials recovered from 

transporters brought out the evidence of clandestine removal of 69.180 MT of 

Sponge Iron and 55.855 MT of such goods respectively. Those clearances 

were not substantiated by Excise invoices. When certain entries in the pencil 

handwritten ledger matched with the Central Excise invoices and other entries 

did not match, the unmatched en tiles, became testimony of clandestine 

removals not supported by invoices. Accordingly, such clearances became 

subject-matter of allegation in respect of removal of 88 7.560 MT of Sponge 

Iron without payment of Excise duty. Similarly, the loose sheets when 

evaluated, that proved removal of excisable goods without payment of duty to 

the extent of aforesaid quantity of goods. 

10.2 The statement recorded from shift supervisors being self-speakinq 

cannot be brushed aside because they were the persons within whose  

knowledqe qoods were manufactured and cleared. Their evidence was 

believable, cogent and credible for the reason that they vividly described 

methodology of production.  

10.3 Added to the above, the director admitted clandestine removal of the  

goods not supported by Excise invoice.s. That resulted in loss of revenue. Lig 
therefore, admitted to make payinetit bf the. duty evaded without controverting 

the Revenue implication of the entnes in penci' handwntten ledger and chits 

recoveied from possession of Appeltalit dunhg search Entire pleading of the 

Appellant therefore failed to sustain when mWa fide of the Appellant came to 

record Clandestine removal was wpll within the knowledge of the shift 

supervisors accountant Director transpodets and commission agent Each 
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other's evidence corroborated all of them and established unaccounted goods 

cleared without payment of duty. The most lively evidence of Kallash Agarwal 

brought the Appellant-company to the root of allegation. All of them 

established inextricable link of evasion. Shri Agatwal by his evidence attached 

all the persons involved in the chain of clandestine clearance without their 
detachment. 

10.4 Preponderance of probability was against the Appellant. Pleading of no  

statement recorded from buyer,  no excess electricity consump Jon found, no  
raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use to it. Revenue discharged its onus of proof bringing out the  
allegation in the show cause notice succinctly. But, the Appellant miserably 

failed to discharge its burden of proof. It did not come out with clean hands. 

10.5 It is not only one evidence, but multiple echoed evidence demonstrated 

oblique motive of the Appellant and proved its mala fide. Therefore, Appellant 

falls on all counts. Revenue's investigating was successful and its suffering 

was established. 

(Emphasis supplied) 

10.4 I also find that the Hon'ble CESTAT in the case of M/s. Praveen KLlmar & Co 

reported as 2015(328) ELT 220 (Tn-Del) has held as under: - 

'23. Voluntary confessional statement which is retracted after two years 

without any basis, has no legs to stand No new facts have come on 

record to justify retraction short levy was paid consequent upon 

confession not once but twice. Further confessional statement rendered 

by Shri Praveen Kumar was also satisfied by Shri Rajender Kumar 

authorised signatory. Contentions that resumed records were only 

referring tO pouches and lime tubes and not to filled pouches of tobacco 

is clearly afterthought as pointing out to the fact that seized record are 

having reference to the pouches, etc. has no force as those facts were on 

record and were not challenged and actually admitted. Also duties on 

evaded tobacco were paid in two instalment (2nd instalment being after a 

gap of four months). Once evasion is accepted and documents are 

confronted manifesting fraudulent intentions to defraud, there is no force 

in learned Member (Judicial)'s contetition that there were no 

investigations relating to procurement of raw materials and manufacture 

of huge quantity of final goods and transportation of goods. I feel once an 

evasion is clearly admitted and t/iese activities are undertaken in the 

darkness of night, no evader shall leave proof of these activities. Once 

fraudulent intent to evade is manifested and later confessed, proving 

such evasion by other activities which are not recorded, will be giving a 

bonus to the evader. As per Supreme Court's judgment in D. Bhoormull - 

1983 (13) E.L.T. 1546 (S.C.) case, Department is not required to prove 

its case with mathematical pi-ecision, but what is required is the 

establishment of such a degree of probability that a prudent man may on 

its basis believe in the existence of facts in the issue." 

(Emphasis supplied) 

10.5 I find that no statements have been retracted by any person and facts 

recorded in Panchnamas and contents of seized items have been accepted by 

Appellant No. 2 to Appellant No. 4 and Shri Bharat Sheth, Broker in their statements. 

It is not a case that a single statement has been recorded and relied upon but various 

statements of Appellant No. 2 to Appellant No. 4, Shri Bharat Sheth, Broker, Shri 

Manis!j.RaLAcountant of Shri Bharat Sheth and Shri Shrenik Sheth, Son of Shri 
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Bharat Sheth. establishing clandestine removal of final products by Appellant No. 1. 

n the circumstances, I am of the considered view that the statements recorded at 

different time and of different persons are not recorded under duress or threat. Facts 

of the statements have been independently corroborated by the facts and contents of 

Panchnamas recorded at the time of search. Therefore, I am of the well-considered 

view that denial of cross examination by adjudicating authority does not violate 

principles of natural justice in the given facts of this case. My views are supported by 

he Hon'ble Bombay High Court's judgment in the case of M/s.Sharad Ramdas 

Sangie reported as 2017 (347) ELT 413 (Born) wherein it has been held that where 

iirectors have themselves admitted the guilt and statements have not been retracted, 

there is no question of cross examination and denial of same does not to give rise to 

any substantial question of law. Relevant portion of the judgment is reproduced 

below: - 

"3. The Tribunal recorded following reason: - 

"5.1 As regards the denial of cross-examination of Shri Thoive 
and Shri Ashok Kumar Yadav and whether the said denial has 

caused any prejudice to the Appellants, it is seen from the records 

that the entries made in the private records were corroborated by 

Shri Ramdas Shivram Sangle, Director of the Appellant firm and 
Shri Sharad Ramdas San gle, Proprietor of MIs. Ambica Scrap 

Merchant through whom the clandestinely removed goods, were 
sold wherein they had admitted that the entries recorded are true 

and correct and pertain to the unaccounted production, purchase 

of raw materials without accounting and sale of the finished goods 

in cash without payment of duty. Further from the records it is 
seen that about sixteen buyers [referred to in para 11.13 of the 

impugned order], who purchased the finished goods from the 

Appellants without payment of duty have also confirmed that they 
had received these goods without the cover of proper excise 
documentation and without payment of duty. Similarly, two scraps 
suppliers, Mr. Yunus Ahmed Shaikh and Mr. Shaikh Mushtaq 
Gulab have also admitted that they have supplied the MS scrap 

which is the raw materials for the manufacture of these goods 
without the cover of documents and they have received 
consideration for sale of such scrap in cash. Considering these 

evidences available in record, we hold that the denial of cross-
examination of the authors of the private records has not caused 

any prejudice to the Appellants. In fact none of the statements 
recorded have been retracted or disputed. In such a scenario, 
when the fact is not disputed, cross-examination of the party is not 

necessary. The Hon'ble Apex Court in the case of Kanungo 
Company - 1983 (13) E.L.T. 1486_(S.C.) and the Hon'ble High 

Court of Andhra Pradesh in the case of Shalini Steels Pvt. Ltd. 
[supra] have held that there is no absolute right for cross 

examination and: if sufficient corroborative evidences exist, cross-

examination of the deponent of the statement is not necessary. In 
view of the above we hold that the denial of cross-examination of 
Shri Tho,ve and Shri Ashok Kumar Yadav who maintained the 
private records has not caused any prejudice to the Appellants." 

From the above conclusions, we are also of the view that this was not a 
case which required cross-examination. The Directors themselves 
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admitted the guilt. So, almost all allegations stood proved. As said above, 
the statements recorded were nt retracted or disputed. Learned counsel 

for the Appellants reiterated that he can succeed in showing that these 

appeals should be admitted for deciding following question, which 
according to him, is substantial question of law:- 

"Whether denial of cross-examination of witnesses caused any prejudice 
to the Appellant?" 

We are not inclined to accept this submission at all. In these appeals, 
there was no question of cross-examination, and therefore, denial of the 

same would not give rise to any substantial question of law. We perused 

the judgment of the Tribunal and find the same is quite pertinent. It is not 
necessary to interfere in it." 

(Emphasis supplied) 

10.6. In view of above, I find that Appellant No. 1 has evaded payment of Central 

Excise duty by way of clandestine removal of goods as well as by undervaluation of 

the goods, hence, I hold that the order of adjudicating authority is correct, legal and 

proper. 

11. I find that Appellant No.1 has, intentionally adopted unlawful means to evade 

payment of central excise duty. The evasive mind and mens-rea of Appellant No.1 s 

clearly established. Therefore, I hold that the removal of excisable goods in this case 

was of clandestine nature, illicit removal with intent to evade payment of excise duty 

and hence, Appellant No.1 is liable for penalty equal to the duty under Rule 25 of the 

Rules read with Section 11AC of the Act. In view of above, I hold that Appellant No.1 

is liable to pay Central Excise duty of Rs. 74,85,077/- under Section 1 1A of the Act. It 

is natural consequence that the confirmed duty is required to be paid along with 

Interest at applicable rate under Section 1 1AA of the Act. 

11.1. Appellant No. 2 has contended that no direct evidences involving him in 

alleged clandestine clearance of goods are available, no penalty on Appellant No. 2 

is imposable under Rule 26(1) of the Rules. I do not find any force in the argument of 

Appellant No. 2 since in the present case, there are cogent evidences that Appellant 

No. 2 had played an important role in evasion of central excise duty of Rs. 

74,85,077/- and fraudulent passing on cenvat credit of Rs. 15,55,109/- without 

physical supply of goods. It is seen that penalty under this rule is imposable on the 

person who has dealt with such excisable goods, which he knew that the same ar 

liable to confiscation and therefore, the impugned order imposing penalty of Rs 

7,50,000/- under Rule 26(1) of the Rules and penalty of Rs. 15,55,109/- under Rule 

26(2) of the Rules are legal and proper. My view is also supported by the order of 

CESTAT in the case of Radhika Prints Pvt Ltd. reported as [2013 (294) E.L.T. 159 

(Tn. - Ahmd.)] wherein it has been held that- 

"The show cause notice makes it clear that the goods were offending in 
nature and therefore liable to confiscation and adjudicating authority has 
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recorded a finding that goods are offending in nature. There is only a 

technical omission in the sense that he has not specifically mentioned 

that these goods are liable to confiscation. In view of the specific 

allegation in the show cause notice which indicates the nature of offence 

as far as goods are concerned and the consequence of such offence, the 

findings recorded by the original adjudicating authority is sufficient to 

show that the goods were liable to confiscation and therefore, imposition 
of penalty is justified.". 

(Emphasis supplied) 

11 .2. Shri Vinod Amarshibha, Patel and Shri Kishor Amarshibhai Patel, brokers 

(Appellant No. 3 & 4) have contended that they have not dealt with the goods in the 

manner prescribed under Rule 26 of the Central Excise Rules, 2O2 and therefore 

they are not liable to penalty. I find that the diary maintained by Shri Vinod 

Amarshibhai Patel in coded language contained details of licit as well as illicit 

clearances by Appellant No. 1. When asked about the entries in the diaries, he gave 

evasive replies like, the accounts were Imaginary, he was practicing accounts on 

Sundays, etc. He never co-operated with the investigation, however DGCEI officers 

got the coded data decoded and the whole chapter of clandestine removal got 

revealed. The decoded data matched with the data maintained in the electronic form 

and in case of some transactions, Appellant No. 1 had issued Central Excise invoices 

whereas for many transactions, no Central Excise invoices were issued and no 

Central Excise duty was paid. This authenticates the data maintained by Shri Vinod 

Amarshibhai Patel. His brother, Shri Kishor Arnarshibhai Patel was handling business 

of registered dealers and was involved in facilitating clandestine removal through his 

dealer firm. The records also showed cash transactions for various buyers and 

sellers through angadias. 

11.3. Appellant No. 3 & 4 in their submissions argued that they have not been 

indulging into clandestine activities but accounts found in Pen Drive/ Computer were 

written for learning accounting/software etc. I find that they were not only indulging 

themselves in handling goods cleared clandestinely but were also indulged in 

abetting Appellant No. 1 in clandestine removal of the excisable goods. As far as 

data recovered from Pen Drive/Computer is concerned, this argument of learning 

accounting/sottwre is nothing but an attempt to get out of duty liability. It is a 

common practice that any software is to be installed either in computer desktop or 

laptop and not in Pen-drive. To do something special with intent to defy law in such a 

way that no one can know/detect at later stage about the data, it is a practice to 

create records in Pen Drive to avoid detection from the computers. The co-relation of 

data resumed by DGCEI with the tadville in Pen Drive is neither a miracle nor 

a co-incidence. 

11 .4. Appellant No. 3 & 4 also argu?d thfthey had given explanations for the 

documents to the investigating officers during search itself It is on record, that 
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Appellant No. 3 & 4 had not co-operated with the investigation and had given evasive 

replies all along. Therefore, their role is very much covered under Rule 26 of the 

Rules and penalties of Rs. 1,04,674/- for abating Appellant No. 1 in clandestine 

clearance of the excisable goods on each of Appellants by the adjudicating authority 

under Rule 26(1) of the Rules is proper and there is no need to interfere with the 

same. 

11 .5. I find that the facts of the case are distinguishable from the judgments relied 

upon by these two appellants inasmuch as the documents resumed, analysis thereof 

and data storage devices have been corroborated by the statements of Appellant No. 

2, statements of Appellant No. 3 & 4, statements of transporters and records 

obtained from GMB authorities and the statements have never been retracted. The 

persons involved in this case have closely monitored, arranged and managed all 

affairs of clandestine clearances made by Appellant No. 1 and hence, penalty 

imposed on Appellant No. 3 & 4 is justified in view of case-laws discussed from Para 

8 to Para 8.5. 

12. In view of above, I uphold the impugned order and reject appeals filed by 

Appellant No. 1 to Appellant No. 4. 

3cchd3-ftclkj T3-l4lc bl TTT 3lc1d d 1Zff ldl 

12.1 The appeals filed by the Appellants stand disposed off in above terms. 

By R.P.A.D.  

To, 

1. M/s. A.G. Enterprise, 

Plot No. 161, Sosiya Ship Breaking Yard, 

Sosiya, Tal. Talaja, 

District - Bhavnagar 

2. Shri Jayant Nanalal Vanani (Patel), 

Power of Attorney Holder of M/s. A.G. Enterprise, 

Plot No. 161, Sosiya Ship Breaking Yard, 

Sosiya, Tal. Talaja, 

District - Bhavnagar 

3. Shri Kishor Amarshibhai Patel, 

Proprietor of M/s. Shree Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghawadi Road, 

Bhavnagar 
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4, Shri Vinod Amarshibhai Pate!, 

Plot No. 102, 

Iscon Mega City, 

Opp. Victoria Park, 

Bhavnagar.- 364002. 

(1) TTP1 d-1 3lld, iakl T , 3Jkll 31ell c4-'! lactl 

çl 

(2) }IT, t3 ll  dl 

(3) drd 3-1TlWT, aRl cI 

(4) lch HU-Il, c1 3ch cI   I 

(6) bl,c' . V2189/BVR/2018-191 -blçc{ T. V2/901BVR12018-19/ Ylc1 . 

V2/94/BVR/201 8-19 ,- 
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