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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

3P-i 311 /tTF /ilt/tiiict 3fl 1l'f./ L0I't 

io  /s11 i/i1Tttt1TTrgRl '.[FCi '5lIl c131lt19Jftf[:/ 

Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jarnnagar/Gandhidham: 

.i tili11 FT '-1 U-I I 1ltf /Name & Address of the Appellants & Respondent :- 

1. M/s Shiv Corporation, Plot No. 111, Sosiya Ship Breaking Yard,Office- S/9, Surya Darshan 

Corn plex,Rubber Factory Circle,Bhavnagar. 

2. Shri. Haresh Parmar (Authorised person M/s Shiv Corporation, Plot No. Ill, Sosiya Ship Breaking 

Yard,Office- S/9, Surya Darshan Cornplex,Rubber Factory Circle,Bhavnagar. 

3. Shri. Kishorbhai Amarshibhai Patel (prop. Of M/s Shree Krishna Enterprises), SSM & Co., Chartered 

Accountant,304, Shoppers Point,Parirnal Chowk, Waghwadi Road,Bhavnagar-36400 1. 

4. Shri. Vinodbhai Arnarshibhai Patel, Plot No.102,Escon Mega City, Opposite Victoria Park, Bhavnagar-

364002. 

T31Sf5t(3l'Th4)t o0)t1 11'- llcl ci.l'l It3'F 1t iJlJTtt14'Ji 4TTPTtT SP1t 0i0 071 04dI I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

41'i fl07 ,17t0 ciI n'4 071 /l'41'M SuflOThi w1T0Tf l71Ti1 '41 31fi'1,Sf)71 'cIi0 31Rlfiirrr,1944t OTIT 35B a4n4o p 

ait11o, 1994tui B6SicOId fcl  I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

i 41l i I / 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

'i9ft'2  1(a) ocii't I1Tf ar'ftsl't s arsior F'T staft apft/ sfrcrr c"tiZt c'II4 t507 t5[ c4-rr'11 SIT)41O 171rfrr()t 
t-f -p-  s 7171r,,loft oi, ooi41 srr air2 1017- o ott 'sii'-fl 71rfrr 1/ 
To the West reg(onal bench of ustoms, Excise & Service Tax Appellate Tribunal (CES4-I'AT) at, 2nd  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

ai41410 s frwPTI afr1119s71 ,i )IJ71 c'4I0 t07(aT71)PoHiofl, 2001, 1171 6 HcIIII tr1ft71 (l-' "P-Il 

EA-3 T 0I 0TT os tt0T lI'ii 11Tlttt I  'tH 0H ti1I t51T5T, Sl$i 'c'1I4 n"4 4-ft 010 ,&.iIi 001 1/IT '-ilI0I 001 

011/ 5 '1I  111 311ft 0-I,5 c1I 0'Ii IT 50 01T10 o'iii ct'l' 114-TOT 50 '1i' 0I1 it'41f: 1,000/- 11'T, 5,000/- 11T 1T'-TOT 

'iio f1t4t aft oi [l-ii ?)7107   Tftla1R1 4'4 •/itd.. i1 o1-1i 11TfT I starflttt i'te 011 'T0171, 't' 4-ft ±0 t1I'0I 

11TfTJ 71T 114-FRIll af4-fi14Th4-r TfT 4-ft iii Tll f I 4-PT4-r 3TI4-I (i sf1/I) Il'/ Tlftllll-971 1114-1500/- dI4-/ 071 ftttlftll l't 

"101 01'lI i0I 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

sfrffsfl71 TOTOTRI4-I4-I'II  t ootl 3T'ft01, 12101 srfltftPl,199441t 4-7TT1 86(1) 21t 3/111/IT 10I-i P100014), 1994, 21t 1114-PT 9(1) 21t IIcI )ftsrtftll 

'l01 S.T.-5F 11T1 TI//PIT Tf 4-ft arr 112101/1 737121 11171 1//o 31T 11 1114-lIT IrThI ft H4t 1, 1111411 TIRI 1114-13/ 10U 01/ (7393/11 o 

T1HiPIc1 'i4) 0Tftt) 311T971TF 4-PI[11071T l01 tiP1 071114-1, -'II 210I't' 4-ft 010 ,0I"l 4-11t11T'T 32111 04110I '101 7TI9T, 0,1' 5 11P110T710flt 

010,5 'ii o'i'. 111 50 -ii'.s oh', 001 314--rOT 50 c1i o'i". 11311110711 1/f 071111: 1,000/- 14-T11, 5,000/- o'i21 3T2-TOT 10,000/- .4-00 4-IIT f11trlfttr 

"101 //n'0 4-ft 913/ '10th 4-1111 01fttr /(,n'01 4-FT T0T11, 310/2101 31'3/4-4Th4-F TOTOTf/Pl4-T"f 4-ft 111011 4-P lltlil'I' P100I /P 'HO 3/121011/ aft '1iP1001 

01 110111/f k01I/21cl 114-17 3I'  Ii (2174-iT 'io-1I '9Tf)T/ I 117112/11 I' 4-FT l'TElT4-r, 4-ft .so Ill's! 3/ )ii 11T1V "l$i 1(7112/IT sftff4)71 

I 1314-PT 3112101 (i3/ s T)/Pf21' 31121 r-'To4-lsrr4-T 500/- oii  4-prftttlYfttl /P-'t "101 'i.oi 41oi 1/ 

nder sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

ed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one 

certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

Ity levied of Rs. S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

hs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 

1T) 4-I I H n) 41 HI  i.41 -ic- I ''1 5J,c'O"),O H 'Ii 't3I '1410 '-0101 04-l-i;i 11 I1fI75,1 -Iii,.-I2,111Tt10T,'i R-41 



(i) 

(C) 

(i) 

(v) 

fIrst stfllfIrnT,1994 fI tui 86 -tlTTr3Tt (2) IT  (2A( 4 s(aii P1f fI i4) iPflst, '9lis  1141qlfl, 1994, I fIbflT 9(2) T 

9(2A)4ilcl iñfiII5 S.T.-7 Ir5TH4t1t  ij'4' stTiTh(st)7tttcMl qp.,pi,, i 

iiRd isrIrirt rfIrzft ,io ('-H-i p-1t: siiIr ' {Iii i-fi nr".) SiT ilIqrf II 11il'b iTtZ(tlS 3I'T4T '-lIrt', Ir5fr1T 1'4i' ij.'t/ 

'1'14 '4) i4l / 
The apneal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST 7 as 
prescribed under Rule 9 (21 & 9(A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cominissionerauthonzmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file [he appeal before the Appellate Tnbunal. 

seK tt D*T4t afi'1l m-fllvr   si'li"ii ii) *1r 't arffi- st 19444k tfrrr 

35I ittrifsr, aft fI fftsftzt stfftfftzrir, 1994 fI PTT 83 t 51c141r[ ift clI  fITFf , r 3rf( a'Thflq TrfItur r 

stlfrsi ti't 1emI tTist/Il1 SiT STTTS 10 '.ifI1irtt( O%), iT Mll tTiPl1f IfIcI , itT t41i11i, "111 't'I'I iIIJtt9TfI1II1(c1 , itT 

'ipIcll'l I T"lI'., SRfIriTSiT9II 3td4I1I "1411 fltii'i 14i')I :1f tTSIfI1 ictTi 1" 

(i) 01(1 i1tStitd4Icitst 
(ii) lHi taftTlT 4I1d iTf 
(iii) fi'-te sin I ins41 fftIrr 65i rl4 T'T "h41 

- ittrIr it lIri sr 9TtT '.ilstlttT f9st (tT" 2) itfltfftitst 2014 i intrr fIrft arsififtir ufftsrrft i sr'rst 

T511stS5)fTirSIftstIiT11I4) nIl/ 
For an apPeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made auplicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
ii) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

rovided further that the provisions of this Section shall not apply to the stay auplication and appeals 
pendin$before any appellate authority prior to the commencement of tfle Finance (No.2) Act, 204. 

IT1t (U.l'I 41&.TUT 3irIririr: 

to Govrnment Qf India: 
rr SITSSI 'ii f.lIilUI1H-'l'tl RtifIiiosr -ii41'i t, t 'in srftfftzrir,1994  4ft inTr 35EE  sto rit. srfir 

itTist 11'tlt, iJ)tinr igksat fftst iI'1q, s'ta IIr'sin afraft st, aftitst fri 'itita, ti  irf fIrsaft-ii000i, aft 
,I1,1l 5jfifl / 
A revisiOd application lies to the Under Secretary to the Government of India Revision Application Unit, 
Ministry of Finance Department of Revenue 4th lloor Jeevan Deep Building, Prliament Street, New Delhi-
110001 under Section 35EE of the CEA 194t in respecf of the following case, governed by first proviso to sub-
section '(1) of Section-35B ibid: 

IIrth tai-i itiitTiTltir, "165 'ttii'ifItt -ll'l siTftlsftt sioi ir '4'tTT 4J. ll'1141'I it IIa  STIft14I  iTnT 4i"5I1 itT1 
it:5141,l, -rfI ii TiFR5Ti1sIU[ i9"tau1 5s)mi.j, ff'n'aia irrfIrft 

'4151.5 Tffr l-fll 'f't111'1 4114111 iri/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

'iincl It ft.5IiTTsraftfkztftritl,1 sffl41(JI f'rb't II'1 TriTftTiri'tit3e1pi     fIir)'4smiis'i IT, 
strihTTirirli flITft rrsrsrirrr Prita fI'ifI i / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

c'i "t, itra1ristf tl rwrsstIrisi, i'us itTiela afr-ji1i fftidstlIrirrssi i / 
In case om goods exported outside India export to 4'epal or Bhutan, withoutpayment of duty. 

'3c'II'i Si slc'lIS'l iTIT0TtSi fu aft ftt,& sin 

iTlTiti/ 
Ciedit of any duty allowed to be utilized towards payment of excise 
of this Act or the Rules made there under such order is passed by 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

4(ITI 3lT  st41t 5iSi9't'TI EA-8ft, i41 i'-'fta'l 
iurftsri r 3 in tl i i Tsr 41f ii4l 'trrfIr 'iit iiritstir 3)[Irsrir st'ftar i rrsrzrr ,iv hit  irja€t strfftni  rrrrr 
itit ,1c41l5 t -"t irftfftirsi, 1944hit51rmr 35-EE Si41i'l litET   tit115411 TET Sicf1 'ITTR-6 hittlici 9'ltl i,ii 41 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

 -  - "141) fl'lO ('141 T 1110 't'141 itT 51111 44{ IT0T 't'lil 200/- Sir iiiaia fIrST "ii itT sF 11'111 1dtTFSi '110 't'41'-1 41ST "1'4 
1000-/Sir iTrtriTrfIrzrr'illI 
The revision app)ication' shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andEs. 1000/- where the amount involved is more than Rupees One Lac. 

TiTt4j,r1 TSit541S 41If rST il1ftirIr)iII5'1tr'4t4Ia,Ia 
'1141 IT 'lSiSinmri1Tft'1Pi iliHis 'isifIi't'i SlTiTSiu1'.I1 itTSiiIT1fm'pl SirISiiulcit ,tlitlST ,'1Icu hi / In case 

if the order coyers variousnumbers of order- in Original, fee for each 0.1.0. should be paid m the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

'-'-t1411'141 t't arffiitst, 1975, Ir ariafci r it-u ip sirr 5it'Il itsitsr fI '.IPI 'ist I stiflst 6.50 Sit  
5FSi ftfhz 11 I I 41) 'ii stufittr / 
One copy of afplication or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Actl975, as amended. 

IfIRT itasllir  141 IC j5Si n Iii' is'tflst rirrirrfIrirTur ('tr4 fflt) Plsiiiirfl, 1982 it irfildr iit irnr ztirfftisr 41I1'1 itr 
11 [11Sf 4'('l i1 fllitilT 411 ifrr 'itt t41 I a 31141'111 PlaiT ii a I hi / 
Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) l'tules, 1982. 

i  ir'ftsfhr srrfitssrfI trr itfiirirrftsr a ft irirfiist sii', Pl9tr ifisi 'l'flaaH 'mr4thT'ft Ir fliu, irftoiiff litimftzr siz- www.cbec.gov.in  SiTSTI9'ta ; 1 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cbec.gov.in. 

ift i (ir'ftsr)IrhRI frii if' S'T(ir' 2),l99E4ir sibgj-irfsr 
t\tiq01SfT41I41a SI ififlT TnT S115T 

irf oiThs sr'-rirr a41I41I11itqii in 'i  if  'irftir Pt', 

duty on frnal products under the provisions 
the Commissioner (Appeals) on or after, the 



Appear No: VZ/105-106,152-153/BVR/2018-19 

:: ORDER-IN-APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "AppeRant No.1 to Appellant No.4", as detailed in 

Table below) against Order-in-Original No. BHV-EXCUS-000-JC-67-2017-18 dated 

30.3.2018 (hereinafter referred to as 'impugned order') passed by the Joint 

Commissioner, Central GST and Central Excise, Bhavnagar (hereinafter referred 

to as 'lower adjudicating authority') :- 

SI. 

No. 

Appeal No. AppeUants Name a Address of the 

Appellant 

1.  V2/105/BVR/2018-19 Appellant No.1 

M/s Shiv Corporation 

Plot No. 111, 

Sosiyo Shipbreaking Yard, 

Sosiyo, Dist Bhavnagar. 

2.  V2/106/BVR/2018-19 Appellant No.2 

Shri Haresh Parmar 

Authorised Person, 

M/s Shiv Corporation 

PlotNo. 111, 

Sosiyo Shipbreaking Yard, 

Sosiyo, Dist Bhavnagar. 

3.  V2/,Z/BVR/2018-19 Appellant No.3 

Shri Kishor Patel 

Proprietor of M/s Shree 

Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghavadi Road, 

Bh avnagar. 

4.  V2/WBVR/2018-19 

I  

Appellant No.4 

Shri Vinod Patel, 

Plot No. 102, 

Iscon Mega City, Opp. 

Victoria Park, Bhavnagar. 

2. The brief facts of the case are that Appellant No. I (holding Central 

Excise Registration No. AAKFS7618EXMOO1) was engaged to obtain goods by 

breaking ships imported for breaking purpose at their plot at the Ship Breaking 

Yard, Sosiyo. Intelligence gathered by the Directorate General of Central Excise 

Intelligence indicated that most of the Shipbreaking units of Alang/Sosiyo of 

Bhavnagar District were evading payment of Central Excise duty by resorting to 

clandestine removaL and under valuation of their finished goods viz. MS plates 

and scrap. Investigation carried out by the officers of DGCEI revealed that 

Appellant No. I evaded payment of Central Excise duty by resorting to 

clandestine removal of their finished goods, with active support of Appellants 

No. 3, 4 and Shri Bharat Sheth, all brokers. The investigation also revealed that 

Appellant No. 1 was indulged in under valuation of their goods and thereby 

evaded payment of Central Excise duty and Appellant No. 1 passed on fraudulent 

Cenvat credit without delivery of goods in collusion with Appellants No. 3, 4 and 

Page 3 of 17 



Appeal No: V2/105-106,152-153/BVR/2018-19 

Shri Bharat Sheth, all brokers. 

2.1 Show Cause Notice No. DGCEI/AZU/36-45/2013-14 dated 30.5.2013 was 

issued to Appellant No. 1 calling them to show cause as to why Central Excise 

duty of Rs. 1,06,01,392/- should not be demanded and recovered from them 

under proviso to Section 11A(1) of the Central Excise Act,1944 (hereinafter 

referred to as "Act") along with interest under Section 11AB of the Act and also 

proposing imposition of penalty under Section 1IAC of the Act read with Rule 25 

of the Central Excise Rules, 2002 (hereinafter referred to as 'Rules'). It also 

proposed imposition of penalty upon Appellants No. 2, 3 a 4 under Rule 26(1) 

and 26(2) of the Rules. 

2.2 The above said Show Cause Notice was adjudicated vide the impugned 

order which confirmed Central Excise duty of Rs. 1,06,01,392/- under proviso to 

Section 11A(1) along with interest under Section IlAB of the Act and imposed 

penalty of Rs. 1,06,01,392/- under Section 11AC of the Act on Appellant No.1 

and penalty of Rs. 10,00,000/- under Rule 26(1) and Rs. 10,36,827/- under Rule 

26(2)(i) of the Rules upon Appellant No. 2 and penalty of 1,80,334/- each under 

Rule 26(1) of the Rules and Rs. 51,746/- each under Rule 26(2)(i) of the Rules 

upon Appellants No. 3 and 4. 

3. Being aggrieved with the impugned order, Appellants No. 1 to 4 have 

preferred appeals on various grounds, inter alia, as below :-

Appellants No. 1 a 2 :- 

(i) The adjudicating authority erred in not granting cross examination of 

Appellants No. 3, 4, Shri Bharat Sheth, Transporters and Angadias from whose 

possession diaries/notebooks/registers were seized, which were used for framing 

charge of clandestine removal; that the impugned order has been passed 

without following the provisions contained in Section 9D of the Act and hence, 

the impugned order is liable to be set aside. 

(ii) The charge of clandestine removal has been framed on the basis of the 

entries found in the seized Private Records seized from the residential cum-

office premises of Shri Bharat Sheth, Broker under Panchnama dtd. 30.03.2010 

and records seized from the broker Shri Vinod Patel and Shri Kishor Patel. The 

Adjudicating Authority had erred in holding that these entries have been 

corroborated with the recorded statements of the Angadias and Transporters 

etc. But, these all evidences are third parties' evidences which are far away 

from the CentraL Excise records maintained by the Appellant. The quantity of 

the so catted goods has ben taken from the said seized diaries. But, the stated 

Page 4 of 17 



Appeat No: V2/105-106,152-153/BVR/2018-19 

quantity reported to have been cleared clandestinely has not been verified from 

the angle of Daily Production Register maintained by the Appellant. The third 

parties' evidence are not the relied upon evidences unless and until the same 

are not cross examined by the Appellant. 

(iii) The charge of clandestine removal is required to be established by the 

data of the production and the data of the raw material from which the final 

products have been manufactured. In the present case, the Adjudicating 

Authority has failed to establish the clandestine receipt of the raw material and 

clandestine manufacture of the said final products from the said clandestine 

receipt of the raw materials, there is also expenses incurred in utilizing the 

electricity consumption. But no such evidences have been placed on record to 

sustain the charge of clandestine removal. Thus, it is established that the 

impugned order was passed only on the basis of the assumption presumption 

basis. Therefore, the impugned order is Liable to be set aside. 

(iv) The Adjudicating Authority has erred in sustaining the allegation of 

fraudulently passed the Cenvat Credit totally to the tune of Rs. 10,36,827/- on 

the basis of said seized dairies seized from the said Bharat Sheth broker and Shri 

Vinod Patel. The Adjudicating Authority has wrongLy and without authority of 

law has confirmed duty of excise and penalty imposed is not proper and Legal. 

(v) The charge of undervaluation was framed on the basis of investigation 

made with M/s Steel Rates, M/s Major and Minor Exims Pvt Ltd and statements 

recorded of concerned persons. But, the rates of such Iron and Steel products by 

them are not the direct evidences to sustain the charge of under valuation; that 

they had declared the genuine transaction value in each and every consignment 

in accordance with the provisions of Section 4 of the Central Excise Act, 1944 

read with the rules framed there under. Not accepting the said transaction value 

is nothing but the violation of provisions of Section 4 of the Act. The 

Adjudicating Authority failed to establish that they had received extra sale 

proceeds than declared in the each and every transactions. No such investigation 

has been extended to the buyers' end to sustain that the price declared in every 

consignment was less than the rates declared in the invoices. 

(vi) The Appellant No. us not liable to penalty under Section 1 1AC of the Act; 

that the adjudicating authority has failed to disclose the grounds regarding what 

facts were suppressed by them; that such charges cannot be proved on the basis 

of third party evidences and hence penalty under Section 11AC of the Act is 

liable to be set aside. 

Page 5 of 17 



Appeal No: V2/105-106,152-153/BVR/2018-19 

Appellant No. 3  

(I) Appellant No. 3 has stated that the impugned order is non-speaking and 

non-reasoned one inasmuch as the lower adjudicating authority has not dealt 

with the pleas made by them in their written submission, as welt judgments 

referred by them were completely ignored; that the diaries recovered from their 

residence were not relating to clandestine clearance but were either estimates 

of scrap after inquiry with concern ship breakers or relating to business of his 

elder brother Shri Vinod Patel; ; that onus to prove clandestine removal of goods 

is on the Department, however the burden was not discharged. The Appellant 

was in no way concerned in physically dealing with excisable goods with the 

knowledge or belief that the goods are liable for confiscation and that the 

Appellant had not acted with mens reQ. Hence, the Appellant is not liable to 

penalty under Rule 26(1) of the Rules. 

(ii) The adjudicating authority has not discussed any evidence relevant for 

imposing penalty under Rule 26(2) of the Rules. There is no documentary 

evidences which suggest that they had fraudulently passed on Cenvat credit. 

There is no evidence on record regarding non-transport of goods cleared by the 

shipbreaker to the appellant's premises. 

Appellant No. 4 :- 

(i) Appellant No. 4 has stated that penalty under Rule 26(1) of the Rules is 

not imposable upon him; that the order was issued in violation of principles of 

natural justice inasmuch as adjudicating authority did not supply relied upon 

documents; that diary recovered during search carried out by the officers of 

DGCEI contained estimates written after making inquiry with concerned 

shipbreakers; that the Department has not produced any evidence of alleged 

illicit transactions; that onus to prove clandestine removal of goods is on the 

Department, however, this burden was not discharged by the Department. No 

corroborative evidences were produced by the Department; that they had not 

dealt with excisable goods in any manner as well as not acted with mens rea. 

(ii) The adjudicating authority has erred in imposing penalty under Rule 26(2) 

of the Rules. There is no documentary evidences which suggest that they had 

fraudulently passed on Cenvat credit. There is no evidence on record regarding 

non-transport of goods cleared by the shipbreaker to the appellant's premises; 

that the impugned order is bad in law and liable to be set aside. 

4. Personal Hearing in the matter was attended by S/Shri N.K. Maru and U.H. 

Qureshi, both Consultants on behalf of Appellants No. I a 2 and reiterated the 
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grounds of appeals and stated that the cases were not based on evidences but on 

assumptions and presumptions; that GMB Register is not document to establish 

clandestine cLearances; that the appeals may please be allowed. 

4.1 Shri Madhav Vadodariya, Chartered Accountant appeared on behalf of 

Appellants No. 3 a 4 and reiterated the grounds of appeaLs stated in Appeal 

Memorandum. 

Discussion & Findings:  

5. I find that Appellants No. 1 to 4 have deposited amount @7.5% of duty or 

penalty in dispute and hence, have complied with the provisions of Section 35F 

of the Act. I find that Appellants No. 3 & 4 have filed applications for 

condonation of delay in filing appeals stating that they had received the 

impugned order on 20.4.2018 but could file appeals on 17.7.2018. They 

requested to condone delay of 28 days in filing appeals on the grounds that their 

consultant was busy with work related to adjudicating proceedings of various 

authorities and in reply of notices issued by Income Tax Department. Considering 

that delay is within further period of 30 days as provided under proviso to 

Section 35(1) of the Act, I condone delay in filing of these appeals and take up 

these appeals also for decision on merits. 

5.1 I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeals detailed in appeal memoranda and written as well as oral 

submissions made by the Appellants. The issue to be decided is whether the 

impugned order, in the facts of this case, confirming demand on Appellant No. 1 

and imposing penalty on Appellants No. 1 to 4 is correct, legal and proper or 

not. 

6. I find that the Officers of the DGCEI carried out investigation and covered 

shipbreakers, including Appellant No.1, brokers including Appellants No. 3, 4 and 

Shri Bharat Sheth, market research agencies, transporters etc. to unearth 

alleged evasion of Central Excise duty by way of clandestine removal of goods. 

Searches carried out at the premises of various Transporters resulted in recovery 

of registers! documents showing details of transportation of goods from the 

premises of Appellant No. 1, viz, date, Truck No., Plot No., broker names etc. 

The transporters deposed in their statements that as and when ship breaker or 

broker contact them for trucks, they used to send trucks at the ship breaker's 

plot after making entry regarding plot no. where the truck was sent to and name 

of ship breaker/broker etc. The entries appearing in trip registers of the 
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transporters tallied with the invoices issued by Appellant No.1 and it was found 

that out of 323 entries appearing in trip registers, invoices were issued for 143 

entries, however, no invoices were issued by Appellant No. 1 in respect of 

remaining 180 entries. I find that investigation was extended at the check post 

maintained by Gujarat Maritime Board(GMB) which revealed that GMB 

maintained records of movement of vehicles at the Ship breaking yard and had 

details like, date, vehicle details, purpose, in 8 out time etc. The details 

recovered from Transporters with the records maintained by GMB revealed that 

most of the entries were found tallying, which suggest that trucks entered ship 

breaking yard and went to the premises of Appellant No. 1 for loading 

Plates/scrap. I also find that during search carried out at the residence/business 

premises of Appellants No. 3, 4 and Shri Bharat Sheth, brokers, incriminating 

documents were recovered showing purchase of Plates/scrap from Appellant 

No.1 on behalf of their clients for which no corresponding invoices were issued 

by Appellant No. 1. 

6.1 I find that substantial evidences are available on record in the form of 

documentary evidences recovered from the premises of the Transporters, 

brokers and office of the GMB as well as Statements of brokers and transporters. 

I find that many entries appearing in trip registers of Transporters and 

diaries/private records recovered from the premises of Appellants No. 3,4 and 

Shri Bharat Sheth were found tallying with the statutory records/transactions of 

Appellant No.1, which prove authenticity of transactions and details contained 

in the said trip registers of transporters as well as diaries/private records of 

Appellants No. 3,4 and Shri Bharat Sheth. I also find that the substantial 

evidences in the form of Statements of transporters and Appellants No. 3,4 and 

Shri Bharat Sheth have not been retracted till date, at any stage, and therefore, 

as per settled legal position, sanctity/validity of the Statements cannot be 

undermined. I also note that diaries /private records recovered from the 

premises of Appellants No. 3,4 and Shri Bharat Sheth contained records of many 

other ship breakers and veracity of the said diaries/private records has been 

amply proved. 

6.2 After analyzing the evidences available in the form of (1) registers 

recovered from the Transporters showing transportation of goods from the 

premises of Appellant No.1 which corroborated with records maintained by 

Gujarat Maritime Board (ii) incriminating documents recovered from the 

residence/business premises of Appellants No. 3, 4 and Shri Bharat Sheth 

showing goods purchased from Appellant No. 1 on behalf of their clients (iii) 
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Statements of Transporters who transported the finished goods from the 

premises of AppeLlant No. 1, I am of the considered view that Appellant No.1 has 

indulged in evasion of CentraL Excise duty. 

6.3 Appellant No. 1 has contended that the lower adjudicating authority has 

not allowed cross-examination of Appellants No. 3, 4, Shri Bharat Sheth, 

transporters and Angadias and therefore, principles of natural justice have been 

violated. In this regard, I find that the impugned order has held as under :- 

"3.11.1 I further find that there is no provision in the Central Excise Law for 
seeking cross-examination. Hon'ble Madras High Court in the case of K. Balan 
v/s Govt. of India reported in 1982 ELT (010) 386 had held that right to cross 
examination is not necessarily a part of reasonable opportunity and depends 
upon the facts and circumstances of each case. It largely depends upon the 
adjudicating authority, who is not guided by the rules of evidence as such who 
must offer such opportunity to the party concerned as would assure him proper 
opportunity to defend himself. The case of K. Balan V/s Govt. of India reported 
in 1982 ELT (010) 386 was distinguished by Hon'ble Tribunal Ahmedabad in 
Aiya Fibres Pvt. Ltd. Versus Commissioner of C. Ex., Ahmedabad-II reported 
at 2014 (311) E. L. T. 529 (Tri.-Ahmd.) wherein it was held as under :- 

"33. In K Balan case (supra), the Hon'ble Madras High Court states that the 
necessity of cross examination depends upon the facts and circumstances of 

each case. The Adjudicating Authority has to give an opportunity to the party 
concerned as would assure him proper opportunity to defend himself 
Opportunity of cross examination is given wherever it is relevant, justified and 
genuine and is not for protracting the proceedings. The decision in GTC 

Industries case (supra) is again to the effect that cross examination cannot be 
granted as a matter of routine and is to depend upon the facts of each case. This 
Tribunal's decisions cited in the latter of 10-10-2008 are also to similar effect - 
that cross examination is not always a mandatory procedure to be adopted in all 
cases. The request should not be dismissed arbitrarily or without exercising its 
discretion in the facts of each case. The Adjudicating Authority may refuse 

cross examination for justifiable reasons. ..." 

3.11.2 Similarly, in the case of Shivom Ply-N-Wood Pvt Ltd Vs. Commr of 
Cus. & C.Ex, Aurangabad reported at 2004(177) ELT 1150 (Tn. Mumbai), 
Hon'ble Tribunal, in their order, in para 6, has held as under: 
"6. ......Their contentions that principles of natural justice are violated 
inasmuch as cross-examination of persons, whose statements are relied upon, 
has to be weighed in the light of the facts that all the statements relied upon 
were placed before them. They had all the opportunity to demolish these 
statements during the proceedings. Cross-examination cannot be claimed as a 
matter of right in departmental proceedings." 

3.11.3 Further, the Hon'ble Tribunal, in the case of M/s Beauty Dyers Vs 
CCE, Chennai reported in 2001(136) ELT 339 (Tri.Cheimai) has observed that 
non-availability of witnesses for cross-examination not a fatal flaw when the 
findings are based on document about which there is no credible explanation 
and nothing on record to show statements not voluntary or effectively retracted 
within close proximity of the time there were detained. 

3.11.4 In view of above facts, I find that request for cross-examination by the 

Noticees does not merit consideration and hence cannot be acceded to." 

6.4 I find that the documents recovered from the premises of the transporters 
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contained details of transportation of consignments from the premises of 

shipbreakers, including Appellant No. 1, Like date, truck no, shipbreaker's plot 

no., destination, name of broker etc and these details were also corroborated 

with the records maintained by Gujarat Maritime Board in the form of permit 

registers. Thus, evidences gathered from transporter's end were independently 

corroborated with the evidences gathered from GMB. I also find that none of the 

statements of transporters has been retracted. The transporters' role was 

limited to the transportation of goods and they had no reason to depose, in their 

statements, something which was contrary to the facts. I also find that 

diaries/private records recovered from the premises of Appellants No. 3, 4 and 

Shri Bharat Sheth, brokers recorded licit as well as illicit transactions of ship 

breaking units/ rolling mills. Shri Manish Patel, Accountant of Shri Bharat Sheth, 

who wrote/maintained diaries, explained the modus operandi adopted for 

removal of goods clandestinely from ship breaking units of Alang as well as 

coding/short forms used to record transactions in the diaries. I also find that 

being a broker, Appellants No.3, 4 and Shri Bharat Sheth were required to record 

details of all transactions, licit as well as illicit, in order to get commission from 

respective parties. I also find that said diaries/private records contained records 

of many other ship breakers and veracity of the said diaries/private records has 

been proved. After examining the facts and evidences available on record, I am 

of the considered opinion that non granting of opportunity of cross examination 

of Appellants No.3,4, Shri Bharat Sheth, transporters etc. by the lower 

adjudicating authority has not vitiated the adjudication proceedings. I, 

therefore, agree with the impugned order that this contention is devoid of 

merits. 

7. Regarding confirmation of demand of duty of Rs. 34,17,342/- on the 

ground of under-valuation, Appellant No. 1 submitted that they had not indulged 

in undervaluation of goods and had not received differential payment in cash 

from their buyers towards the goods sold by them; that they had sold goods 

either equal or higher than the prices circulated by the market research 

agencies; that prices of the market research agencies are not acceptable as 

transaction value of the goods sold by them. 

7.1 I find that the lower adjudicating authority has confirmed the charge of 

under valuation, inter alla, giving findings as under 

"3.14 The Show Cause Notice alleged evasion of central Excise duty by way 
of under-valuation of the goods obtained out of breaking up of ships. It is not in 
dispute that various Research Agencies circulate the price considering all the 
factors of demand and supply and there is no reason that prices circulated by 
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such agencies are unrealistic one. It is in this backdrop that even Ship 
Breakers/Brokers/Buyers also subscribe to such market research agencies to 

have an idea of prevailing prices so as to enable them to sell their goods at 
maximum rate. It is also not in dispute that the re-rollable plates ranging from 
size 8 mm (4 Ani) to 25m (14 Ani) are emerged out of breaking up of ships and 
the majority of re-rollable plates emerged of breaking of ships are of 12 mm 
size. In order to substantiate this allegation, the DGCEI conducted inquiry with 
various marketing research agencies including M/s Major & Minor with 
reference to pricing data which revealed that day to day price of 12mm size of 

Plates is almost equivalent to the average price of all size within the range of 

8mm to 25mm. 

3.15 On comparison of the price mentioned in the invoices of M/s Shiv 

Corpo. vis-a-vis of the prices circulated by MIs. Major & Minor, it was also 
revealed that in many cases the transaction value declared by the M/s Shiv 
Corpo were far less than the actual value prevailing in the market during the 
respective period. The ship breakers have, by not declaring the actual size / 
thickness of MS Plates cleared by them, undervalued MS Re-rollable Plates so 
as to enable them to declare only part of the value of such goods in the invoices 

and collect the differential value, over and above the declared invoice value, by 
way of unaccounted cash amounts. 

3.16 I, therefore, find the substance in the allegation of under-valuation in the 
present show cause notice particularly when diaries seized from Shri Bharat 
Sheth, Shri Vinod Patel & Shri Kishor Patel already containing details of cash 
transactions with various Brokers/Shroffs/Anagadias. Had the aforesaid 
allegation of i.mder valuation been not correct, there would not have been 
involvement of transfer of huge amount of cash which includes part of the 

undervalued cost of ship breaking materials. 

3.17 In view of the above, I agree with the contention of the DGCEI that 
minor variation in price is obvious considering various factors like payment 
terms, Quantity & Quality of the goods, relation with buyers, demand and 
supply situation, therefore, 2% difference in price is considerable one. As stated 
above, Brokers I Ship Breakers / Buyers take the reference of the price quoted 
by market research agencies like MIs. Major and Minor. I, therefore, find and 
hold that there is no reason to doubt that price quoted by Mis. Major and Minor 
is actual one variation of (+1-2%) i. e. rates of Plates and Scrap 2% lesser than 
the rate of Mis. Major and Minor is considerable. I therefore fully agree with the 

view adopted by DGCEI that duty short paid on account of variation of price 
more than 2% is on account of undervaluation of the goods and rightly 

recoverable from M/s Shiv Corpo. Further, I also find that a large number of 
ship breaking units, dealers from Alang and brokers were member of M/s 
Steelrates and were receiving day to day update on the daily price rates of ship 
breaking materials through SMS alerts and emails. It is also revealed that MIs 
Steelrates were adopting the most scientific and appropriate analysis of the data 
gathered by them. The Ship breakers were fully aware of the rates of the scrap 
generated from ship breaking and intentionally undervalued the goods with 
intent to evade payment of Central Excise duty. Thus, from the investigation 

conducted and evidence collected from various agencies and persons involved 
in the business of ship breaking materials as discussed above proves that MIs 
Shiv Corpo has undervalued their excisable goods with intent to evade payment 
of Central Excise duty. I further find that for calculation of duty evasion through 

under valuation by M/s Shiv Corpo, DGCEI adopted the method as discussed 
above considering the price declared by M/s Major & Minor as shown in 
Annexure-(Shiv Corpo)-UV. 1, As per the said Annexure, M/s Shiv Corpo have 

evaded Central Excise duty of Rs. 34,17,342/- and I find the same to be 
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correct." 

7.2 I find that the prices of MS Plate/Scrap circulated by market research 

agencies like M/s Steel Rates Info and M/s Major and Minor Exims Pvt Ltd were 

considered to ascertain whether the transaction value declared by the Appellant 

was reasonable or not. I find that said Market Research Agencies determined the 

price of MS Plate! Scrap after taking into account various factors like demand 

and supply, prices prevailing in different parts of country etc and then circulate 

the price. The fact that large number of Ship breakers, brokers and dealers from 

Alang and Bhavnagar have subscribed to their services itself give sanctity to the 

services rendered by the said agencies and there is no reason to discard the 

price as unreasonable or unrealistic. I, therefore, hold that the impugned order 

has rightly confirmed demand on the ground of goods cleared at value, which 

was lower than the prevailing market price. 

8. Appellant No. 1 has argued that clandestine removal has to be proved by 

the Department and cannot be established based upon some diaries seized from 

the premises of Appellants No. 3,4 and Shri Bharat Sheth. In this regard, I find 

that the diaries! private records recovered from the premises of Appellants No. 

3,4 and Shri Bharat Sheth recorded licit as well as illicit transactions of 

Appellant No. I and only those entries for which corresponding sale invoices 

were not issued by Appellant No. 1 were taken into account for the purpose of 

demanding duty. I also find that transactions reflected in the said private 

records were further corroborated by Statements of the transporters, who 

accepted to have transported the goods from the premises of Appellant No. 1. 

The registers maintained by the Transporters contained details of transportation 

of goods from the premises of Appellant No. 1 which were further corroborated 

with the records maintained at GMB check post. Therefore, demand cannot be 

said to be based only on third party documents but duly corroborated by host of 

evidences recovered during investigation. Further, Appellants No. 3,4, and Shri 

Bharat Sheth being brokers, they were required to record details of all 

transactions, licit as well as illicit, in order to get commission from respective 

parties. So, there is no compulsion for them to record something in their 

diaries/notebooks which is contrary to facts. I also find that said diaries/private 

records contained records of many other ship breakers and veracity of the said 

diaries/private records has been proved. Apart from that, evidences of 

clandestine removal have been gathered by the investigating officers 

successfully from many places and therefore, these documents cannot be called 

third party documents but corroborative and supporting evidences. I rely upon 
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the Order of the Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 

2017 (346) ELI 125 (In-Del), wherein it has been held that 

"5. I note that in both the proceedings almost identical set offacts were involved. 

The allegation was that based on evidences collected from the suppliers' side, 

unaccounted rece1pt and further manufacture of dutiable items by the appellant was 

sought to be sustained. Admittedly, the case is not only based on the material 

evidence collected from the supplier end and also as corroborated by the  
responsible persons of the supplier's end. The rece1pt and use of the such 

unaccounted raw materials for further manufacture has apparently been admitted 

by the appellants and due duty short paid has also been discharged during the 

course of investigation itself The appellants great emphasis on non-availability of 

the further corroboration by way of details of transport, money rece1pt, etc. In the 

present case, the evidences collected from the supplier's site is categorical and 

cannot be disputed. The private records of the suppliers have been corroborated 

and admitted for the correctness of their contents by the persons who were in-

charge of the supplier '.s' units. When such evidence was brought before the partner 

of the appellant's unit, he categorically admitted unaccounted clearance of dutiable 

items. However, he did not name the buyers to whom such products were sold. In  

such situation, it is strange that the appellant has taken a plea that the department 

has not established the details of buyers and transport ofthefinished goods to such  

buyers. It is seen that the records maintained by the suppliers which were affirmed 

by the persons in-charge cannot be brushed aside.It is not the case of the appellant 

that the suppliers maintained such records only to falsely implicate the appellant. 

In fact, the supply of unaccounted raw materials has been corroborated by the 

partner of the appellant's firm. In such situation, it is not tenable for the appellant 

to, now in the appeal stage, raise the point by requirement of cross-examination, 

etc. Admittedly, none of the private records or the statements given have been  

retracted or later cont ested for their authenticity. In the appeal before the Tribunal,  

the appellant is making a belated assertion that the statement by the partner of the  

appellant-firm is not voluntary. Various case laws relied upon by the appellants are 

not of any support in the present case. In the cases involving unaccounted 

manufacture, the evidence of each case are to be appreciated for conclusion. 

noted already, the third party's records at the supplier's side as affirmed by the 

person in-charge and further corroborated by the appellant cannot be discounted 

only on the ground offurther evidences like transportation and rece1pt of money 

has not been proved. In a clandestine manufacture and clearance, each stage of 

operation cannot be established with precision. On careful consideration of the 

grounds of appeal and the findings in the impugned order, I find no reason to 

interfere with the findings recorded by the lower authority. Accordingly, the 

appeals are dismissed." 

[Emphasis supplied] 

8.1 Appellant No. 1 has contended that the Department has not discharged 

burden of proof for alleged illicit transactions and that evidences regarding 

usage of raw material and excess consumption of electricity are non-existent. In 

this regard, I have already discussed in Paras supra that the Department has 

adduced sufficient evidences in the form of incriminating documents recovered 

from the premises of Appellants No. 3,4 and Shri Bharat Sheth, which contained 

details of goods purchased by them on behalf of their clients from Appellant No. 

1 without cover of CentraL Excise Invoices and without payment of Central Excise 

duty. These evidences were further corroborated by the statements of 
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transporters, who deposed that they had transported the goods from the 

premises of Appellant No.1 and these Statements have not been retracted. 

Considering substantial evidences in the form of these documentary evidences 

on record, I am of the considered opinion that the Department has discharged 

its burden of proof for clandestine removal of goods by Appellant No.1. In cases 

of clandestine removal, Department is not required to prove the case with 

mathematical precision. My views are supported by the order passed by the 

Hon'ble Tribunal in the case of A.N. Guha CO. reported in 1996 (86) E.L.T. 

333(Tri.), wherein it has been held that, 

"In all such cases of clandestine removal, it is not possible for the Department to 

prove the same with mathematical precision. The Department is deemed to have 
discharged their burden if they place so much of evidence which, prima facie, 

shows that there was a clandestine removal if such evidence is produced by the 
Department. Then the onus shifts on to the Appellants to prove that there was no 
clandestine removal". 

8.2 The Hon'ble CESTAT in the case of Ramachandra Rexin Pvt Ltd reported 

as 2013 (295) E.L.T. 116 (Tn. - Bang.) has held as under:- 

"7.2 In a case of clandestine activity involving suppression of production and 
clandestine removal, it is not expected that such evasion has to be established by the 

Department in a mathematical precision. After all, a person indulging in clandestine 
activity takes sufficient precaution to hide/destroy the evidence. The evidence 
available shall be those left in spite of the best care taken by the persons involved in 

such clandestine activity. In such a situation, the entire facts and circumstances of 
the case have to be looked into and a decision has to be arrived at on the yardstick 
of 'preponderance of probability' and not on the yardstick of 'beyond reasonable 

doubt'." 

8.3 The Hon'ble Supreme Court as reported in 2014(302) ELT A61(SC) has 

upheld the above order of the CESTAT. 

8.4 I also rely on the order passed by the Hon'ble CESTAT, Ahmedabad in the 

case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 515(Tri. 

Ahmd.), wherein at Para 5.1 of the order, the Tribunal held that, 

"Once again the onus of proving that they have accounted for all the goods 

produced, shifts to the appellants and they have failed to discharge this burden. 
They want the department to show challanwise details of goods transported or not 
transported. There are several decisions of Hon'ble Supreme Court and High Courts 
wherein it has been held that in such clandestine activities, only the person who 
indulges in such activities knows all the details and it would not be possible for any 
investigating officer to unearth all the evidences required and prove with 
mathematical precision, the evasion or the other illegal activities". 

8.5 The Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 

2015 (328) ELT 453 (Tn-Del) has also held that when preponderance of 

probability was against the Appellant, pleadings of no statements recorded from 

buyers, no excess electricity consumption found, no raw material purchase 
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found unaccounted for and no input-output ratio prescribed by law etc. are of 

no use. The Hon'ble High Court in the case of International Cylinders Pvt Ltd-

reported at 2010(255) ELT68(H.P.) held that once the department proves that 

something illegal had been done by the manufacturer which prima fade shows 

that illegal activities were being carried, the burden would shift to the 

manufacturer. It is a basic common sense that no person will maintain authentic 

records. of the illegal activities or manufacture being done by it. Therefore, 

contention of the Appellant is devoid of merit in tight of the positive evidences 

available in this case as discussed above and in the impugned order. 

9. In view of above, the various contentions raised by the Appellants are of 

no help to them since the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that Appellant No.1 has 

evaded payment of Central Excise duty by resorting to clandestine removal of 

the finished goods and undervaluation of goods. I, therefore, hold that 

confirmation of demand of Central Excise duty of Rs. 1,06,01,392/- by the lower 

adjudicating authority is correct, legal and proper. 

9.1 Since demand is confirmed, it is natural consequence that the confirmed 

demand is required to be paid along with interest at applicable rate under 

Section 11AA of the Act. I, therefore, uphold order to pay interest on confirmed 

demand. 

9.2 This is a case of clandestine removal of the finished goods as held in 

above Paras and therefore, the impugned order has correctly imposed equal and 

mandatory penalty of Rs. 1,06,01,392/- on Appellant No. 1 under Section 

11AC(1)(a) of the Act. The impugned order has correctly given option of reduced 

penalty of 25% to Appellant No.1 as prescribed under proviso to Section 11AC of 

the Act, hence, I concur with his decision on penalty on Appellant No.1. 

10. Regarding penalty imposed upon Appellants No. 2 to 4 under Rule 26(2)(i) 

of the Rules for fraudulently passing of Cenvat credit, I find that Appellant No. 

1 was involved in sate of phony invoices without delivery of corresponding goods 

through Appellants No. 3,4 and Shri Bharat Sheth. The DGCEI unearthed the 

modus operandi adopted by AppelLant No. 1 by deciphering the entries recorded 

in diaries and pen drive recovered during search from the residence premises of 

Appellants No. 3, 4 and Shri Bharat Sheth as elaborated in detail in Show Cause 

Notice. Thus, it is beyond doubt that Appellant No. 1, in collusion with 

Appellants No. 3,4 and Shri Bharat Sheth, issued invoices without physical 
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delivery of the excisable goods and fraudulently passed on Cenvat credit. I find 

that Appellant No. 2, is involved and is responsible for this act of fraudulent 

passing of Cenvat credit being authorized person of Appellant No. 1. Further, 

Appellants No. 3 and 4 facilitated Appellant No.1 by finding buyers who want to 

avail only fraudulent Cenvat credit without receipt of goods as welt, as buyers 

who want to purchase goods without invoice and also managed cash involved in 

such transactions. Hence, penalty imposed upon Appellants No. 2 to 4 under 

Rule 26(2)(i) of the Rules is correct and I uphold the same. 

11. Regarding penalty imposed upon Appellant No. 2 under Rule 26(1) of the 

Rules, I find from records that Appellant No. 2 was authorized person of 

Appellant No. 1 and supervising day to day transactions of Appellant No.1 and 

had concerned himself in manufacturing, removing and selling excisable goods 

on which excise duty was not paid and hence he had reason to believe that 

goods removed clandestinely or goods undervalued by them were liable for 

confiscation. I, therefore, hold that penalty of Rs. 10,00,000/- imposed under 

Rule 26(1) upon Appellant No. 2 in the impugned order is correct and proper and 

I uphold the same. 

11.1 Regarding imposition of penalty under Rule 26(1) of the Rules, Appellants 

No. 3 a 4 have contended that diaries recovered during search carried out by 

the officers of DGCEI contained estimates written after making inquiry with the 

concerned ship breakers; that the Department has not produced any evidence of 

alleged illicit transactions; that onus to prove clandestine removal of goods is on 

the Department, which was not discharged by the Department. I find that 

Appellants No. 3 Et 4 have acted as brokers who purchased goods on behalf of 

their clients from Appellant No. 1. Search carried out by DGCEI at the 

residence/business premises of Appellants No. 3 a 4 resulted in recovery of 

incriminating documents in the form of pocket diaries and pen drive, which 

contained details of transactions entered with ship breakers, including Appellant 

No. 1 and recipient buyers. I find that the DGCEI deciphered the codes and 

abbreviated name used in the said documents which revealed that Appellants 

No. 3 a 4 had purchased goods from Appellant No.1 for which no corresponding 

invoices were issued by Appellant No. 1. I also find that the said documents 

contained details of cash transaction between Appellants No. 3 & 4 and 

Appellant No.1 for sale proceeds of goods removed by Appellant No. 1 without 

Central Excise invoices. I find that Appellants No. 3 a 4, both played important 

role in the clandestine removal of the goods by Appellant No. 1 and hence, 

imposition of penalty of Rs. 1,80,334/- each upon Appellants No. 3 a 4 under 
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Rule 26(1) of the Rules by the tower adjudicating authority is correct and I 

uphold the same. 

12. In view of above, I uphold the impugned order and reject the appeals of 

Appellants No. 1 to 4. 

12.1 3fl dJ 311)c t' ci-c1 c1b 1Z1T1Idi I 

12.1 The appeals filed by the Appellants are disposed off as above. 

 

c1N1, 

 

By R.P.A.D.  

To, 

(-u'& '1c-1' ) 

Tr aqcj-- (31Lc) 

1. M/s Shiv Corporation 

Plot No. 111, 

Sosiyo Shipbreaking Yard, 

Sosiyo, 

Dist Bhavnagar. 

_____ 

ii1 41I '1t 

1T1ccii -lIc1o1dI&I 

2. Shri Haresh Parmar 

Authorised Person, 

M/s Shiv Corporation 

Plot No. 111 

Sosiyo Shipbreaking Yard, 

Sosiyo, 

Dist Bhavnagar. 

_____ 

fi t1rr 

LcIc. 111, -4) 
______ _____ 

~,dI 

-1u1i1, ic'-n -Hc10-tdlI 

3. Shri Kishor Patet 

Proprietor of M/s Shree 

Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghavadi Road, 

Bhavnagar. 

p 

304 tfj, -i 

cig is, -1I1a1di&I 

4. Shri Vinod Patel, 

Plot No. 102, 

Iscon Mega City, 

Opp Victoria Park, 

Bhavnagar. 

Lc jl. r. 102, 

-j'- ¶j
, 

 

*1lJ1a::1, - -ti 

1) rnr &L 31 c4-ç-I, cl'hl 1 '1c1I tE ic-k4 jc4IC 1c.cb, dk,l'Uc1 

,31cia1IC iIa1c4,I I 

2) 31Tc-d, c-d tE c1I ic-çk1 .ç-'-lIc ccb, 1Fc1o1'I4. 314cc1li'1, 

{tcla1dR 9 3TZ1 cbIcH c1I 

3) '-Ic1 3tqc c-, cl'k-cj
, 
 tE ,c11 a-çT ic'1Ic Icb, 3liclaldk 31f4ctdlQ1, 

T1c1o1dI't t 3-1T1cb Ic1I c1I 

dII -'ic'1I 
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