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TJ a' ta9t aTrfr/ nl/ iiiy F9ftT 'rlI  Rcnp/ I1/T ldilIc$, 

' iii'ii. / ith ltrrr ii <Iil7ci ii(( i sii rr -lr1: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

ai4)eiq,ciI& tilc 4) 5T '1ll.  I E9r /Name & Address of the Appellants & Respondent :- 

Shiv Pooja Construction At :- Gadhada, Post :- Trapaj,Tal: Talaja, Dist:- Bhavnagar-364140 

ir 5u4tr(wttsr) st etW r396 9TtI/wrtdi WtIPT 3T1 i.t( W dl'tdi 41/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A 4ki  as,sear rie ss iint  at ln1lu si{gitni s17t si  sj's atf4f4nrr 1944 tlTT 35B 4 3rfTIs1 r 
fIb 3TtIlR 1994tE 86W rfIbtfIirso ithi 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Tinder Section 86 of the Finance Act, 
1994 an appeal lies to:- 

(i) f1 u,  
inGl "t I '11-n fIb 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R,K. Puram, New Delhi in all matters 
relating to classification and valuation. 

-Hrrs ifl-n.sss 1(a) 4 nii' rt ar4(sff aerr -r anft atfii 41i-n ¶n.l  r in sfl4d4 rrfrt'r ()sft 
rrfrcr ttfr fresT, .41in41 'atat at -iin ati-tmnIe- 5no o t.r ji'-0 atrr- 
To the West reio,arbench oflustoms, Excise & Service Tax Appe(late Tribunal (CESrAT) at, 2nd  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-3b016in case of appeals other than as mentioned in pare- 1(a) above 

atl)n4)n 5R1atTfTeratTFTa nrtIb c'-iI'a t'n (s1flsr)fIboni'i0, 2001, sfIbf61FatffliIr 

(iii  
 RTJII    atixr, ii rti tat oI"F /ii 31tn14INi uuistfrrr, 

d1 5 niliS tT iIb WiT,5 n'lIi atT 50 niia 'io, on 5'rTatT 50 niNa '1' 3rff5F dt S1ITERT: 1,000/- iIb, 5,000/- I4 SNRT 
10,000/- nnIb WrlthftfE "iii t'tSIb iniu iJ rftrtj,'nsrrsjsrrn, f.fl'.flt i rsgI tsiiai T fIo-i 
WwfIb4) ifIlnin Ib-nrnn ii nii ai1Ibo Ibn 4I'id giTErftI1T nii.-ii -iifI I atatffttr -iv Rcr rtrr, Ibn atatoai  

orgi FrR1ff1 aT0T1tsT m TftRrPT 510ai flarti 4 I '1'ir ssrIbsr ( sii) s fIt" siiIbs'i-qw Irrer 500/. s'ii  Rrr (4sftfr ild.n{ 
nir nii 4)iir 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutyderriand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

(B si'in'flu RTRT1f5FTJ1 IPELT srtftsr, fIbi arf(irs4,19y4t tlTfl 86(1) RS 5 lIcl i'F( fIbdlninlln'fl, 1994, fThW 9(1) ciyci 
SPin S.T.-5k TETd 9iIbR't 5 Off attTft t* mat' f1i a.ii4tr f spfi. *ofI g't, tIFft 1Ib atiar 51911 WI (31il r i 

i11110 lnfl nlTftr) aniIb t9rZ11 Wr nWS',fI 5F 5105 01 9.r4in4n ' 01T,sI'i 'ft 5141T SlIT ,iiiqi 9111 'T11, mi' 5 Mire IT .M9 
WItS nilre m14 atT 50 niire '-iii ci'tn 515191 50 niire 5TrT r 01Th'W i'1 WIPE: 1,000/- 'nIb, 5,000/- m-tIb 0T19T 10,000/- liT (4ft 
5j 9n.n5  'ftSII 4niti li'ti ftsrffttr  I011li, atfItsr .st'fl'Tk 'mrrfWIer'ft atiret nigi'in ni'iat'k )Ibrsft 'ift niinfIni-s 

'W WIT "si/i 'rei1Ibri tw 4J' 51rtTftZlT ioii 01TfIbiTr I atflat' "se WrT8Tr, tn sure li l'ii lTi01gTWIf4lfi'.fid1 
mTlTf1'ftslisej l4s4 I WI31T4r(Aid) -Tr an .qliWat-rnssoo/.mTrWrftsiir'su  9jn,nl Iil d"s'li U 1/ 
The appeal under sub section (1) of Section 86 of the Finanr:e Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against (one 

of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

more than five lakhs but not exceeding Is. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 
fee of Rs.500/ 

l 5  
('7 N.'" 

L:) J 



(i)  

(C) 

Ru  erfersr,l994 tTiT 86 T-6TTF 2) ner  (24) siii Rr i4l ir'fier, ¶riqi,fi, 1994, er 9(2) i* 
9(2A) riSe 'nh S.T.-7 * iRi err itR nit ei writ iuiq'-t., t ceiri iit wrniuT 3lI51 (srftw), iln(er ipwr 
'iiRci 3IRr I'tr l'ici er'f (itk it 'fl itTRu1ri 5141 Tffl) IT 4K{,-1 T1TF 15I4'lr Slit. TtitF nIl5rl, ç'4I 

flfl 
The apoeai under sub section (21 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(A) 01 the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Comrniss(onerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to fe the atipeal before the Appellate Tribunal. 

')lii it"i, 4nifr1r c'u ici U IT- , erThftsr TTiyTT  iRi 5ifI i Hl1I cic4lS ij'l srff5isrit 1944 4ft 
(ii) 35i1 w S)c14d, rr tI-flci it lIt-fir, 1994 1ir 'crrrr 83 it SiSo 4SlW SiT Sf  T ft4f  STf5reurw 

S4'fii 'u"i -icici ic'4Iri itcwr/lcil itT dci 5T 19 Rivitt (iO%) 9 eitcilci TEitci1cii fciiRu'i , itt 
tciiri fterr i', itsw r rsiriiri Star eeria cii.ir s ar4 rewiotr .5 ' 

Si'NlIytStlS.7Slid,l "RnT (wr"w1 rn-ftr 
(i) 111th 11 Pit 1isci.• 
(ii) tie 'icii - 
(iii) - 
- ST PHi it 9TtT0TS. Ruitfrit (it" 2) sdb{2usci 2014 SITTSt  r Rt. iucflflci rn-fbiti-f i 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made aoplicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10°/q.oftlie duty demanded wlsere duty or duty and penalty are in dispute, or 
penalty, where penalty atone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded" shall include: 
Ii) amount determined under section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Einarice (No.2) Act, 2014. 

511tc1 d.Sl'i. 
Revision app ication to Govnmen  9f India:  

cihri'll a, Sici 'ti ,l994 
"TTtf mutit, ittur aTitwrr sa.i, Ruit cisi'ii, is-  rtP1Ruer, ef'rwrrr '1SlSt, witwrii, wfitft-iio0ol, rfcii 
aIlI SlTRuT9 / . - . . . . 
A revision a phcation lies to the Under Secretai to the Government of India Revision A lication Unit 
Ministry of F1?nance Deoartment of Revenue 4th loor Jeevan Deep Building, Prliament Stiet New Delhi-
110001 under Sect)on 15EE of the CEA 19411  in nespec of the following case, governed by first pr6viso to sub-
section (1) of Section-358 ibid: 

me itRu'iriieici'11 t, egi 'aeci f11.'-rciie sirfiezif .i"ai11 stsrtijycuicici'i diii wrs itS'IvaIri 
fZ4l  riterrrig iicieci erui'-cerrfe41 saitgEwri rw1erctui'iu-'ei'ci ittii,Ru-i'fi Siu111itrRu#1 
'delt i5Sl it'l'f9I'i it dld'i 111/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

itTT4url sJ11111cii'ii r'iite' 't me 'vwwkEi.it'iie ter(P )Edle 1l , 
err 'ci ci it ci s . (7i'rftrrrr err era sir tr s 1'i 4;/ 
In case of rebate of auty of excise on goods exported tq any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

3cSId SISSiST 'iraiit14i RuST SlTTSitiI5', ri'ini en ensue sir me 111ci1r1 Rt"-ui flT*l / 
In case of"goods exported outside India export to I4epal or Bhutan, without payment of duty. 

ftyit3c'iIe ttcic'lpi'i 1raitenrsiwir 111' Si sat rie it af11'rPi'ierner "ci11' Ru cii.e 
rr drier (31'fi'i)it vi Rue srPiPiriui (it" 2)1(198 eRr PTTT 109 it 5Trrf11ricl eRtTIk9T en-tar cidIriIRuPi'tT err cit er9Tfttr11n(1 

rrrryi7 
Ciedit of any duty allowed to be utilized towards cayment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is oassed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance )No.2) Act, '1998. 

ri'l/hi a it4ltSiPistttiee dud EA-8 NRr'i'1C ricdit'i tpenprfiir)Ruriciie"f12001 tferw9 E.4141e RuflPiiE, TIT 
Sr itEl3W511i3 41 err,, I 

COlIC ITS sth1Siir, 1944 SR eel 35-EE R rise Sitdfiitr'-e SR Stied) SIST&St Ri clii 9itTR-6 SRI1T  d'iiu SR 'ii'41 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Ruies, 2001 within 3 months from the date on which the order sought to be appealed a"ainst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnoed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

 ri(flri iperSRanuf1 SR cud) siP  I 
SST Cr10 i'i'il T(it9Tit C"l'l ST Cl-IC siw5'rS'r i'iri 200/- itT ,irimci 'Rierr "ii' 31'liT riP CCC "i'd TStrllu u'Mih lT0114l 4'td"r "iri 
1000-I ST ¶t11Tif PetiT ,,ui'i 
The revision apolication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less anci'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

riPer344Sre9l  S rrSTCdIri3r59si5erSTdir4Piu1DITitr dSlPTFitPeIClWSRRITit,SSt1 
SRPieais6l tumlitcis11 RiP' erarfIsrfR ci(i'fld-i'iuRrci."i t1TSi31' HI itrit1ci"ii itt'TitSTRuSTfR'ui "11th Ri / In case 
if the order covers variousnumbers of order- in Original teci for each 0.1.0. should be paid in the aforesaid 
manner not withstanding the fact that the one appeal at the Appellant Tribunal or the one application to the 
Central 'Govt. As the case may be, is tilled to avoio scriptoria work if excising Rs. 1 lakh fee o'f Rs. 100/- for 
each. 

its ticil'rPftr Oliriuriri sj,ra erfblRera, 1975, Ri stSR-i it 55uie Slr 3lTSTTTitT3TTFr ir rrSRoP 'iafitrrffttr 6.50 ir'-i11 Stt rilriI'1ri 
i',i' RrRt  'jhI  51,11 aiRuiri / 
One copy of application or 0.1.0. ak the case may be and the order of the adjudicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhed.ile-I in terms of the Court Fee Act1975, as amended. 

ffr11  91ri', IITTSiZr ll5 ITS5  ST lSI'i'i 31'.fl'lie 'STSTf(IiPetT ('rid Ru-Itt) Piriciie"fl, 1982 it anllisr Ta stat enrfRta ciiciei SIT 
cRc Rici 'ti ri 51St IRiPIT SR aliT  eRr iA 'i 311'i'F1'l (Re i ccii Ri / 
Attention is also invited to the rules covermi' these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) lules, 1982. 

cH5 3flftifPt STIRSITSi SIT aitifititrfttit 'tie it CCR.tit '-illS, Ru9tr IT 4lii thl'lPl'li 47 (Ru,, SPThSTSR ftriif'ht 'l'iCiY- 
www.cbec."ov.in SIT Ca 1151SF 11 I / 
For the ela'(mrate detailed and latest provisions relatin" to filing of appeal to the higher appellate authority, the 
appellant may rel"er to the Departmental website www.c'bec.gov.m. 



Appeal No: V2/103/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Shiv Pooja Construction, District Bhavnagar holding Service Tax 

registration No. AIJPG871 1 HSTOO1 (hereinafter referred to as "Appellant") filed 

Appeal No. V2/103/BVR/2018-19 against Order-in-Original No. BHV-EXCUS-000-

JC-59-2017-18 dated 12.3.2018 (hereinafter referred to as 'impugned order') 

passed by the Joint Commissioner, Central Goods & Service Tax, Bhavnagar 

(hereinafter referred to as 'tower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was engaged in 

providing 'Construction Service', 'Manpower Recruitment / Supply Agency 

Service' and 'Construction of Residential Complex Service'. The Appellant 

availed 'Voluntary Compliance Encouragement Scheme, 2013' (hereinafter 

referred to as "VCES") and filed VCES-1 on 30.12.2013 declaring tax dues of Rs. 

53,07,119/- for the period from 2008-09 to 2012-13, which was accepted by the 

designated authority and VCES-2 was issued on 30.12.2013. The Appellant paid 

service tax of Rs. 26,53,560/- on 31.12.2013 and was required to pay remaining 

50% i.e. Rs. 26,53,560/- by 30th  June, 2014 as per Section 107(4) of the Finance 

Act, 2013, however, the Appellant could pay only Rs. 26,25,627 till 30.6.2014. 

The Appellant failed to pay balance amount, along with interest, by 31.12.2014 

in terms of proviso to Section 107(4) of the Act. The Appellant could pay balance 

amount of Rs. 27,932/- along with interest of Rs. 71,252/- on 25.4.2015 and 

thereby failed to adhere to the timeliné prescribed in VCES. 

2.1 Show Cause Notice No. V/15-189/Dem-ST/Hq/2014-15 dated 2.12.2015 

was issued to the Appellant calling them to show cause as to why immunity 

provided under Section 108(1) of the Finance Act, 2013 should not be withdrawn 

and why interest should not be demanded and recovered under Section 75 of the 

Finance Act, 1994 (hereinafter referred to as "Act") on service tax declared 

under VCES and why penalty should not be imposed upon them under Sections 

76,77 and 78 ibid. 

2.2 The Show Cause Notice was adjudicated vide the impugned order, which 

denied the immunity provided under Section 108(1) of the Finance Act, 2013 on 

the ground that the Appellant failed to adhere to the timeline provided under 

VCES. The impugned order ordered to recover interest on Rs. 53,07,120/- under 

Section 75 of the Act from the due date till date of payment and imposed 

penalty under Section 76 of the Act and also imposed penalty of Rs. 10,000/-

under Section 77 of the Act. 
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3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-alia, on the foRowing grounds:- 

(I) The Appellant filed VCES declaration for the period from 2008-09 to 

2012-13 declaring their tax dues of Rs. 53,07,119/-; that the Appellant paid 

service tax of Rs. 26,53,570, being 50% of total dues declared in VCES by 

31.12.2013; that as per Section 107 (4) of the Finance Act, 2013, 50% of tax dues 

declared in VCES was required to be paid by 30.6.2014, which can be extended 

by 31.12.2014 with interest; that the Appellant could pay service tax of Rs. 

26,25,627/- only upto 30.6.2014 and there was short payment of service tax of 

Rs. 27,922/-; that the Appellant also paid balance amount of Rs. 27,922/- on 

25.4.2015 and thus, the withdrawal of VCES declaration and immunity on the 

basis of default in making payment of minor amount of service tax dues of Rs. 

27,922/- within stipulated time period is not sustainable in the interest of 

justice. 

(ii) The penalty under Section 76 and Section 77 of the Act is not imposable 

as there was no short payment of service tax and as per merits of the case, the 

Appellant is not liable for payment of service tax; that for imposing penalty, 

there should be intention to evade payment of service tax; that the penal 

provisions are only a tool to safeguard against contravention of the rules; that 

there was no intention to evade payment of service tax and hence, no penalty is 

imposable and relied upon case law of Hindustan Steel Ltd -AIR 1970 (SC) 253 

and Pushpam Pharmaceuticals Company - 1995 (78) ELT 401. 

(iii) The Appellant submits that Section 80 of the Act provides that no penalty 

shall be imposed under Sections 76,77 and 78 of the Act, if it is proved that 

failure was caused due to reasonable belief; that there was bonafide belief on 

the part of the Appellant that the activities carried out by them are not taxable 

and therefore, there was reasonable cause for failure on the part of the 

Appellant to pay service tax and hence, penalty imposed under Section 76 and 

Section 77 may be set aside and relied upon case laws of (i) ETA Engineering Ltd-

2004 (174) ELT 19 (ii) Fyingman Air Courier Pvt Ltd-2004 (170) ELT 417 and (iii) 

Star Neon Singh -2002 (141) ELT 770. 

4. Personal Hearing Notices were sent to the Appellant on 11.3.2019, 

28.3.2019, 11.4.2019, 6.5.2019 for hearing scheduled on 19.3.2019, 

9.4.2019,25.4.2019 and 22.5.2019. The Appellant vide letter dated 23.5.2019 

made written submission and requested to consider written submission in lieu of 

Personal Hearing and to decide the case on merits. In written submission, the 



AppeaL No: V2/103/BVR/2018-19 

Appellant has reiterated the grounds of appeal contained in Appeal 

Memorandum. No one appeared from the Department on any date despite PH 

notices sent to the Commissionerate. 

Findings:- 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal and written submissions made by the Appellant. The issue 

to be decided in the present appeal is whether the impugned order denying 

immunity under Section 108(1) of the Finance Act, 2013 and making order for 

recovery of interest under Section 75 of the Act and imposing penalty under 

Section 77 and Section 78 of the Act is correct, legal and proper or not ? 

6. On going through the case records, I find that the Appellant availed 

Voluntary Compliance Encouragement Scheme, 2013 and filed VCES-1 on 

30.12.2013 declaring service tax dues of Rs. 53,07,119/-; that the Appellant paid 

service tax of Rs. 26,53,560/- on 31 .12.2013, Rs. 26,25,627 till 30.6.2014 and 

balance amount of Rs. 27,922/- along with interest of Rs. 71,252/- on 25.4.2015. 

The impugned order denied the immunity provided under Section 108(1) of the 

Finance Act, 2013 on the ground that the Appellant did not pay entire service 

tax dues by 31 .12.2014 and thereby failed to adhere to the timetine prescribed 

in VCES. The Appellant has pleaded that out of service tax dues of Rs. 

53,07,119/- declared by them under VCES, they paid service tax of Rs. 

52,79,197/- till 31.12.2014 and there was minor short payment of service tax of 

only Rs. 27,922/-, which was also paid along with interest on 25.4.2015 and 

hence, the adjudicating authority erred in withdrawing VCES declaration and 

denying immunity provided under section 108(1) ibid. 

7. I find it is pertinent to examine provisions contained in the Finance 

Act,2013 relating to time limit prescribed for making payment of service tax 

dues under VCES, as under: 

"107. Procedure for making declaration and payment of tax dues. — (1) 
Subject to the provisions of this Scheme, a person may make a declaration to the 
designated authority on or before the 31St day of December, 2013 in such form 
and in such manner as may be prescribed. 

(2) The designated authority shall acknowledge the declaration in such form 
and in such manner as may be prescribed. 

(3) The declarant shall, on or before the 31st day of December, 2013, pay not 
less than fifly per cent. of the tax dues so declared under sub-section (1) and 
submit proof of such payment to the designated authority. 
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(4) The tax dues or part thereof remaining to be paid after the payment made 
under sub-section (3) shall be paid by the declarant on or before the 30th day of 
June, 2014: 

Provided that where the declarant fails to pay said tax dues or part thereof on or 
before the said date, he shall pay the same on or before the 31st day of 
December, 2014 along with interest thereon, at such rate as is fixed under 
section 75 or, as the case may be, section 73B of the Chapter for the period of 
delay starting from the 1st day of July, 2014. 

8. I find that the Appellant was required to pay 50% of service tax dues by 

31.12.2013 and balance 50% amount by 30.6.2014 without interest and latest by 

31.12.2014 along with interest as per proviso to Section 107(4) supra. In the 

present appeal, it is on record that the Appellant paid service tax of Rs. 

52,79,197/- only till 31.12.2014 out of declared service tax dues of Rs. 

53,07,119/- and paid remaining service tax of Rs. 27,932/- on 25.4.2015 i.e. 

after 31.12.2014 prescribed in Section 107(4) of the Finance Act, 2013. ft is 

evident that the Appellant paid entire declared service tax dues after delay of 

almost four months from due date of 31.12.2014 and thereby, failed to adhere 

to the time line prescribed under Section 107(4) supra. I also find that there is 

no provision under VCES, 2013 for relaxation of timeline for payment of second 

installment beyond 31.12.2014. The Appellant is, therefore, not eligible to get 

benefit of the VCES, 2013 and impugned order has correctly rejected the VCES 

declaration filed by the Appellant and denied immunity provided under Section 

108 of the Finance Act, 2013. 

8.1 In this regard, I rely on the decision rendered by the Hon'ble Bombay High 

Court in the case of Transmedia Software Ltd. - 2018 (18) G.S.T.L. 35 (Born.), 

wherein it has been held that, 

"26. Before us, we do not think that the situation is identical. The petitioners  

knew their tax liability in advance. They knew that there was already 

relaxationlextension granted. Those who have not cleared the tax liability by the  

end of June, 2014 got one more opportunity and they had to make the payment 

on or before 31St December, 2014. The petitioners were desirous of obtaining 

benefit and concession under the STVCE Scheme. They were bound by the  

stipulations thereof. They knew the liability had to be cleared by 31st 

December, 2014. They made some payment after availing of the relaxation and 

by further relaxation, which was available till 31st December, 2014, they 

definitely could have made the deposit. How there could be a 

miscommunication is, therefore, not clear at all. The reason now assigned and in 

the memo of the petition is clearly an afterthought. We are in respectful 

agreement with the High Court of Tharkhand that when this is the nature of the  
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stipulations in the scheme, any view taken contrary to the same would be 

rewriting the scheme itself or prescribing conditions which are not specifically 

imposed."  

(Emphasis supplied) 

8.2 I also rely on the judgement of the Hon'ble High Court of Jharkhand in the 

case of Manpreet Engineering Et Const. Co. reported as 2016 (44) S.T.R. 384 

(Jhar.), wherein it has been held that, 

"('VT) These aspects of the matter have been properly appreciated by the 

Assistant Commissioner, Central Excise and Service Tax, Division-TV, 

Jamshedpur while passing the order dated 7th April, 2014. It ought to be kept in  

mind that whenever such voluntary discloser Scheme is floated, further leniency 

should not be given by the court to the declarant apart from what has been  

provided under the scheme, otherwise, there will be no end of liberal approach.  

Moreover, payment of tax has a direct nexus with the budget of the country.  

There are fixed dates for payment of taxes. Realisation of taxes after due date is  

a matter of policy decision of the Union of India. Hence this court will not 

extend the period for the payment of tax dues unless the scheme in question  

gives that liberty to the declarant.  

As stated hereinabove, in the facts of the present case, so far as the 

payment of first installment is concerned, which was minimum 50% of the tax 

dues so declared was to be paid on or before 31st December, 2013 and there is 

no provision under the VCES, 2013 for relaxation in the payment of first 

installment. So far as second installment is concerned, it was to be paid on or 

before 30th June, 2014. However, there is slight leniency in the payment of 

second installment, viz, if the second installment is not paid before 30th June, 

2014, the declarant can make the payment on or before 31st December, 2014, 

but, with interest. Thus, this petitioner-declarant has committed a breach of 

Section 107(3) of the VCES, 2013 in making the payment of first installment 

and hence, he is not entitled to get the benefits provided under this scheme. 

(Emphasis supplied) 

8.3 I also rely on the order passed by the Hon'bte CESTAT, Mumbal in the case 

of Global Networking Recourses reported as 2016 (44) S.T.R. 94 (Tn. - Mumbal), 

wherein it has been held that, 

"7. I fmd that the fact of the case is not under dispute. The appellant 

admittedly have not paid 50% of the total dues declared by them of 

Rs. 3,18,160/- on or before 31-12-2013. Though they have shown reason for 

non-payment of balance amount of Rs. 18,160/- on 31-12-2013 which was 

subsequently made on 2-1-2014. Even if the reason given is accepted there is no  
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provision in the scheme to condone the delay in payment, therefore time line 

prescribed under the scheme cannot be extended in absence of any provision for 

condoning the delay. The Hon'ble High Court of Gujarat on identical issue 

categorically held that time line provided under the scheme under Section 107  

cannot be extended." 

(Emphasis supplied) 

8.4 Since the Appellant made themselves not eligible for benefit of VCES, 

2013, the Appellant is required to pay interest on delayed payment of service 

tax from due date to actual date of payment in terms of Section 75 of the Act. I, 

therefore, uphold impugned order for recovery of interest under Section 75 of 

the Act. 

9. Regarding penalty imposed under Section 76 of the Act, the Appellant has 

contended that for imposing penalty under Section 76, there should be intention 

to evade payment of service tax; that there was no intention to evade payment 

of service tax and hence, no penalty is imposable under Section 76 of the Act; 

that there was bonafide belief on the part of the Appellant that the activities 

carried out by them are not taxable and therefore, there was reasonable cause 

for failure on the part of the Appellant to pay service tax and hence, penalty 

imposed under Sections 76 needs to be set aside. I find that failure to pay 

service tax would attract the provisions of Section 76 of the Act and for invoking 

these provisions, it is not mandatory that the elements of suppression/intention 

to evade payment of duty should exist. It is on record that the Appellant did not 

pay the payable service tax during the period from 2008-09 to 2012-13 and 

hence, they are liable to penalty under Section 76 of the Act even if there is not 

suppression of facts. For invocation of provisions of Section 80 of the Act, there 

should be reasonable cause for failure to pay service tax. The reason putforth by 

the Appellant for failure to pay service tax appears to be vague and not 

bonafide. I find that one can have bona fide belief due to decisions of the 

Hon'ble High Court/CESTAT holding that service tax was not payable or any 

instructions / Circular issued by CBIC on the subject matter. However, the 

appellant has not given any reason / justification as to why they were holding 

such belief. I, therefore, hold that there was no reasonable cause on part of the 

Appellant for failure to pay service tax and hence, there is no justification for 

invoking the provisions of Section 80 of the Act. I rely upon the order passed by 

the Hon'ble CESTAT, Kolkatta in the case of Gurdian Leisure Planners Pvt. Ltd. 

reported as 2007 (211) E.L.T. 229 (Tn. - Kolkata),wherein it has been held that, 
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"6. It was found that there were delay of certain number of days in depositing 

the tax due as found by the learned Adjudicating Officer and such delay ranged  

from 23 days to 296 days for the impugned period from October 2001 to  

September 2002 and remained undisputed throughout. Nor also any reasonable  

cause was shown by the assessee before the forums below as well as before  

Tribunal to consider the issue in the light of provisions contained in Section 80  

of the Act. Such Section required proof of existence of reasonable cause for the  

failure under Section 76 of the Act. Except the plea that they had to spend 

substantial amount on account of advertisement and other expenses with a view 

to attract travel loving people that they had made a substantial loss in the 

accounting year ending 31-3-2003 for which they had to pass through acute 

financial crisis, there was no other reason that was advanced by the Assessee. 

Authorities below did not make any finding whether the assessee had collected 

any service tax from its service takers during the impugned period to determine 

Assessable Value of taxable service in terms of provision contained in Section 

67 of the Act. 

7. Penalty is a preventive as well as deterrent measure to defeat recurrence of 

breach of law and also to discourage non-compliance to the law of any wilful 

breach. Penalty prescribed by Section 76 is levy on service tax on the 

consideration received in relation to Tour Operator Service which came into 

force from 1997 and well known to tour operators. The decisions on which the 

Ld. Commissioner (Appeals) relied upon relates to the matter of Central Excise 

and mere payment of service tax before issue of show cause notice does not 

alter commission of breach of law on the date of commissioning of the offence. 

Casual plea of the assessee that they spent substantial money on advertisement 

and other expenses to attract travel loving people does not appear to be 

reasonable cause to exonerate from penalty. Of course, just because penalty is 

prescribed that should not mechanically be levied following Apex Court's 

decision in the case of Hindtistan Steel Ltd. v. State of Orissa reported in 1978 

(2) E.L.T. (J159) (S.C.) = AIR 1970 S.C. 253. Section 80 of the Act having 

made provision for excuse from levy of penalty under section 76 if the assessee 

proves that there was a reasonable cause for failure under that section no other 

criteria is mandate of Law to exonerate from penalty. No reasonable cause being 

patent from the record towards failure to deposit the tax due, duly, except the 

casual approach of aforesaid, the Id. Commissioner (Appeals) was not justified 

to set aside the penalty levied under section 76 of the Act. 

\ 



By R.P.A.D.  

1rT 11 

(w) 

(co-W. '-lc1'i1) 

1TT 31tc1-ci (31L1i) 

To, 
M/s Shiv Pooja Construction, 
At: Gadhada, Post Trapaj, 
Taluka : Talaja, 
District Bhavnagar. 

IR 

dIc1cbI : dk1I, 

ic1a1di,&I 

Appeal No: V2/103/BVR/2018-19 

9. It is relevant to state that the decision on which the learned Commissioner 

(Appeals) relied relates to provision under Central Excise Act, 1944 while 

present appeal is under Finance Act, 1994 which is self contained code. 

Provisions of section 76 of Finance Act 94 has fastened liability to mandatory  

penalty in addition to the tax payable and there is no exception provided except 

cases covered by Section 80 of the Act. Provisions contained in 1 1AC of the 

Central Excise Act and Rule 173Q of the Central Excise Rules 1944 called for 

pay". This provided discretion whether to levy or not depending on the facts and 

circumstances of the case, while section 76 of the Finance Act has fastened 

liability subject to Section 80 of the Act even to excuse in justified cases and 

findings."  

(Emphasis supplied) 

9.1 In view of above, I uphold the penalty imposed by the impugned order on 

the Appellant under Section 76 of the Act. 

10. Regarding penalty imposed under Section 77 of the Act, I find that the 

impugned order has imposed penalty of Rs. 10,000/- under Section 77 on the 

ground of delay in making payment of service tax dues by the Appellant. I find 

that the Appellant was out of VCES due to non payment of full, service tax on or 

before 31.12.2014 as declared in VCES application dated 30.12.2013 and hence, 

normal Sections will apply. Thus, there is no infirmity in the impugned order for 

imposing penalty of Rs. 10,000/- for delayed payment of service tax dues under 

Section 77 of the Act. 

11. In view of above, I uphold the impugned order and reject the appeal. 

12. cbdi C% cll'ij c N't 31fY.l&i '&'4d d i'lT'1IcII I 

12. The appeal filed by the Appellant is disposed off as above. 

1c4H4ct, 
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