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Tf sT'ZFT 1ib/ llv,lct/ 'HId-Jct/ ili't SlI(rf', 'tZ rlH s,p;/ /1-c iic4lt, 

l"l4de /ccII 4-i'-Idl  /lTrtfiTltp 9J.I J1IcI T4c1 1l1QF "l'-T: 1 

Arising out of above mentioned 010 issued by Additionai/joint/Deputy/Assistant Commissioner, Central Excise/ST / CST, 

Rajkot/Jamnagar/Gandhidham: 

{ flJ-i ,ni T /Name &Address ofthe Appeflants & Respondent 

1. M/s Salasar Steel Industries Survey No. 147, Village- Nesda,Bhavnagar-Valbhipur Road,Tal: Sihor, 1)1st: 

Bhavnagar 

2. Shri. Hiten Bhandari (Partner of MIs Salasar Steel Industries Survey No. 147, Village- Nesda,Bliavnagar-

Valbhipur Road,Tal: Sihor, Dist: Bhavnagar). 

snsaT(atPt) llclici clklln 9Tts,t0i/TTdn5OJ1 aT5rt14 5ldl T'edI I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

lrr -1 'ie i 1'4' 'ieiRict's 3T,19444P 811 35B s  aritIlrxt 
aef, 1994 8TnT 86 dYd keiRifld 4iy tT ft I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal udder Section 350 of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

'-41,sr 
"1 i. i'1/ 

The special 'bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

'3'Icf d41kn1(acill 5F'tt9l 51nIllI '1PT t5ft '1l'fH 4'FnlT id  .fl"t 4J'1 Tct 'HIt( sfts .nis:1ict''s -L)t 
or, '1ifl 'Roiei'1i siei'1- ort th-ri I{1 

To the West reioa bench ofustoms, Excise & Service Tax Appellate Tribunal (CSAT) at, 201  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-38O16in case of appeals other than as mentioned in para- 1(a) above 

3FT4Tfll5rRott 41CO clnd,,1 5fij ct-'1  Sf7 (Iirt)0'14'1i'1cfl, 2001, 613t84'1r )otftof7e 'rs' 

EA-3 Rir -"IR 9lRt ni,,l li1)rr 'v1u xrrfifr I 'H 'H r',l 1ro, ii asit s,-s r,ovIl '/flr 3iTc'IIn4I 'ii 

1-."Iii 5 'II'S tF 3-iIi '541,5 '-II'S c"IliRT 50 nfl'S 1nt cl'S St-tRT 50 'Ii's ''1'i 81 5881t: 1,000/- 11114, 5,000/- 1'I'I 811'Tt 10,000/- 

11' RTf1II0'1 "1411 '-'5 41n-14 813 1lIPcI S81oT'R,r( 8,0,-fin 7T8TRFrft'Ill'S1iF1148ld4cS '5'l18'1'Il4I 8I1"ft 

r i14C'ii 0- 'sii lai0io 14ct wi-n-  (14i ii I0" I ;t14o il lr ''IrII'1, '141 RI'S 'I'1I 'EflfT '1 

f14 31'fic.014 81f U9Il'SIRR P1 t5l SOT ( S ) 5Oi0n 514n-1-'T'1f 14i.r 500/- HO oT)TSTU14 5J,c"S ic-n 'S'II 'HO 

I' 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/iriterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed 

bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public 

sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 

500/-. 

gfl"f'in 7TRT(14Slt7T F WITET SPftI, alf flkiTS-T,1994Cr t1Ii 86(1)81 Sicl4lcl 'Hl't.  f14c4iI  1994, 141 fflsrcr 9(1) nci 'I '.438 

S.T.51T411 F t81)8181S4'fI'I 5 f 'I41 ftf 8 OTST11c141 t(81Ttn'5944I{1Td yTftt 

8TfPtO 3 54114 'I'S 1'58181RT8, "lgfSSl'Sd '-4141 "445 SJ'I 581 5'Ii'4I '1411 9T,1c4i1 5 81514Sf 544,5 'II'S 119i or 

50 'II'S 'Inil cl'S STSTRT 50 '-il'S 'i'j, arfirslPd'r cssf: 1,000/- I'14, 5,00O/-'T3T 30-ToE 10,000/- 11'4'4 81T54lFkcl "4411 )"4' - '4'Il4 

81:1 Rl1ld li)c-c5 5F1 ' 5t9T8, ITRIIF4E aoffeflsr HI41IRI't''I t II'Si ftt '-ISIS'S '065.4' 81-1141 15 1'14'S1't '-1I'401'II' (Wft  SI'I Sifl 

14.'aicft'1 lc  5fl4-'1 5111 06'ITsvll SIT(14T( I e[rtt-'1iss.oT 115,ft1 ftlf '-15 'ili'Si 3t41'ii 15f)r i If r'0"flo 7T8TRt15Tr41t51I'SI 

I41T'h1-II i'II 4/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against lone 

of which shall be certified copy) and should be accompanied by a fees of Os. 1000/- where the amount of service tax & interest demanded 

& penalty levied of Os. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five 

lakhs but not exceeding Rs. Fifty Lakhs, 05.10,000/- where the amount of service tax & interest demanded & penalty levied is more than 

fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the 

place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.5001 

(UI 

(B 



(i)  

(C) 

(r1 al Pnu1,1994 PHI 86 2A) ,° ilcl'Icl t C'-{I 5FF, ICI1C  (i4), 1994, F44 9(2) 1 

9(2A) i-i gibe '- --t ST-i :ie .ryt 'u r3'r PTCT Pl1Ffl, .30445 iosc sr'ecn i4T(3rF), a-14 -30445 f04i a_ni 
iiu prrssn cii rr (dcC 1' C-  •F -91-x rc --m---o Trr aiag pr p cu-nt -ip-t FTTI -ii-p-t g- tr ii 

isiac, Fcco F6I4'I / 
The appeal under sub section (2) mod 242 of th section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of tli dbn'ice Tax Rples, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Con Isnoner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the C'unmissionerauthorizing the Assistant Commissioner or Deputy 
Commissionef of Central Excfse/ Serto Th.x o the the appeal before the Appellate Tribunal. 

sfrrsa 4I-')e .30445 i,4,TC5ifl5r s'f-i- 91.-a (1f0D9t4)I iPF2F44444'i ktr4 .3c11'O 

(ii) 35  F iT9T19 Tt ) 5ffC r(1lrii-r -  14 f T '-4 1FT ift 1 1 P PF ,.9gif F ..4)) -4 a 
5 45FF dcil DFT/eei T'-1 H,) POCTCTF CICI f'si)7iq P s-rcici "is 'e'-i'-i "ii-uci p 

cui .3IC', f54 ( 

13917i 4 i(.tiTlt'2ii1Hu 1'T"5t9f 1CT4T1HF"F1P 51TThF4 

(i) t4ll1l1'PiS'--DT 
(ii) C'lic ItftTF'PT"TC-r - 
)iii) iise lC, fC ls (FaG - 
- FTP lip fIg psr SITU F ',1IC1ITR PCT'T (f' 2) ffPb5F 2014 F 31155-F ')F TP 'fi'-'fls 9TfPsrrft ar zcirt {'iI.rsfiF 
zgCld 3rr5-31FFrCICl,gTTn/ 

For an appeal to be filed before' the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Sccri.an 83 of the Finance Act, 1994, an appeal agamst this order shall he 
befoi-e the Tribunal on payment of iG% of toe, duly demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute. provided the amount of pre-deposit payable would be sublect to a 
ceiling of Rs. 10 Crores, - - 

Under Central Excise ann S ----doe fax, 'Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneoti 'iCorivat Credit taken; 
iii) amount payabi" 'a:id- ice 6 of the Cenvat Credit Rules 

- provided further that the provisu'.n ii iiis Section shall not apply to the stay application and appeals 
pending before any appellate authority pCc.r tu tre commencement of the Finance )No2) Act, 2014. 

TRSr P-&'SR IgIgsrlarur 3111'liiT: 
Reviionapp1ication  to Gove,rnnient _____  
5Firsarhr'1tTuIsIfIial I p12'in'ici 110T1 or, 'rSTliO liifF 3rir)'5F,i,94 SITU 35EE d'i' F 
'COO C-iSIS, ' 9°re.11'ioC 4'-d15, )fio sona'e, era n-Prrr r-ff CI"l'i, ais'i cce rust, srpftaiff11o0o1, sip 

-loll ST)PT9 / - - 
A revisiOn application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revue. 4rh T1loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35FF of the -SkiS 1944 .n respect of the following case, governed by first proviso to sub-
section )1) of Section-358 ibid: 

i-fl. Ig#f acic Ig4-w-"- 'i) por9fIgrha'rsrspfPaff 5.Ni'iIi T3 l]5-9T'400445 Ig'Thii 5T1r31TU4CaI.1 SITI5IIT 
(i) fIg4f1T F=T F 54 010T1 3 I I LIFT Y'rl ff fITPr c I 175'  5- °rr 15T°T t C I F C '-505 17 CI IC IP 4) a i a I s'r )P'°f 

-
- 

In case of any loss of goods, where the loss o-u:-s in transit from a factory to a warehouse or to another factory 
or from one warehouse to anothet dwiny lire course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warelioe's 

(ii) sTFstcqldIg4)'Igs'roTFFrfIkiclaorryrnForFstIciuI 5- ''i'°l 5445  '171TP1rpFlF.304I5 3jspIgT(ftZ)Ig 5IC2I  , 
ST 515-1117 545't finft -iIgsTpFarrIfIs4IrI iff ii''24 / 
In case of rebate of duty of excise Sri goods exported to any country or territory outside India of on excisable 
material used in the manufacture 01 t,'re prods ClIuch are exported to any country or territory outside India. 

(iii) sPi fi.5 Frl'iJ5'l15fIglC )CI SIHI 1701FF 'iTSsr "-1010 4TraT111'4Ir4 ST'-ICI 41/ 
In case 01 goods exported outside indIa raped to Nepal or Bhutan, without payment of duty. 

(iv) 5jltfPrlr rc'ils Ig-.3c'iIo-i g1e17Ig FF5-fI1il'liT yaP 7ITI5-FF3rfPi5FT15-9C5,  f FS4I Ig dsl 44 4 5  

FtiI(3pff9p17gaI iso e1fPTEirli(F- 2),19984)irr 109175-5-ri I7to 
51' p1/ 
Credit of any duty allowed to be utilized tc",vards payment of excise duty on fmal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,'l 998. 

)v) 1'iIrS sTPa'u4t4rirfI tS4S'-f dasi EA-8 a-, 3r01fi'a.-P'is 5-4150 spsF(3TP15)P1541541,2001,Ig 9Ig3riuiyrffPa ru 
i 3T5-ci4quI173Frg1734dCIos ,'iI41 SIIIgII   

'S-PS .30115 i)S. 5-IPfISF, l944 Silo 35-ES Feps  fPTTf'Tr p'-'e 4) asisdi FSIT&5' F OTTR-6 4)'Sif3 4-is 
5I(I'I / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from ttle date on which the order sought to be appealed aeainst is 
communicated and shall be accompaniru by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 ChaL:.n e'.'ldcilcing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Malor Head ot Account. 

(vi) ofe11'ra l ocIg (1ol)PaiIIuarTsfrsa-ru4 TISIII[/'trl , - 
-4545FF 01104 I SITU S'45 ST -'ic-il 'S'-i PT 51'  FF11 200/- FT 'spIol-I fItci 5111 ills siP) c-itt c-es U'5550F ssl 5' ,&4isi  r4)' 'isi 
1000 -/ SIT "-plot-i (P541 suI 
The revision app,lication sfIall  be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and i-is. 1000/- where the airiount mvolved is more than Rupees One Lao. 

)D) ru(Ppsrssiinrit'i-4 iTrFirr17r5FrPSi1531Tk3r(Isp'SFroT5F rr5-IolslpFSrzruIg4Iwrr 
SftsPt(Pi-aT'tFruFa-F(PTruCuP)sr(P SIP4)' 0541fI44,c'II 5Ir5F3T$1531TIgr C&'SltFrlTFSTrFSFlPFlsr cil *4 / In cae 
if the order covers varipusnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one apolication to the 
Central Govt. As the case may be, is hOed to avoid scriptoria work if excising Rs, 1 lakh fee of Rs. 100/- for 

'T-4Icmrrf'er -4151 1-1 iffPfPerrr 1975 5-a'SIJ4i' IF -4MI'-' 5-1 rivr ia 5'-IC -F5''r4)'StfITs(Pe4(PF 650 e SIT -Il-Il-i-I 
,'4'-II Iii STtPTI / - . -'. - .- , - - 

One copy of application or 0.1.0. as the case may be, and, the order of the adjudicatinp authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc'l'ieclule-I in terms of the Court Fee Act,1975, as amended, 

rftrl'r 3lsi5, .30113 l'04 75f 45150 P3410 04T5TfiI'9 ('SIs  P)'fP') (PSCIO4), 1982 r af*d' ii  34131 ITFIPISt 3ITiTP 4)' 
c ('P5 (P'S '4' 0 SI C (P5-mIT 4)' illor '41' t4 II 31TSTff*1' fIt-Il 5101 if! / 
Attention is also invited to the rules covenn,g these and other related matters contamed in the Customs, Excise and Service Appellate Tribunal (Procedure) Mules, 1982. 

331 a'-041s STIP'Fr ifil' ifififl,'IIIPI-i 'i.s' '-5 n-jllrii 01115', fb-pi 3111' 04)0054 '.115810) Ig 13o, 31-11-414)' fIgmrrmftsr sc 
wsvw.cbec.gov.in  SIT SF '-5173' P I J - 
For the elaborate detailed and latest oroc-Isrons relatcng to filing of appeal to the higher appellate auth 
appellant may rel'er to the Departmentai website wwsv.cbec.gov.in, 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been flied by the Appellants (herein 

after referred to as"Appellant No. 1 & Appellant No. 2) as detailed in the Table 

below against Order-in-Original No. 53/Excise/Demand/2017-18 dated 

28.02.2018 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner, CGST Division Bhavnagar — I, Bhavnagar (hereinafter 

referred to as 'the lower adjudicating authority'):- 

Sr. No. Appeal No. Appellant 
No. 

Name of the Appellant 

1 V2/66/BVR/ 
2018-19 

Appellant 
No. 1 

M/s. Salasar Steel Industries, Survey No. 147, 
Villagar — Nesda, Bhavnagar — Valiabhipur Road, 
Taluka — Sihor, District — Bhavnagar. 

2 V2/65/BVR/ 
2018-19 

Appellant 
No. 2 

Shri Hiten Bhandari, Partner of M/s. Salasar Steel 
Industries, Survey No. 147, Villagar — Nesda, 
Bhavnagar — Vallabhipur Road, Taluka — Sihor, 

District — Bhavnagar. 

2. The officers of Central Excise Bhavnagar Commissionerate on intelligence 

that some re-rolling units of Sihor, Bhavnagar etc. were engaged in large scale 

evasion of Central Excise Duty by removing Re-rolled products viz. M. S. 

Round/TMT Bars etc. clandestinely with active support of few brokers, who 

procured orders from different buyers and procured Re-rolled products from 

different re-rolling units and dispatched them through transporters without 

Central Excise invoices and without payment of Central Excise duty, conducted a 

coordinated search at the premises of S/Shri Himanshu Nandlal Jagani, 

Yogeshbhai Ramnikbhai Sanghvi, Veersingh Bhadouriya, brokers of Re-rolled 

products at Bhavnagar and recovered several incriminating documents. 

2.1 Show Cause Notice No. V/15-62/Dem./H.Q./2015-16 dated 06.08.2015 

was issued to the Appellants alleging as under:- 

(i) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, CTD/MS Round Bars attracting Central Excise duty of 

Rs. 23,99,073/- to various customers without issuing the invoices and without 

payment of Central Excise duty; 

(ii) Appellant No. 2, Partner of Appellant No. 1, concerned himself in selling, 

storing, keeping and removing of the excisable goods which he knew and had 

reason to believe that the same were liable to confiscation, which has made him 

liable to penalty under Rule 26 of the Central Excise Rules, 2002 (hereinafter 

referred to as "the Rules"); 

(iii) Shri Himanshu N. Jagani, Shri Yogesh R. Sanghavi and Shri Veersingh 

Page 3 of 14 
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Bhadouriya, brokers concerned themselves in selling the excisable goods on 

commission basis in clandestine manner, which they knew and had reason to 

believe that the same were liable to confiscation and hence, they were liable to 

penalty under Rule 26 of the Rules. 

2.2 The said Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order, in which (i) Central Excise duty of Rs. 

23,99,073/- was confirmed under Section 11A(10) of the Central Excise Act, 

1944 (hereinafter referred to as "the Act") along with interest under Section 

11AA of the Act and penalty of Rs. 23,99,073/- was imposed under Rule 25(1) of 

the Rules read with Section 11AC(1)(c) of the Act upon Appellant No. 1 with 

benefit of reduced penalty; (ii) Penalty of Rs. 3,00,000/- imposed under Rule 

26(1) of the Rules upon Appellant No. 2 and (iii) Penalty of Rs. 10,000/-

imposed, under Rule 26(1) of the Rules, on each of Shri Himanshu N. Jagani, 

Shri Yogesh R. Sanghavi and Shri Veersingh Bhadouriya. 

2.3 As per available records of this office, Shri Himanshu Nandlal Jagani, Shri 

Yogeshbhai Ramniklal Sanghvi and Shri Veersingh Bhadouriya, all Brokers have 

not filed appeal against the impugned order. 

3. Being aggrieved with the impugned order, Appellant No.1 & 2 preferred 

appeals, inter-alia, on the various grounds as under:- 

Appellant No. 1 & 2:  

(I) The impugned order has been passed on the basis of the third party 

evidence only and without corroborating the statutory central excise records 

maintained by the appellant, therefore, the impugned order not sustainable in 

law. 

(ii) The SCN alleged that the appellant removed the excisable goods without 

payment of duty on the basis of entries found in private records seized from the 

brokers, but these seized records had not been proved as authenticated 

documents by the lower adjudicating authority. 

(iii) The lower adjudicating authority had provided relied upon documents in 

form of CD instead of hard copies as required to meet with the principle of 

natural justice read with the provisions of Section 33 of the Act; that relied upon 

documents supplied in the form of CD are not found in accordance with the 

conditions laid down under Section 36B of the Act read with Section 65 of the 

Indian Evidence Act and such documents cannot be accepted as the relied upon 

Page 4 of 14 
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evidences to frame a charge against the appellant. They relied upon case law of 

M/s. Shivam Steel Corporation report:ed as 2016 (339) ELT 310 (TrhKalkata). 

(iv) The lower adjudicating authority filed to establish clandestinely procured 

the raw materials as well as failed to establish clandestinely manufactured the 

excisable goods from the said illicit procurement of raw material. In absence of 

proving the charge of illicit procurement of raw materials and charge of 

clandestine manufacture of the final product on the so called illicit procurement 

of raw material, the charge of illicit removals of the goods was not justifiable. 

(v) The impugned order issued only on assumptions presumptions grounds; 

that no investigation had been carried out at the end of buyer/purchaser; that 

the entries mentioned in the seized documents were not authenticated 

documents; that such entries has also not been got perused before the 

appellant; that comparison of such entries with sales register of the appellant is 

not sufficient without any corroborative evidences. The lower adjudicating 

authority did not prove money flow back with reference to clandestinely removal 

of finished goods as well as no evidence placed on record regarding payment of 

freight charges. 

(vi) The duty determined on the value shown in the seized private records of 

third party was not genuine and correct as provided under Section 4 of the Act. 

(vii) The appellants relied upon following case laws: 

- Om Aluminum Pvt. Ltd. — 2014 (311) ELT 354 (Tri.Ahd.) 
- 0rder No. A/11033-11034/2015 dated 17.07.2015 of the Hon'ble CESTAT, 
Ahmedabad in case of Bajrang Casting Pvt. Ltd. 
- Adani Enterprises Ltd. — 2015 (324) ELT 461 (Mad.) 
- Fitex Industries Ltd. — 2017 (354) ELT 406 (Tn. Chan.) 
- Tara Chand Naresh Chand — 2017 (355) ELT 445 (Tri.Delhi) 
- Golden Steel Corporation Ltd. — 2017 (347) ELT 570 (Tn. Kolkata) 

4. Personal hearing was granted to the Appellant No. 1 and Appellant No. 2 

on 18.03.2019, 28.03.2019, 30.04.2019 but no one appeared on the given dates. 

Appellant No. 1 & Appellant No. 2 vide letter dated 27.04.2019 have submitted 

that the appeals may be decided on the basis of grounds of appeals and they 

further relied upon following case laws: 

Kapadia Dyeing, Bleaching & Finishing Works — 2000 (124) ELT 821 (Tn.) 

Parshuram Cement Ltd. — 2003 (160) ELT 213 (Tn. Del.) 

Findinqs:  

5. I have carefully gone through the facts of the case, the impugned order 

and written submissions made by the Appellants. The issues to be decided in 

these appeals are whether in facts and circumstances of the case: 

i) whether confirmation of demand of Central Excise duty of Rs. 23,99,073/- 

Page 5 of 14 
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under Section hA of the Act along with interest under Section 11AA of 

the Act against Appellant No. 1 is correct or not; 

ii) whether imposition of penalty of Rs. 23,99,073/- on Appellant No. 1 under 

Section 11AC(1) of the Act is correct or not; 

iii) whether penalty of Rs. 3 lakhs imposed on Appellant No. 2 under Rule 26 

of the Rules is correct or not. 

6. I find that the officers of Central Excise, Bhavnagar conducted co-

ordinated search at various places including at the premises of Shri Himanshu N. 

Jagani, Shri Yogesh R. Sanghavi and Shri Veersingh Bhadouriya, all Brokers, and 

incriminating documents like diaries, notebooks, files, loose papers etc. were 

recovered from these premises. The statements of Appellant No. 2 (partner of 

Appellant No. 1) and Shri Himanshu N. Jagani, Shri Yogesh R. Sanghavi and' Shri 

Veersingh Bhadouriya were recorded by confronting them with the recovered 

and seized records and the entries recorded in the notebook/diaries resumed 

under Panchnama proceedings revealing clandestine manufacture and clearances 

of M. S. Round/TMT Bars to buyers against cash transactions without Central 

Excise invoices and without payment of Central Excise duty as seen from Para 32 

to 40 of the impugned order. Shri Himanshu Nandlal Jagani in detailed manner 

explained the codes used and the transactions recorded in the said private 

notebooks/diaries as detailed at Para 33 to 33.3 of the impugned order. 

7. The grounds of appeal state that the lower adjudicating authority, while 

passing the impugned order, has ignored the submissions made by them, 

whereas I find that the adjudicating authority has mentioned the defense 

submissions in detail in the impugned order, and has also discussed submissions 

giving his findings. Thus, this argument put forth by the appellants is devoid of 

merits. 

7.1 I find that demand of Rs. 23,99,073/- has been computed as per 

Annexure — E to the Show Cause Notice and before recording statement of 

Appellant No. 2 all documentary evidences recovered from the premises of 

Appellant No. 1, Shri Himanshu N. Jagani, Shri Yogesh R. Sanghavi and Shri 

Veersingh Bhadouriya were placed before him and shown to him. Appellant No. 2 

(Partner of Appellant No. 1) in his statements dated 23.03.2013 and dated 

09.04.2015 recorded under Section 14 of the Act had gone through Panchnama 

drawn at the above said premises and the statements made by the transporters, 
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broker, etc. Appellant No. 2 was also given opportunity to go through 

incriminating documents, statements and duty calculation worksheet before 

giving testimony about the truth and correctness thereof; that he was shown 

duty calculation Annexure-E prepared on the basis of investigation showing 

transactions carried out through brokers of Appellant No. 1. I find that the 

documentary evidences and statements of the brokers, transporters and 

Appellant No. 2 have been discussed and deliberated upon in a very elaborate 

manner in the impugned order and many transactions recorded in the seized 

private records were found tallying with the statutory records/transactions of 

Appellant No.1 which proves authenticity of transactions and details contained in 

incriminating relied upon documents and relevance of those for duty liability on 

Appellant No. 1. 

7.2 I would like to reproduce some relevant and important paragraphs of the 

impugned order, which are important to decide these Appeals, as under:- 

(i) Para 33 of the impugned order — Shri Himanshu N. Jagani, Broker 

explaining code used in diary and confirming removal of the finished goods 

without payment of duty and without issuance of invoices: - 

fl33,
I find that the above details written therein were deciphered by him 

through his various statements recorded wherein he deposed that he is broker of 

Iron & Steel Bars, Angle, Flats etc. He purchased the qoods on behalf of his 

customers from the manufacturers situated and agreed with the contents 

narrated/n the Panchnama dated 12.09.2012. He further deposed that steel bars 

or other goods like 'Flats'! 'Patti'/'Patta purchased and loaded in a vehicle from 

a rolling mi/I, were directly dispatched to his customers in the same vehide i.e.  

the goods loaded from a rolling mill in a vehicle was not unloaded at any 

intermediate place. He confirmed that the details of the goods purchased from a 

re-rolling mill viz, its rate and total amount were written in the documents (note-

books) mentioned at Sr. No. 12 & 14 of the Annexure to the Parichnama dated 

12.09.2012 and its relevant entIy was made in the documents mentioned at Sr.  

No. 13 which is customer-wise ledger, in the same date on debit side and that an 

entry on its credit side was made in the date on which payment was made to the 

re-rolling mi/I. He further deposed that as stated in his statement dated 

26.9.2012, he had mentioned names of re-rolling mills in short and in most 

cases, first name was written in the documents seied under Panchnama dated 

12.09.2012. He write short/first name of the re-rolling mills as written in these 

seLzed documents and against these he was asked to write full name of the re-

rolling mills and name of its ma/n person or the person to whom he dealt for 

purchasing the goods, he explained/deciphered the code/short names of the re-

rolling mills and the name of the concerned persons with whom he used to deal 

for purchase of goods." 

(Emphasis supplied) 

(ii) Paras 33.1 & 33.2 of the impugned order explained details noted down in 

the private records seized from Shri Himanshu N. Jagani, Broker: 

"33.1 As per the statement dated 02.04.2013 of the Noticee No. 3(Sr. No. 5 of 

answer to question no.2), wherever short/code name "Salasha/salar" was written 
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in the documents seied under panchnama dated 12.09.2012, it refers to M/s. 

Salasar Steel Industires, Nesda, Bhavnagar i.e. Noticee No.1. Further, by giving 

an example how the transactions of purchase of goods from a re-rolling mill, sale 

to his customers, amount payable to re-rolling mill and payments made to rolling 

mill etc. were made, it transpires that the documents no. 12 and 14 are 

maintained by the Noticee No. 3 for recording the details of goods purchased by 

him such. as Date, Description of goods, Name of Seller & buyer, vehide no., 

total amount etc. and that the same practice was followed by the Noticee No. 3 

for purchase of goods from all the other rolling mills induding the Noticee No. 1. 

For example, scanned image of page no. 15x 16 of document no. 12 is shown in 

SCN." 

'33.2 It is further observed that, the documents No. 7 & 13 are party wise 

(customers and supplier) Ledgers maintained by the Noticee No. 3. In those 

documents, there are separate page for each parties (customers and supplier). 

On left side of the page is "CREDiT" where the Noticee No. 3 used to write date 

and amount (Rs. in actual figures) of the goods purchased from/sold to the re-

rolling mill/customer. While, right side of the page is "DEBiT" where the Noticee 

No. 3 used to write date and amount (Rs. in actual figures) given to/received 

from the re-rolling mill/customer. For example, scanned image of page no. 62 of 

document no. 13 is shown in SCN. These details prove the modus operandi and 

manner in which records of clandestine dearance were maintained." 

(Emphasis supplied) 

(iii) Para No. 39 and 39.1 to 39.3: Appellant No. 2 and Shri Shri Himanshu 

Nandlal Jagani, Broker of Appellant No. 1 accepted clandestine removal by 

Appellant No. 1: 

U39 I find that the Anti-Evasion branch also gathered the intelligence that 

the Noticee No. 1 were dandestinely dearing excisable goods without cover of 

any Central Excise in voice and without payment of Central Excise duty. A team of 

officers of Anti-Evasion carried out search operations on 23-03-2013 at the office 

premises of the Noticee No. 1. I find that Annexures were prepared on the basis 

of documents mentioned at Sr. No. 12 & 14 of the Annexure to Panchnama 

dated 12-09-2012 drawn at the office premises of Shri Himanshu N. Jagani, 

Broker, documents mentioned at Sr. No. 5(i) & 5(h) of Annexure to Panchnama 

dated 06-10-2012 drawn at residence of Shri Yogesh R. Sanghavi, Broker and 

documents mentioned at Sr. No. 7 of Annexure to Panchnama dated 12-03 -2013 

drawn at office premises of M/s. Radhe Steel, Bhavnagar (Shri Virsinh 

Bhadour/ya, Broker-proprietor of the firm). I further find that no invoice or sales 

bills were issued by Noticee No. 1 for the goods mentioned in most of the entries 

of said Annexure and goods have been removed without payment of duty and 

without issue of in voices." 

"39.1 I find that a statement of Noticee No. 2 viz. Shri Hiten Bhandari, 

partner of Noticee No. 1 was recorded 09-04-2015 wherein he accepted that the 

entries of Annexures in respect of which no invoices or sales bill issued as per 

their Sales Records, the goods mentioned in the sales records were removed by 

them without payment of duty and without issue of central excise invoice. I find 

that the Noticee No. 2 in the said statement also accepted that they received 

payment for goods sold/removed by his firm without issuance of in voice and 

without payment of duty in cash. Shri 1-/iten Bhandari perused various statements 

of and put his dated siqnature on the same.  

"39.2 In view of the above said categorical admission by the partner of 

Noticee No.1, it leaves no scope that the Noticee No. 1 in nexus with the other 

Noticees have deared the goods dandestinely without preparation of in voice and 

without payment of duty. The Noticee No.2 fully admitted the duty evasion of Rs. 

23, 99,073/- as calculated and shown in Annexure-E. The Noticee No. 3 dearly 
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admitted in his defense submission dated 20.02.2017 that - 

8. Therefore, it is requested to condone this act being a first 

one and drop the charges alleged against our client and refrain them 

from imposing a penalty. 

l93
In view of the above said defense submission, the Noticee No. 3 

categorically admitted his offence and involvement in the case and requested to 

condone the same, otherwise there was no need for him to request for non-

imposition of penalty. These facts itself demonstrates the conspiracy and the 

manner in which dub,' has been evaded by the Noticee No. 1 with the active help 

of Noticee No.3. There are the crucial and important evidence in form of 

statement and defense submission which are incontrovertible and admitted by 

them on their own. Hence, these evidences are sufficient itself and needs no 

further corroboration in the said background. The said statements have never 

been retracted by the Noticee No.2, 3 and 5 and being refuted during the 

statement or in defense to the SCN or during the course of hearing, as such it 

becomes final and to be regarded as incontrovertible evidence. However, the 

other evidence have also been collected and corroborated as discussed herein 

above." 

(Emphasis supplied) 

7.3 I find that on being confronted with the incriminating documents seized 

during the searches, Shri Himanshu N. Jagani, Broker as well as Appellant No. 2 

(partner of Appellant No. 1) in their respective statements recorded by the 

Central Excise Officers during investigation have categorically admitted that 

Appellant No. 1 had cleared goods without Central Excise invoices and without 

payment of Central Excise duty as per the entries in duty calculation worksheet. 

Statements of various transporters also corroborate the clearances of goods in 

clandestine manner by Appellant No. 1. 

7.4 I further find that these are substantial evidences, duly corroborated, 

which have not been retracted at any stage and therefore, as per the settled 

legal position sanctity of the same cannot be undermined by bald arguments 

only; that authenticity of records seized from the premises of Appellant No. 1 

and broker have been duly corroborated and correlated and tallied with records 

seized from Appellant No. 1 before quantifying Central Excise duty liable to be 

paid by Appellant No. 1. Appellant No. 2 in his statement dated 23.03.2013 and 

dated 09.04.2015, as referred to at Para 11.3 and Para 13.2 of the impugned 

order has clearly accepted Annexures computing duty calculations. While 

comparing duty calculation, many entries found to be tallying with the statutory 

records of Appellant No. 1 and such entries were excluded from the demand. 

7.5 Appellant No. 1 has contended that demand of duty cannot be confirmed 

on the basis of diaries and records recovered from the third party like broker, 

Shri Himanshu N. Jagani and hence, demand made on the basis of third party 
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documents is not sustainable. In this regard, I find that the diaries maintained by 

the broker recorded licit, as well as illicit transactions of Appellant No. 1; that 

many transactions recorded in private records tallied with invoices were actually 

issued by Appellant No. 1. Thus, truthfulness of diaries/notebooks and other 

private records recovered from the broker during search is clearly established, 

also because broker and Appellant No. 2 have admitted to have dealt with the 

goods belonging to Appellant No. 1 without Central Excise invoices and also sold 

such goods without Central Excise invoices. I also find that demand has been 

computed on the basis of duty computation Annexure/s prepared on the basis of 

private records recovered from the broker and Appellant No. 1; that all links 

involved in the case, i.e. broker, transport:ers, Appellant No. 1, Appellant No. 2, 

etc. have corroborated evidences gathered during searches and therefore, 

demand cannot be said to be based upon third party evidences only. The case in 

fact, is not based only on third party documents but duly corroborated by host of 

other evidences also; that multiplicity of party negates the concept of the third 

party. In the instant case, the evidences of clandestine removal have been 

gathered by the investigating officers successfully from many places and 

therefore, it cannot be called third party evidences but corroborative and 

supporting evidences against Appellant No. 1. 

7.6 Further, Appellant No. 2 (Partner of Appellant No. 1) in his statements 

dated 23.03.2013 and dated 09.04.2015 recorded during investigation, on being 

confronted with vital documentary and oral evidences along with duty calculation 

Annexure, has admitted that they cleared excisable goods without payment of 

duty and no Central Excise invoices raised for such transactions. These 

statements dated 23.03.2013 and dated 09.04.2015 of Appellant No. 2 have 

never been retracted as found by the lower adjudicating authority at Para 39.3 of 

the impugned order, hence, the statements have sufficient evidentiary value, 

which cannot be belittled only by arguments. 

7.7 Therefore, in view of the facts and circumstances of the case and the 

combined effect of all concrete and corroborative evidences available on records 

reflect that Central Excise duty evasion has indeed taken place and Appellant No. 

1 has indulged in it. I, therefore, find that all these are required to be 

considered as vital and hard evidences and are sufficient to prove the case 

against the appellants. I also rely upon the decision of the Hon'ble CESTAT in the 

case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del) wherein it 
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has been held as under :- 

"5. I note that in both the proceedings a/most identical set of facts were 

involved.. The allegation was that based on evidences collected from the 

suppliers ' side, unaccounted receipt and further manufacture of dutiable items by 

the appellant was sought to be sustained. Admittedly, the case is not only based 

on the material evidence collected from the supplier's end and also as 

corroborated by the responsible persons of the supplier's end. The receipt and 

use of the such unaccounted raw materials for further manufacture has 

apparently been admitted by the appellants and due duty short paid has also 

been discharged during the course of investi'ation itself The appellants great 

emphasis on non-availability of the further corroboration by way of details of 

transport, money receipt, etc. In the present case, the evidences collected from 

the supplier's site is cateqorical and cannot be disputed. The private records of 

the suppliers have been corroborated and admitted for the correctness of their 

contents by the persons who were in-charge of the supplier's units. When such 

evidence was brought before the partner of the appellant's unit, he categorically 

admitted unaccounted dearance of dutiable items. However, he did not name 

the buyers to whom such products were sold. In such situation, it is strange that 

the appellant has taken a plea that the department has not established the 

details of buyers and transport of the finished goods to such buyers. It is seen 

that the records maintained by the suppliers, which were affirmed by the persons 

in-charge cannot be brushed aside. It is not the case of the appellant that the 

suppliers maintained such records only to falsely implicate the appellant. In fact, 

the supply of unaccounted raw materials has been corroborated by the partner 

of the appellant's firm. In such situation, it is not tenable for the appellant to, 

now in the appeal stage, raise the point by requirement of cross-examination, 

etc. Admittedly, none of the private records or the statements qiven have been 

retracted or later contested for their authenticity. In the appeal before the 

Tribunal, the appellant is makinq a belated assertion that the statement by the 

partner of the appellant-firm is not voluntary. Various case laws relied upon by 

the appellants are not of any support in the present case. In the cases involving 

unaccounted manufacture, the evidence of each case are to be appreciated for 

condusion. As noted already, the third party's records at the supplier's side as 

affirmed by the person in-charge and further corroborated by the appellant 

cannot be discounted only on the 9round of further evidences like transportation 

and receipt of money has not been proved. In a clandestine manufacture and 

clearance, each staqe of operation cannot be established with predsion. On 

careful consideration of the grounds of appeal and the findings in the impugned 

order, I find no reason to interfere with the findings recorded by the lower 

authority. Accordingly, the appeals are dismissed" 

(Emphasis supplied) 

7.8 It is sett1ed law that in cases of clandestine removal, the Department is 

not required to prove the case with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shah 

Guman Mal reported as 1983 (13) ELT 1631 (SC) & Aafloat Textiles (I) P. Ltd. 

reported as 2009 (235) ELT 587 (SC). 

7.9 The statements, if not retracted, are legal and valid evidences in the eyes 

of law and have to be considered as corroborative evidences as held in the cases 

of (i) Naresh 3. Sukhawani reported as 1996 (83) ELT 258 (SC) (ii) Rakesh Kumar 

Garg reported as 2016 (331) ELT 321 HC-Delhi. I find that statements of 
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Appellant No. 2 admitting clearances of goods without payment of Central Excise 

duty and without issuing invoices were inculpatory and specific and have not 

been retracted and therefore, are admissible as held in the case of Hi Tech 

Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

114 On careful consideration of the facts and circumstances as outlined above, 

I find that the statement of Director is the basis for the demand. The statement 

is inculpatory and is specific. The Director dearly admitted that the 

documents/private records recovered by the officers contained details of 

procurement of raw materials as well as clearance of finished goods with and 

without payment of duty. This fact is further strengthened by the observation 

that many entries in the private documents are covered by the invoices issued by 

the assessee on which duty stands paid. The Director has dearly admitted the 

truth of the charts as well as clandestine clearance of goods covered by the 

entries in the private notebooks which are not covered by the invoices. Such 

statement is admissible as evidence as has been held by the Apex Court in the 

case of Systems & Components Pvt. Ltd. (supra). The activities of clandestine 

nature is required to be proved by sufficient positive evidence. However, the 

facts presented in each individual case are required to be scrutinized and 

examined independently. The department in this case has relied upon the 

confessional statement of the Director which is also supported by the mentioned 

entries in the private records. There is no averment that the statement has been 

taken under duress. The assessee also does not appear to have asked for cross-

examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has erred in 

taking the view that there is not enough evidence of dandestine removal of 

goods. Even though the statement of Shri Sanjay Kejriwal, who is said to be the 

author of the private records recovered has not been recorded, it stands 

admitted by Shri Tekriwal, Director about the truth of the contents of the private 

notebooks. Consequently, I find no reason to disallow this piece of evidence. 

16. The evidence of dandestine dearance has been brought on record only as a 

result of investigation undertaken by the department. The evidences unearthed 

by the department are not statutory documents and would have gone 

undetected but for the investigation. Therefore, this is a clear case of 

suppression of facts from the department and certainly the extended period of 

limitation is invocable in this case and hence the demand cannot be held to be 

time-barred." 

(Emphasis supplied) 

7.10 I rely on the order in the case of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.), which held that notebooks (diaries) 

seized from the possession of appellant's employee at the time of search 

showing entries for accounted as well as unaccounted goods which have been 

explained in detail and disclosed by GM of the factory tally with invoices/gate 

passed is trustworthy; that statement of employee running into several pages 

and containing detailed knowledge to be considered reliable. I also rely on the 

decision in the case of Ramchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT 

A61 (S.C.) wherein similar view has been taken by the Hon'ble Apex Court. 

7.11 I am of the considered view that the admitted facts need not be proved 
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as has been held by the Hon'ble CESTAT in the cases of Alex Industries reported 

as 2008 (230) ELT 0073 (Tri-Mumbai) and Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. -Chennai). Hon'ble CESTAT in the case of Karori Engg. 

Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in light of the positive evidences available in this case as discussed 

above and in the impugned order. The Hon'ble CESTAT in the case of N R 

Sponge P. Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that when 

preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

7.12 In view of above, I find that the contentions raised by the appellants are 

of no help to them and the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs. 23,99,073/- by the lower 

adjudicating authority is correct, legal and proper. 

8. Since demand of duty is confirmed, the interest is also required to be paid 

at applicable rate under Section 11AA of the Act. I, therefore, uphold the 

impugned order for recovery of interest. 

8.1 I find that this is a case of clandestine clearances of the goods without 

Central Excise invoices and without payment of Central Excise duty and hence, 

the impugned order has correctly imposed penalty equal to duty i.e. Rs. 

23,99,073/- on Appellant No. 1 under Section 11AC(1) of the Act with option to 

pay reduced penalty © 25% of duty confirmed as per provisions of Section 11AC 

of the Act and as per judgements passed by the Hon'ble Supreme Court in the 

case of Rajasthan Spinning and Weaving Mills reported as 2009 (238) E.L.T. 3 

(S.C.) and CBEC Circulars No. 898/18/2009-CX., dated 15-9-2009 dated and No. 

889/09/2009-CX., dated 21-5-2009. 

8.2 Appellant No. 2 (Partner of Appellant No. 1) has contended that the lower 

adjudicating authority has failed to establish as to how he has abetted the so-

called evasion of Central Excise duty and thus penalty on him has been wrongly 
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imposed under Rule 26(1) of the Rules. I find that the facts of this case very 

clearly establish that he was the key person of Appellant No.1 and was 

responsible for clandestine removal of the goods manufactured by Appellant No. 

1. He, as partner, was looking after day-to-day affairs of Appellant No. 1 and had 

concerned himself in various irregular activities related to excisable goods 

including manufacture, storage, removal, transportation, etc. of such goods, 

which he knew and had reason to believe that they were liable to confiscation 

under the Act and the rules made thereunder. I find that imposition of penalty 

upon him as partner under Rule 26(1) of the Rules in addition to imposition of 

penalty on his partnership firm is legally correct and proper. Simultaneous 

imposition of penalty upon partnership firm and partner is also appropriate in 

light of the judgment of Hon'ble Bombay High Court in the case of Amritlakshmi 

Machine Works reported as 2016 (335) ELT 225 (Bom). 

9. In view of above, I uphold the impugned order and reject both appeals. 

O 314)cd3CclI'.I c   d14 3)c fRI 3Ycfd . 

10. The appeals filed by the Appellants are disposed off in above terms. 

&Jt*.A-. \Vl (Id) 

431id(31c) 

By RPAD 

M/s. Salasar Steel Industries, Survey 

No. 147, Villagar — Nesda, Bhavnagar — 

Vallabhipur Road, Taluka — Sihor, 

District — Bhavnagar. 

, - 

____ 

, 
_____ ______ 

¶cc1l--1c1a-1dR. 

2 Shri Hiten Bhandari, Partner of M/s. 

Salasar Steel Industries, Survey No. 

147, Villagar — Nesda, Bhavnagar — 

Vallabhipur Road, Taluka — Sihor, 

District — Bhavnagar. 

- O-I -. 34itF 

dl 

cIc'I-+'l', 

I-IdI. 

(1) d-1 31l-ld, aç'k4 c -c1 'clii o-ç'k1 3-YIC 31J-clGIlC 

31lI 1lo1cbI d I 

(2) 3RlcI-cl, ac11 T lci! c  t 'a-çk1 3cL4tc Iclddt c  3cf 

ctkc1l cl

_____ 
(3) ,4.c1-c1 3fFlc4-d, o-çQ-1 T 1I c4 tT a-k-1 .ic-YI l ç cf d-IUScI, 

§!cla-1dk-I, Io1dI'. ch'1 3-1T.IcIi cbI.L4I I 

(4) rrr /S) F. No. V2/66/BVR/2018-19. 
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