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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot. 

'PT 31T/ 3WTff '39ijth/ 1lh 3TPIr, tTh1T s3rMlS c'ct,/ cl/ i '1d. / 5-llcl.tllK I 

/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST / GST, Rajkot/Bhavnagar/Gandhidham : Joint Commissioner, Bhavnagar 

f1ciii1 & i{1lc) TiIH t.y Mdl /Name & Address of the Appellants & Respondent :- 

1. M/s Priya Blue Pvt. Ltd, Plot No. V-i, Sosiya Ship Recycling Yard, Sosiya, Distt. Bhavnagar. 

2. Shri Sanjay P. Mehta, Director of M/s Priya Blue Pvt. Ltd, Plot No. V-i, Sosiya Ship Recycling 

Yard, Sosiya, Distt. Bhavnagar. 

3. Shri Vinod Amarshibhai Patel, Plot No. 102, Escon Mega City, Opposite Victoria Park, 

Bhavnagar. 

4. Shri Kishore Amarshibhai Patel, Prop. of M/S Shree Krishna Enterprises, 304, Shopper Point 

Parimal Chowk, Waghawadi, Bhavnagar. 

5. Shri Jatinder Kumar, Prop. of M/s. J. K. Jindal & Sons, Motia Khan, Mandi Govindgarh, Distt. 

Fatehgarh Sahib, Punjab. 

si sr(a f t1f1d qmTftg1-  / MTf rlstfsrt 'VR 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

''' 1 -'' T 11 'TT'1Tft'T wt a~tr, 1OtT c'i' cci t(1kznr 1944 t tnu 35B s aIe)d ist 

(A) 1ttfi, 1994 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of 
the Finance Act, 1994 an appeal lies to:- 

llt'ui ciii i(rtr r4t iTiTt 'iThii tc'e, stTlar 'iis'i sij'ci t liii apThitT S lt/tsletvr RttT '(lo, ' ciT 2, 3iT' t' 
() , diffTl/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi 
in all matters relating to classification and valuation. 

(ii) T'rt9t M1'  1(a) f tmi rt srflf 5TT tsr rsff st 4lii , tst d4IS t" t tlW 3IMt5t Tftt (fT) t 
eoo ft'rfitl/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali 

Bhawan, Asai-wa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) i  tIIi, tc"t  (sPf(tT) fliiiicfl, 2001, 6 1t cl4d ftttf rfltTt EA- 

3 lt  tUft ftZT'lIdI T1 I  T5[tt55r1T5T, I$I c'IlS tjc't tRTT ,&iil t I1l 'iIII III RfIT 5 

5 6ITTT 50 sn it   srr 50 civa  st?ttitrrtr: 1,000/- 5,000/- tsif rr 10,000/- 

e1ftir"I 4u  ficiti il ftfftftv' T ir,trf Pf TTff Ur 5 t1I( 1stId'4 RtdIH ffsI 

jrTI'i SRI "ii1 IIIcl  5('1-à SRI fT "II'lI TIt tlf 5eT ¶T9 'I t i t1151 * 61dl T) "Ii 

srIrr1TfrurttiIeI 1STtt I tr(tsii) t-MWtlTsT500/- à'trlofft ctci 'l'u it 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 

favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of 

the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B) 1994 tltI 86(1) bsct1ci   1994,fPT9(1) tdlttdl sYfttr 

ST-S I tTfttsfTsTlj 5. tM{I ff 
Tftt) 3   ift9slj 'f'd 16 Mf  tITt, li T95T ,'I"i ftRi'i afIT 'II1I m'u *0, à'-It 5 ciI 5ITTtTt 9TW, 5 55fl à'i' r 

dl 3trT 50 ciI à4II srfl- ; t11 5151rtr: 1,000/- à'(, 5,000/- 'l 10,000/- à' irr   Its1 -i'it 

U c 1stI'4'I F' SIKt i!'i 

SRI f551T "IIII TfT I tI'+d 5T 'TtITt, f77 T 1II i I -tI TfT cii tsi-fmr  niftrt"r tncii frtr I 

lr( stT) t1t  St rrrsmsr 500/- iirrftsfftts tjc'c iii 'i! lII  It 

'-/.:I The appedl under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 

as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which 

sha)I)ertified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty 

ieled1 Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not 
: c'ding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in 

:_.tfi form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

22.06.2019 



(i) 

1994 tr1Tu86 tr-aTrr3f(2) t4(2A) r4tI4 3Ptlr, i1kiic11, 1994, f1T9(2) 

9(2A) ci ffri''rS.T.-7 13fr1T, c'U5 c"' T3 (Ttfir), c'iI c"' ii 

tITftr tTf It -i'i  c4  (i Tf( '-iiIlci tff 'Tft!) 3R 9Ir 51*1 3Wj9 3WT 'tftT 'c4I5 f4/ 

r iff / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 

as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy 

of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a 

certified copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or 

Deputy Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

flT5Tf vr(fz) rir1944 *tam 

35 3tp1tr, ot fftr f frrr, 1994 ft am 83 str4r  t 1Th    , *i ft*ui 

II c'l5 jc/li  iTr 10 lrr(10%), 'i WTr 9T1 Fi , Trf1Tr, 'lI r[T9T I1Id , T 

'1rT'r 1IT i I , ri am 3tP1f i I i i iv1 rfrr trfr ar * l* r 

(i) aTr11 

(H) lHIffTl1ciUft 
(Hi) rz'in 1iI)   *  

- ri* am Timr ffir ( 2) *ftrrr 2014 11T * f4) 4ftr srrfr* wrrr fmthr 

iiif4t/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall 

lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in 

dispute, or penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be 

subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(H) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

rN.'r riIs: 

(C) Revision application to Government of India: 
rTta1rr   RtFHci w*, t'c'I' rf*fr, 1994 am35EE1'r ttr4r 

*i *, *tur Rr i i ci , *1 "fl-i f*1Tr, aftr '-t i '4, '-1  l*ff-i 10001, 
T'lI'lITl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to 
sub-section (1) of Section-35B ibid: 

 1Ic1 Tl ff1I'-r1IHc 4, "li '1!'l t Trzlt lti*e,l 1*ii iTt trt'r*il T)b* 

()
j*ft 4s-r * a&   r fiff s-rt rr irTur * *i -t, fTft w*il rr frff 

1*HR1 1I'I 1fl{fl/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 
factory or from one warehouse to another during the course of processing of the goods in a warehouse or in 
storage whether in a factory or in a warehouse 

rt4ft *i ttki1r * HI.r l)u, tzr c I   (tiT4, 
(H) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

Tr THT, 'm r rrl-  t Ttrf*TNu / 
(Hi) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

c'-1I5 $ c'I'l'-i tai1  Ittt cI* i tH'ir '4ITT9t d $tr 3HT 4 ii4r 
(iv) itt 1r(w*r) s*i lh tr1trrr ('Tfl  2), 1998 *t5TT 109 si*i 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, 
the date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 
 5ar *t r lrt i ei, EA-8 4, t 'isi  (3Pltr) I 4ilI, 2001, I4rr 9 

(v) 3 HI  34tr 1Tff TfT! I M*Irb 3J 1 31*t 3T*f 4t ffh4T c1i4 

3rf*f*r, 1944 Ktam35-EEid ftr . frTTft Tfrr d1&TR-6 
nI / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central 
Excise (Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against 
is communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also 
be accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

 mt I 

(vi) "ll 1c'I'I *'t 4-4 Tc1l( 1*IT.TT* bH T?tiT200/- T 1r11I "11(2 th    ii 
1000 -IT'1T2U TtIL2, I 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount invoIved is more than Rupees One Lac. 
 i nkr4t i ra'1i rIl' rrair, 3q thr*t riI'iI 'rf4i i ar  

(D) ttm4 I*  fk 1T[ / In case, 
if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for 
each. 

 rtHtknr, 1975, 3rt-1 i rrr r4 mrr ikr t '-i/l rr  tkftlr 6.50  
(E) 4I1ll'-1 llI rIri / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) Tftrr  lo'zr  l'u* rThfti 1rfHrl'Tr (ct,i4 1fl) i1II1, 1982 * fr  a 4rfar f* 
HfcI TkIl fti'i fl TrfzlT ,lI(lII / 

Attention is also invited to the rules covering these and other related matters contained in the Customs Excise . 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

TTtft(rkt rl1r sI) *i cu'i4, t4'r 4r i1ci  wrm4t l, t inttr ii* 
(G) www.cbec.gov.in  4t.e i' * I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authqrity, the 
appellant may refer to the Departmental website www.cbec.gov.in  
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ORDERs IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as"Appellant No.1 to Appellant No.5) as detailed in the Table against Order-

in-Original No. BHV-EXCUS-000-JC-54-2017-18 dated 16.2.2018 (hereinafter referred to 

as 'the impugned order') passed by Joint Commissioner, CGST and Central Excise, 

Bhavnagar (hereinafter referred to as'the lower adjudicating authority') 

Sr.;.No.I:;Appe...Nb i . :.Narné;:oftheAppëllant 

1 V2/72/BVR/2018-19 Appellant No. 1 M/s. Priya Blue Pvt. Ltd. 

Plot No. V-i, Sosiya Ship Recyclying 

Yard, Sosiya, Distt: Bhavgagar. 

2 V2/73/BVR/2018-19 Appellant No. 2 Shri Sanjay P. Mehta, Director of 

M/s. Priya Blue Pvt. Ltd., Plot No. \/- 

I, Sosiyo Ship Recycling Yard, 

Sosiy DistL Bhavngar. 

3 V2/86/BVR/2018-19 Appellant No. 3 Shri Vinod Amarshibhai Patel, Plot 

No. 102, Escon Mega City, Opposite 

Victoria Park, Bhavnagar. 

4 V2/85/BVR/2018-19 

• 

• 

Appellant No. 4 Shri Kishore Amarshibhai Patel, 

Proprietor, M/s. Shree Krishna 

Enterprise, 304, Shoppers Point, 

Parimal Chowk, Waghawadi, 

Bhavnagar. 

5 V2/9/BVR/2018-19 Appellant No. 5 Shri Jatinder Kumar, Proprietor of 

M/s. 3. K. Jindal & Sons, Motia Khan, 

Mandi Govindgarh, Distt. Fatehgarh 

Sahib, Pupjb. 

2. The brief facts of the case are that the DGCEI issued Show Cause Notice F.No. 

DGCEJ/AZU/36-74/2013-14 dated 25.7.2013 to Appellant No. 1 to Appellant No. 5 for 

clearances of Plates, MS Scrap, etc. obtained from breaking of ships clandestinely 

without payment of CE duty to various customers alleging as under: 

(a) Central Excise duty of Rs.65,92,5731- for clandestine manufacture and 

clearance of finished excisable goods and Central Excise duty of 

Rs.37,30!865/- on account undervaluation of goods should not be 

demanded from Appellant No.1 under Section 11A(1) of the Central 

Excise Act,1944 (hereinafter referred to as the Act); 

(b) Interest should not be recovered under Section 11AA of the Act; 

(c) Penalty should not be imposed upon Appellant No. 1 under Section 11AC 

of the Act read with Rule 25 of the Central Excise Rules, 2002 (hereinafter 

referred to as "the CER"); 

(d) Penalty should not be imposed upon Appellant No. 2 under Rule 26(1) and 

Rule 26(2) of the CER. 

Page 3 of 32 
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(e) Penalty under Rule 26(1) and Rule 26(2) of the CER should not be imposed 

upon Appellant No. 3 and AppeUant No. 4, who concerned themselves in 

selling of excisable goods in clandestine manner, which they knew and 

had reason to believe that the same were liable to confiscation. 

(f) Penalty should not be imposed upon Appellant No. 5 under Rule 26(1) the 

CER. 

2.1. The above SCN was adjudicated vide the impugned order, which confirmed 

demand of CE duty of Rs. 1,03,23,438/- under Section hA of the Act, along with 

interest under Section 11AA and also imposed penalty of Rs. 1,03,23,438/- upon 

Appellant No. 1 under Section 11AC of the Act and gave option to pay 25%  penalty, if 

demand along with interest is paid within 30 days of the receipt of the impugned order. 

The Impugned order imposed penalty of Rs. 11 lakhs under Rule 26(1) and Rs. 

49,97,913/- under Rule 26(2) on Appellant No. 2; imposed penalty of Rs. 27,86,668/-

under Rule 26(1) and Rs. 28,24,512/- under Rule 26(2) of the CEP. each on Appellant 

No. 3 and Appellant No. 4 and imposed penalty of Rs. 55,950/- under Rule 26(1) on 

Appellant No. 5. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 5 

preferred appeals, inter-alla, on the various grounds as under :- 

Appellant No. I 

i) Appellant No. 1 stated that the impugned order has been passed only 

on the basis of the third party's evidence; that the lower adjudicating authority 

has not given specific findings while passing the impugned order and relied 

upon the pocket books, diaries, etc. seized under Panchnama dated 30.3.2010 

from the office-cum-residence premises of Appellant No. 3 (Shri Vinod Patel) 

and Appellant No. 4 (Shri Kishore Patel); that statements of vehicle owner / 

transport agencies cannot be relied upon without any corroborative evidence; 

that the impugned order has been passed without the following provisions of 

Section 9D of the Central Excise Act, 1944; that they relied upon the case-

laws as under 

(I) Mahalaxmi Dyeing Mill reported as 20 16(343) ELT 453 (Tri-Ahd) 

(ii)  Alliance Alloys Pvt. Ltd. reported as 2016 (338) ELT 749 (Tri-Che) 

(iii)  Jindal Drugs Pvt. Ltd. reported as 2016 (340) ELT 67 (P&H) 

Page 4 of 32 
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ii) The lower adjudicating authority has erred in recording findings that 

the seized private records have been corroborated on the basis of statements 

of brokers, angadias, transporters, etc. as these are nothing but the third 

party evidences; that without adducing evidence of 'loaders' and 'cutters', the 

statement of director of Appellant No. 1 is not sustainable; that private 

records/diaries, trip registers, records and register of Gujarat Maritime Board, 

statements of brokers are not direct material evidence; that the charge of 

clandestine removal is required to be established along with data of the 

production and raw material from which the final product has been 

manufactured; that the extended period of demand cannot be invoked as 

accounts of their factory were audited by the Central Excise Department; that 

permission to cross-examine the transport owner / transport agencies, 

angadias, Shri Bharat Sheth, broker, Shri Vinod Patel, broker and Shri Kishore 

Patel, broker had not been granted and thus the impugned order confirming 

demand of Central Excise duty and imposing penalties on Appellant No. 1 has 

been passed only on the basis of presumption and assumption. 

iii) Regarding alleged fraudulent passing of the Cenvat credit the appellant 

and imposition of penalty of Rs. 11 lakhs under Rule 26(1) of the Rules and 

penalty of Rs. 49,97,913/- under Rule 26(2) of the Rules Appellant No. 2 

submitted that the lower adjudicating authority has erred in imposing penalty 

on Appellant No. 1. and Appellant No. 2 on the basis of diaries and records 

etc. seized from Shri Bharat Sheth, broker, Shri Vinod Patel (i.e. Appellant No. 

3) and Shri Kishore Patel (i.e. Appellant No. 4); that the excisable goods are 

sold at the factory gate and transportation of the sold goods used to be 

managed by the buyer of the goods or by the brokers and the freight charges 

were also paid by the buyers and after passing of the trucks loaded with goods 

from the factory gate there was no control of Appellant No. 1; that no 

statement of recipient unit has been recorded to establish the charge of 

diversion of goods; that it is the fact that Appellant No. 1 had received sales 

proceeds of the goods from the concerned buyers either through cheques or 

through RTGS; that the charge of issuance of invoice to pass fraudulent 

Cenvat credit is not sustainable; that they relied upon the order of 

Commissioner, Central Excise, Silvassa and Hon'ble CESTAT Order No. 

A/11033-11034/2015 dated 17.7.2015 in the case of MIs.  Bajarag Castings 

Page 5 of 32 
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Pvt. Ltd; that in view of their above submission penalty of Rs. 11 lakhs under 

RuSe 26(1) and penalty of Rs. 49,97,913/- under Rule 26(2) of the Rules is 

not imposable on Appellant No. 2 (Managing Director) who had in similar 

issue of passing of the fraudulent Cenvat credit dropped penalty proposed 

under Rule 26(2) of the CER; that penalty of Rs. 49,97,913/- under Rule 

26(2) of the CER imposed on Appellant No. 1 is also required to be set aside. 

(iv) Regarding confirmation of differential CE duty (Annexure UV-1 to the 

Show Cause Notice ) in respect of under valuation of the goods Appellant 

No. 1 submitted that rates taken by the lower adjudicating authority cannot 

be considered as actual rates; that the price of the excisable goods have been 

declared in the invoices on the basis of market price prevailing in market of 

SBY Alang I Sosiya; that the lower adjudicating authority has not established 

that the appellant has received money over and above the amount shown in 

the respective invoices/consignments and therefore, the impugned order 

confirming differential amount of CE duty on the charge of under-valuation is 

not correct, legal and proper. 

(v) Regarding imposition of penalty of Rs. 1,03,23,438/-, the appellant 

submitted that the lower adjudicating authority has not disclosed the grounds 

regarding suppression of fact and confirmed the demand of CE duty based on 

the third party evidences without any corroborative evidences; that there is 

no mala fide involved and therefore, imposition of penalty of Rs. 1,03,23,438/-

under Section hAG of the Act is not correct. 

Appeitant No. 2 :- 

3.1 Regarding imposition of penalty of Rs. 11 lakhs under Rule 26(1) and 

Rs. 49,97,913/- under Rule 26(2)of the CER Appellant No. 2 reiterated 

submissions raised in respect of Appellant No. 1. 

Appellant No. 3 & Appellant No. 4 :- 

Appellant No. 3 and Appellant No. 4 submitted similar grounds of appeals, 

which are as under :- 

(i) that all the relied upon documents were not supplied and therefore, 

principles of natural justice have not been followed; that the impugned order 

Page 6 of 32 
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passed by the lower adjudicating authority is non-speaking as judgments referred 

by them have not been considered; that they reiterated all the contentions made 

before the lower adjudicating authority; that diary / CD I pen drive recovered 

from Appellant No. 3 during the search conducted by the officers of DGCEI were 

containing details of Estimates and not bills; that no transporters or buyers of 

goods or Angadia have admitted that goods have been cleared in the clandestine 

manner. 

(ii) that Appellant No. 1 have not admitted that they have indulged in the 

clandestine removal of goods involving Central Excise duty of Rs. 27,86,668/- as 

worked out in Annexure — VKP-A to the Show Cause Notice; that there was no 

evidences suggesting transactions of amount of purchase of the goods without 

receipts of the goods 

(iv) that the removal of goods from a factory involved physical movement and 

transportation however, such movement and to whom the goods removed 

clandestinely were sold have not been captured by the lower adjudicating 

authority; that there is no evidence to suggest that the Appellant has conspired or 

colluded with the ship breaker to facilitate the evasion of Central Excise duty and 

therefore, imposition of penalty on him under Rule 26 of the Rules is neither 

proper nor legal; that he relied upon the cases of M/s. Godrej Boyce & Mfg Co. 

reported as 2002 (148) ELT 161 (T); A M Kulkarni reported as 2003 (56) RLT 573 

(CESTAT-Mum) and Ram Nath Singh reported as 2002 (151) ELT 451 (Tn-Del) to 

contend that the ingredients of Rule 26(1) of the Rules for imposition of penalty 

are not available in this case. 

(v) Regarding imposition of penalty of Rs. 28,24,512/- under Rule 26(2) of the 

Rules, Appellant No. 3 and Appellant No. 4 contended that there is no proof that 

buyers of the final products had taken Cenvat credit on the invoices issued by 

Appellant No. 1 without actual receipt of the goods; that Appellant No. 1 has not 

admitted that Appellant No. 3 and Appellant No. 4 have indulged into fraudulent 

passing of the Cenvat credit of  Rs. 28,24,512/-; that there is no evidence to 

indicate that the goods cleared by Appellant No. 1 were not transported to the 

premises of Shri Krishna Enterprise or other buyers; that no penalty, is therefore, 

under Rule 26(2) of the Rules on both of them; that Managing Director of Appellant 

Page 7 of 32 
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No. 1 had been imposed penalty of Rs. 11 lakhs for alleged duty evasion of Rs. 

1,03,23,438/-, whereas Appellant No. 3 and Appellant No. 4 have been imposed 

penalty of Rs. 27,86,668/- which is 100 °h of CE duty evasion. 

Appellant No. 5 :- 

(I) The goods weighing 28 MT under the truck bearing registration No. 

RJO7GA-6823, Pot No. V-i, Sosiya Alang, have been received by Appellant No. 

5 vide invoice No. 1779 dated 22.3.2010 by paying appropriate VAT and entry tax 

of Punjab government and was subsequently sold by them vide invoice No. 906 

dated 27.3,2010; that investigating officers have manipulated records to make out 

case; that the lower adjudicating authority has not appreciated facts before 

imposing penalty upon him; that as can be seen from Para 3.22 of the impugned 

order wherein names of Shri Satnarain, Proprietor of M/s. John Lal Madan Gopal, 

Mandi Gobindgarh, Shri Lalit Prashad, Proprietor, M/s. Mamta Steel Corporation, 

Mandi Gobindgarh and Shri Sanjeev Gupta, Proprietor, M/s. R. G. Gupta & Co. 

were mentioned for receiving the goods from M/s. Priya Blue Industries Pvt. Ltd. 

however, they have not been penalized. 

(ii) The Joint Commissioner, Central Excise, Bhavnagar has not got territorial 

jurisdiction to adjudicate the impugned order and therefore, the impugned order is 

required to be set aside and relied upon the decision of the Hon'ble CESTAT in 

the case of M/s. l.T.l. Equatorial Satcom Ltd. reported as 2001 (136) ELT 156 (Tn-

Che) and M/s. Coimbatore Aero Based Control System Pvt. Ltd. reported as 2000 

(116) ELT 193 (Tn). 

(iii) The facts stated in the statements cannot be believed as no person after 

4/5 years can record statement and can identify the truck number, name of seller, 

name of broker, weight, exact date of purchase, name of transporter without 

verifying the record. Thus, all the facts narrated in the statements are categorically 

denied to have been accepted and agreed by the appellant; that summons were 

issued to record oral statement and in the statement it has been got signed as if 

the appellant were carrying whole of the record; that it cannot be believed that a 

person can got such statement recorded without record. 

(iv) Appellant No. 5 had in sworn affidavit cleared the position about the 

compelling circumstances to which the statement was got signed without being 
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allowed to read. All the facts and circumstances narrated in the statement are not 

matching with the factual position. 

(v) There is no single document supplied to the appellants including 

statement/record of broker, statement/record of manufacturer/ship breaker, 

statement/record of transporter, statement/record of Maritime Board showing that 

the disputed goods were received by the appellant without cover of invoices except 

of getting statements signed in hurry which had been retracted by the appellants 

as has been got signed fraudulently/illegally and in unfair manner. 

(vi) The scanned copy of record of the transporter has been incorporated in 

SON do not contain the particulars of the goods in dispute to have been received 

by the appellants. The department failed to supply evidence available with them 

from the record of Maritime Board. It has been mentioned in SON that some record 

of Maritime Board is not available, entries of truck having registration of Bhavnagar 

district are not made as entry permit is issued on monthly basis. The Appellant 

failed to understand the investigation at the end of Maritime Board as no 

documents, entry has been supplied to the appellant showing alleged clandestine 

purchase. Without any evidence on record, statements got signed that the 

appellant purchased scrap illicitly without payment of Central Excise duty and 

against such purchases paid payments in cheque and against payment of cheque 

the appellant received back the cash from broker/ship breaker through angadia 

from broker and ship breaker jointly. The statement without any such evidences 

got signed through pressure tactics in the same manner and same style by copying 

and pasting the paras verbatim which shows that whole of the investigation is fake 

and malicious and cannot be relied upon. 

(vii) Not a single truck/vehicle can carry goods without valid documents as 

truck/vehicle from Alang, Bhavnagar has to cross Sales Tax/VAT Check post of 

Gujarat, Rajasthan, Haryana and Punjab so as to reach appellants' premises. The 

investigation failed to discharge onus as it had not checked the records of State 

Government Barriers situated at the entry and exit point of territory of Gujarat, 

Rajasthan, Haryana and Punjab. The iepadment has not summoned the truck 

owner/truck driver involved in these transactions. 

(viii) Onus to prove allegation lies on department and the department cannot 

shift the same to appellants without discharging its onus as held in following cases: 
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Rama News & Papers Ltd. — 2008 (221) ELT A079 

Chandan Tobacco Co. — 2014 (311) ELT 593 (Tn. — Ahmd.) 

Srivastsa International Ltd. — 2014 (310) ELT 607 (Tn. — Del.) 

(ix) The department relied on the basis of presumptions and assumptions; that 

the appellants relied on decision in the case of Nutech Polymers Ltd. reported as 

2004 (173) ELT 385 (Tn. — Del.) to contend that the department cannot frame 

allegation merely on the basis of assumptions and presumptions; that it is well 

settled law that statement of co-appellant without any corroborative evidence 

cannot be made the sole basis for imposing penalty on other co-appellants as held 

in the case of Vikram Singh Dahia reported as 2008 (223) ELT 619. 

(x) Rule 26 applied where there is confiscation of goods and hence, penalty on 

appellants cannot be imposed since no goods confiscated as held in the case of 

Shyam Traders reported as 2012 (278) ELT 468 (Tn. — Del.); that some 

transporters who have agreed in the statements to have supplied the trucks for 

clandestine removal of goods and some brokers who have agreed in the 

statements to have supplied trucks for clandestine removal of goods, but the SONs 

were not issued to such transporters and brokers, therefore imposition of penalty 

under Rule 26 of the Rules is not sustainable; that no investigation has been done 

at the premises of Appellant No. 5. The Hon'ble High Court of Gujarat in the case 

of Motabhai Iron and Steel Industries reported as 2015 (316) ELT 374 (Guj.) has 

quashed the demand and penalty based only on the statement of transporters/third 

party and the premises of the assessee was not visited by the investigating 

agency. 

(xi) Appellants had requested for cross examination of Director of Appellant No. 

1 (Appellant No. 2), Broker, Shri Bhandari, Transporter, M/s. Guru Nanak 

Transport Co. and concerned officers of DGCEI, Ahmedabad; that neither cross 

examination was provided nor any reason was given in the impugned order 

denying cross examination and therefore the impugned order is liable to be 

quashed. The appellants relied upon following judgments in this regard. 

Southern Plywoods — 2009 (243) ELT 693 

Gupta Synthetics Ltd. — 2014 (312) ELT 225 (Tn. — Ahmd.) 

Arya Fibres Pvt. Ltd. — 2014 (311) ELT 529 (Tn. — Ahmd.) 
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o Swadeshi Polytex Ltd. — 2009 (243) ELT 633 (Tn. Del.) 

• R.V. Steels Pvt. Ltd. — 2009 (243) ELT 306 

o Hindustan. Polyster Lines — 2009 (236) ELT 44 (P&H) 

(xii) The impugned order has been passed without supplying RUD though 

requested by the appellants which is gross violation of principles of natural justice 

and in violation of CBEC Circular No. 1053/212017-CX dated 10.3.20 17. 

(xiii) The only evidence available with the department relied upon in the 

impugned order is the statement of Appellant No. 5; that such lengthy statements 

of six persons cannot be recorded within hour as proved from the affidavit duly 

sworn in by all the deponents; that the statements saved in the computer and 

records of date and time of creation of file, date and time of saving the file would 

have proved that the files in the computer were created and saved within minutes 

only by changing the name of the persons making the statement even without 

change of para number and other facts. When under RTI Act this information was 

requested to supply, the Public Information of the Office of DGCEJ informed that 

information/files are not available meaning thereby that the files are deleted to 

wash out the important fact. The appellants had filed written complaint to Revenue 

Secretary to make enquiry of this incident. 

(xiv) Six persons visited DGCEI office on same day to record the statements. It 

has been got recorded from one of the persons Shri R.G. Gupta that he had got 

the material clandestinely while his firm R.G. Gupta had duly received material 

with invoices as mentioned in Para 13 of Affidavit. 

4. Personal hearing in respect of Appellant No. 1. and Appellant No. 2 was 

fied on 12.3.2019, 27.3.2019 and 9.4.2019 however, they neither appeared 

for hearing, nor sought any adjournment and therefore, I proceed to decide 

the case on the basis of grounds of their appeals. 

4.1 Personal hearing in the matter was attended by Shni Madhav N. 

Vadodariya, Chartered Accountant on behalf of Appellant No. 3 and Appellant No. 

4 and reiterated the grounds of both the appeals and made written PH submissions 

in both appeals. Shri Madhav N. Vadodaniya, Clurtered Accountant on behalf of 

Appellant No. I in PH submissions stated that they have not been granted effective 
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opportunity of personal hearing and filing reply; that their request to cross-

examine transporters has been denied and hence, principles of natural justice 

denied. Only because Appellant No. 3 and Appellant No. 4 lived in same 

house, it does not mean that both were conducting business together and 

both were liable to penalty under Rule 26 of the CER; that tallying of some 

entries with diaries with storage device did not mean corroboration of the 

evidences; that data in pen drive and CD recovered from Appellants were 

nothing but estimates; that investigation failed to prove any physical 

transportation, purchase of goods allegedly cleared clandestinely; that they 

have not dealt with any goods which they knew were liable for confiscation 

and therefore, no penalty is imposable upon them under Rule 26(1) of the 

CER; that Appellants have not issued invoices without physical delivery of 

goods as they had no personal interest; that they relied upon judgment in the 

case of Nagpur Alloy Castings Ltd. reported as 2002 (142) ELT 515 (SC) in 

this regard. 

4.2 Personal hearing in the matter was attended by Shri Rakesh K. Shahi, 

Advocate on behalf of Appellant No. 5 and made written PH submissions that they 

have paid entry tax to Punjab Government for entry of goods; that the allegation 

levelled in the Show Cause Notice are not correct and factual; that the penalty 

imposed should be seta aside. Shri Shahi, Advocate on behalf of Appellant No. 

5 in their PH submissions stated that at the time of recording of statement of the 

appellant, total 14 consignments alleged to have been accepted by the appellant 

without invoice against which the SCNs were issued; that Commissioner 

(Appeals), Rajkot vide Order-in-Appeal No. BHV-EXCUS-000-APP-123-TO-131-

2018-19 dated 12.6.2018 had quashed the imposition of penalty in respect of 

alleged clandestine receipt of goods; that the goods under dispute in the present 

SON has factually been received by them in Truck No. RJ-07-GA-6823 on 

22.3.2010 through M/s. Abohar Fazilka Roadlines through Shri Bhandari, broker 

under invoice No. 1779 dated 22.3.2010 having GR No. 1839 of the transporter 

along with Punjab State border entry challan. 

Findings - 

5. 1 have carefully gone through the facts of the case, the impugned 

order, the Appeal Memorandum and written as well as oral submissions made 

by the Appellants. I find that Appellant No. 1 to Appellant No. 4 have filed 
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appeals beyond period of 60 days but within further period of 30 days as, 

because their consultant/Chartered Accountants were busy with work related 

to reply to notices of income tax department, statutory audits, etc. Since these 

appeals have been filed within further period of 30 days as prescribed under 

the Act, I condone, delay in filing these appeals and proceed to decide all 

appeals on merits. 

5.1 The issues to be decided in these appeals are as under : - 

(a) Whether Appellant No.1 has clandestinely manufactured and cleared finished 

excisable goods attracting CE duty of Rs. 1,03,23,438/- and demand of duty 

confirmed along with recovery of interest is correct or not? 

(b) Whether penalty of Rs. 1,03,23,438/- imposed upon Appellant No. 1 under 

Section 11AC of the Act read with Rule 25 of the CER is correct or not? 

(c) Whether penalty of Rs. 11 Iakhs imposed under Rule 26(1) of the CER and Rs. 

49,97,913/- under Rule 26 (2)(i) of CER imposed on Appellant No. 2 is correct 

or not? 

(e) Whether penalty of Rs. 27,86,668/- imposed on each of Appellant No. 3 and 

Appellant No. 4 under Rule 26(1) of the CER is proper or otherwise ? 

(f) Whether penalty of Rs. 28,24,512/- imposed on each of Appellant No. 3 ano 

Appellant No. 4 under Rule 26(2) of the CER is correct or not. 

(g) Whether penalty of Rs. 55,950/- imposed on Appellant No. 5 under Rule 26(1) 

of the CER is proper or otherwise? 

6. I find that the officers of Directorate General of Central Excise Intelligence 

conducted coordinated search and inquiry at office of appellants, various brokers, 

angadias, market research agencies, etc., from where incriminating documents like 

Daily Sales Reports, loose chits indicating cash dealings, files, etc. were recovered and 

statements of concerned persons recorded under Section 14 of the Act. 

6.1 I find from the statements of Appellant No. 2, Appellant No. 3, Appellant No. 4 

and the entries recorded in the Daily clearance reports, loose chits, etc. recovered 

during search that the manufacture and clearances of excisable goods, namely, MS 

Scrap, etc. to buyers were made against cash / unaccounted transactions. Appellant 

No. 2, Appellant No. 3, Appellant No.4, Shri Bharat Sheth, transporters, brokers, buyers 

and angadias played instrumental role in executing transactions recorded in the private 
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records recovered during search from their premises; including of Appellant No. 1. 

Appellant No. 2 ( Managing Director of Appellant No. 1) in his statement dated 

14.3.2013 has, inter ella accepted clandestine removal of the excisable goods by 

Appellant No. 1, reproduced at Para 7.3 and Para 7.4 of the Show Cause Notice as 

under :- 

QS3 Based on the trip/booking registers Annexure TR-3 Is prepared 

and according to which, your Plot No. V-i had deared 98 consiqnments 
totally valued at Ps. 4,11,92,800/- involving Central Excise duty of Rs. 

40,06,700/- (BED Rs. 38,90,000/- + Edu. Cess Rs. 77,800/- + S&HSE cess 
Ps. 38,900/-) where no invoices have been issued and no Central Excise duty 
leviable thereon has been paid. Ifyou have issued any Central Excise Invoices 
other than those withdrawn under the Panchnama dated 10.8.2010 for these 

98 trips entries, please produce copy of the same 

A.33 Those 98 trucks which are mentioning in question no. 32/s not 

loaded from our yard therefore, we cannot produce any Central Exdse 

in voice for the said 98 constgnments. 

7.3. From the above statement of Shri Sanjay P. Mehta, it clearly appears 

that his replies about sale of goods on is where is basis" ex their yard 

and they are not in the know/edge of trucks arranged by brokers is not 
acceptable because brokers indent the trucks only after final/sat/on of the 

negotiation ofprice, availability of goods for loading, 'date & time of loading, 

etc. Further their plea that due to non agreement with the driver and 
broker/buyer about the load to be carried or any other matter, the vehides 
so indented might not have been loaded, from their yard; hold no water 
because truck Is indented only after final/sat/on of negotiations and 
confirmation of goods available for dispatch. Therefore, once the truck is 
supplied by the transporters, either the person of the concerned unit or the 

broker who indented, for the truck could not have any disputes or 
disagreements of any kind with the drivers of the trucks, so supplied. 
Moreover, N/s. Priya Blue try to belittle the Importance of GMB register on 
the pretext of not having Plot number of ship breaking yard. Entries made Iii 

the Ct//B registers are to be seen in corollary to the transporters registers 
and not to be viewed separately. Ct//B registers confirm that trucks sent for 
loading of goods at the specified plots have in fact entered shin breaking 
yard at Alang / Sosiya. Further N/s. Priya Blue could not a/so state as to 
which kind of disagreements took p/ace between them and the 
drivers/buyers/brokers. As per the prevailing practice for transport of scrap 
from Sosiya, the drivers pay entry fees to G'MB and bring their trucks inside 

the ship recycling yard only when they are sure of getting full truck load, and 
agreed freight charges. Further from the facts and the statements of the 
transporters it is dear and undisputed fact that the indents for trucks are 
always placed after the sale deal is finalised so as to avoid any kind of 
unnecessary charges to be paid to the truck owners. Further such practice 
for indenting trucks prevail in entire shi7 breaking yard and all most all ship 
breakers or brokers engaged in the said business follow the same.  Therefore, 
each ship breaker or broker would book the truck through the transporters 
only after their respective sale deal i's fina/ised. Considering all the above 
facts and drcumstances, it clearly appears that Shri Saniay P. Mehta could 
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not give any satisfactory deposition regarding goods deared in the 98 trucks 
as mentioned in ,4nnexure-TR.3. 

74. Although in his statement dated 14.03.2013 Shri Sanjay P. Mehta. 
Managing Director of N/s. Pria Blue stated that he /'andles all their shi 
breaking activities, he kept giving evasive replies not relevant for t/7e 
in vestigations. The in vest/gatiig officers presented all evidences at the time 

of recording his statement, yet Shri Sanjay Mehta had become adamant 

saying that whatever documents in the form of evidences having been 

collected or gathered by the DGCEI. he is least concerned about them arid 

not going to even have look at them. From his statement dated 14.03.2013, 

it is very clear that whenever any document was presented for his 
information and requested to go through and acknowledge the same, he 
refused to s1qn the same or even at least go through the same. 517ri Sanjay 
Mehta had kept saying stereotype answers to the investigating officers of 

DGCEI when being asked to go through documents/evidences gather by the 

latter. Throughout recording the statement, Shri Sanjay Mehta, Managing 

Director of N/s. Pr/ya Blue had become indifferent towards the questions put 
forth by the DGCEI officers and showed utter lack of attitude, concentration 

and non-cooperation in the in vestiqation being initiated against his company, 

M/s. Pria Blue." 
[Emphasis supplied] 

6.2 Statements of various brokers, namely, Shri Pavan Agarwal on 24.6.2011 and 

22.12.2011, Shri Sanjeev Jam on 25.8.2011, Shri Pradeep Malpani on 25.8.2011, Shri 

Sharad Modi on 23.8.2911, Shri Pradeep Gupta on 25.8.2011 and 8.11.2011 and Shri 

Kittu Bhatia on 25.8.2011 and 22.12.2011, Shri Indarpal Yadav on 26.8.2011, Shri 

Dharmendra H. Sanghavi on 25.8.2011, Shri Vinod Bhandari on 24.8.2011 & 8.11.2011, 

Shri Satish Gupta on 24.8.2011 and 8.11.2011, Shri Manoj Gupta on 24.8.2011 and Shri 

Dharmendra Patel on 22.12.2011 were recorded wherein all of them in their respective 

statements recorded under Section 14 of the Act have stated that wherever their name 

appeared in the Booking Trip/Daily Registers, they have acted as brokers by arranging 

buyers for the goods of Appellant No. 1 and have also arranged for transportation. Para 

6.3.1 of the impugned order reads as under :- 

p631 And whereas details of shi7-breaking units including N/s. 
Priya blue with whom brokers would use to deal with and as stated by them 
in their respective statements are compared with details of shi7 breaking 
units mentioned in the Th / Booking registers against respective brokers. 
it is observed that both details are found ta/fled. therefore, dear that 
details mentioned in the Th/Booking registers maintained by different 

transporters re9arding transportation of scrap /plates from respective ship 
breaking units along with other details are true and cOrrect and as such 

genuineness of these tri/bookiag registers are proved beyond doubt. 
Statements of the brokers given voluntarily further corroborate details 
mentioned in the Th / Booking registers and statements of the respective 
transporters." 

[Emphasis supplied] 
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6.3 Statement of buyer, Shri Manmohan Sirigh, Proprietor of MIs.  The Iron Traders 

has also been recorded under Section 14 of the Act on 16.8.2012 wherein it has been 

stated as under :- 

• O.No. 1.: fIease go Through the Annexurs prepäc3' 5a.ad on the. trip registers :of. 
5b0vetra,isporiàrs wherein details consignments mentioned therein do not have any cetrl 
excise ThvOice issued against such entries by respective h1d breakers thereby the 'ship 
breakers cIeare sci-ap lluiqitly without payment of central excise Invoice and without cover pf 
centrat.oxcise invoices thereto; The broker-Shri.Qttu Bhatla has categorically admitted that 'he 
had faci itated in clearing th scrao from various ship breakers sans central excise duty and 
ce mrai excise invoices to A' andi Gcibtndgarh PLinjab Now you are requested to Jdentrfy as to 

hov many consignments from above ship breakers to your firm had been received during the 

years 2007 08 to 20'11-12 Please also state that how such transactions had taken place in 

the event of your firm receiving such illicit clearance of scrap from above ship breakers without 
cover of central excise invmces 

'A.No4'. .1 have gdnethrobh Ahnexvre of above ship breakers showing cJndesiin& 

removal of scrap of ship breakers based on the trip/booking register of Shn Gurunanak 

:, Transport Co., Vai'dhman Trthnsphrt and 8hatinda Rampura Carriers. I am not able 'toScbme to 

a conclusion which entnes belong to receipt of illicit clearance of scrap from Ship Breakers as 

mentioned therein However as these details pertain to the year 2009-10 and 2010-TI I am 

still able to identify some of the following consignment - 

On being asked I further state that abot)a entries pertain to purchase of scrap from the ship 
breakers b my firm where my firm had received scrap without cover of central excise In voices 
and without pajrnent i-if central ecisa duty On being asked (fqrtherstate that kte generally 
purchase .crep with minimum weight of 20 25 MT and but ii h!s entry our unit had 
purchaed scrac Illicitly without payment of central excisb Invoices and without payment of 
central excise i-July leviabie thereon and aga(iis such purchase my firm had in fact paid 
payment In cheqUes so as to camouflage the tnarigular transactions involving brokers ship 
b,eokers and my firm howoi.el after receipt of cheque amount by concerned broker/ship 
breakers, my f/mT woUld receive cash taxation portion through angadia for 'such: i/liit 
-transactions from above broksrs'anci ship breakers jointly, and for such transactloñ.s. we dOn't 
I eep any record On being asked obout b/an/c entries in the above details regarding weight of 

tri G  scrap received rrom ship breakers I stale that I don t remember exactly what the quantity 

Of ihose entrIes was. 

Page 23 of 145 

6.4 While confirming demand of CE duty, the impugned order has given categorical 

findings at Para 3.12 to Para 3.13 which amply prove charges of clandestine removal 

against Appellant No. 1 and Appellant No. 2 

"3.12 It is also worth noting that no persons with whom DG'CEI have 
carried out 1nve5t1gat1on5 have retracted their statements. Therefore1  the 
testimony of the entries in the private records of S/in Bharat Sheth, Shri 

Vinod Patel and Shni K/shore Patel cannot be doubted and the truth 
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deposed by witness during the course of in vest(gation is valid and reliable 
for the proceedings before me in as much as the statements of various 
person recorded by DG'CEI corroborate the transactions contained in the 

private records seied from Shri Bharat Sheth, Shri Vinod Pate! and Shri 
K/shore Pate!. 

3.13 Accordingly, Jam compelled to believe that the illicit transactions 

relating to sales of excisable goods by Shri Bharat Sheth, Shri Vinod Pate! 
and Shri K/shore Pate! reflected in daily reports/loose chits seized from 

Shri Bharat Sheth, Shri Vinod Pate! and Shri Kishore Patel are proved 
sufficiently. I, therefore, find and hold that those transactions pertaininq 
to M/s Priya Blue recorded in seL?ed daily rejofts are not tallied with their 
sales data on account of clandestine clearance in as much as authenticity 
of seied daily reports have been proved beyond doubt by confessional 

statements as well as corroborative evidences / records and statements 
of various persons. Similarly, other transactions are relating to either 

diversion / mis-declaration of goods or issuance of phony invoices, i.e. 
issuance of invoice without actual supply of the goods. Had the private 

record of Shri Bharat Sheth, Shri V/nod Pate! and Shri K/shore Pate! been 

wronq the entires relating to ilcit clearances should not have been tallied 
with their own records.  In view of the above, it is difficult to consider that 

other / rest of the entries regarding dandestine clearances of excisable 
goods are wrong or not genuine. 

[Emphasis suppUed] 

6.5 Appellant No. 1 has contended that the lower adjudicating authority has not 

allowed cross-examination of transporters, brokers and therefore, principles of natural 

justice have been violated. I find that the lower adjudicating authority has observed as 

under :- 

11311.1 I further find that there is no provision in the Central Excise Law 
for seeking cross-examination. Hon 'ble Madras High Court in the case of 
K. Balan v/s Govt. of India reported in 1982 ELT(010)386,Madras, had 
held that right to cross examination is not necessarily a part of reasonable 

opportunity and depends upon the facts and circumstances of each case. 

It largely depends upon the adjudicating authority, who i not guided by 

the rules of evidence as such who most offer such opportunity to the party 
concerned as would assure him proper opportunity to defend himself The 
case of K. Balan V/s Govt. of India reported in 1982 EL T(010)386 was 

distinguished by Hon 'ble ThbunalAhmedabad in AR YA FIBRES PVT. LTD. 
Versus COMMISSIONER OFC. E\ç AHMEDA BAD-Il reported at 2014(311) 
El. T 529 (Tíi. - Ahmcl.) wherein it was held as under:- 

1133 In KBalan s case (supra), the Hon 'ble Madras High Court states that 

the necessity of cross examination depends upon the facts and 

circumstances of each case. The Adjudicating Authority has to give an 
opportunity to the party concerned as would assure hin proper 

opportunity to defend himself Opportunity of cross exam/nation is given 
wherever it is relevant, just/flea' and genuine and is not for protra cting the 

proceedings. The decision in G'TC Industries case (supra) is again to the 
effect that cross examination cannot be granted as a matter of routine 
and is to depend upon the facts of each case. This Tribunal s decisions 

r"
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dted in the latter of 10-10-2008 are a/so to similar effect - that cross 
examination is not a/ways a mandatory procedure to be adopted in all 

cases, The request should not be dismissed arbitrarily or without 
exercising its discretion in the facts of each case. The Adjudicating 
Authority may refuse cross examination for 
justifiable reasons... 

3.17.2 Similarly, in the case of Shivam Ply-N-Wood Pvt. Ltd vs. Commr. 
of Cus. & C.Ex., Aurangabad reported at 2004 (177) ELT 1150 (Tn. 
i"lumbai), Hon 'ble Tribunal, in their order, in para 6, has held as under: 

6  Their contentions that princioles of natural justice are 
violated inasmuch as cross-examination of persons, whose statements are 
relied upon, has to be weighed in the fight of the facts that all the 

statements relied upon were placed before them. They had all the 

opportunity to demolish these statements during the proceedIngs. Cross-
examination cannot be c/aimed as a matter of right in departmental 

proceedings, 

3.11.3 Further, the Hon 'b/e Tribunai, in the case of M/s. Beauty Dyers 
v. CCE, Chennai reported in 2001 (136) ELT 339 (Tri.-Chenna,) has 
observed that Non-availability of witnesses for cross- examination not a 
fatal flaw when the findings are based on document about which there is 
no credible explanation and nothing on record to show statements not 
voluntary or effectively retracted within dose proximity of the time these 

were detained. 

3.11.4 In view of above facts, I find that request for cross-examination 
Noticees does not merit consideration and hence cannot be acceded to." 

[Emphasis supplied] 

6.5.1 I find that Appellant No. 3 and Appellant No. 4, Shri Bharat Sheth, Appellant 

No. 1 have tendered their statements under Section 14 of the Act and have categorically 

accepted, on being confronted with the incriminating Daily Sales Reports and loose Chits 

etc., that the entries showing cash transactions and not tallying with statutory records 

are in the nature of the goods cleared in clandestine manner on which no CE duty has 

been paid by them. Appellants have also not spelt out as to what they intend to cross-

examine for. Therefore, I find that findings of the lower adjudicating authority are 

appropriate in this regard and cross — examination does not have any bearing on the 

outcome of the case. 

6.6 The private records like Daily Sales Reports, loose chits, CD, pen drive, etc. 

seized during investigation have duly been corroborated by confronting incriminating 

evidences and recording confessional statements of brokers, transporters, GMB, 

angadias of Appellant No. 1. I, therefore, do not find reason to interfere with the 

impugned order and uphold demand of CE duty of Rs. 36,65,997/-. (as per Annexure-

TR.3 to the Show Cause Notice.) 
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6.7 I further find that CE duty of Rs. 27,86,668/- (Annexure — VKP-A to the SCN ) 

has been confirmed vide the impugned order for clandestine removal of SS/MS Plates 

on the basis of clearances made through Appellant No. 3 and Appellant No. 4. Whfle 

confirming the demand the impugned order has found as under :- 

p3.10.3 Moreover, the details written in the diaries are fully 
deciphered by DGCEI leaving no scope of any other interpretation. It has 
been clearly explained by DGCEI that Shri Bharat Sheth, Shri Vinod Pate! 

and Shri Kishore Pate! functioned as major facilitators of illegal 

transactions and they were functioning as brokers in Bhavnagar. Further, 

I find that each and eveíy transactions contained in diaries in itself is a 

physical existence and incontrovertible one and cannot be evaluated in 

a !iht manner. The existence of diaries and its entries are fully admitted 

which fully strengthens the case of in vestiqation. Even no endeavour has 
been shown by Shri Bharat Sheth, shri V/nod Pate! and Shri K/shore Pate! 

to prove that any lldt transactions reflected in diaries are wrong or 

incorrect or far from the fact. 

3.10.4 In view of above, I have reason to believe that that the 

transactions written / recorded in diaries maintained by Shri Bharat 

Sheth, Shri V/nod Pate! and Shri K/shore Pate! are true ar'd correct. 

Therefore, the said diaries are veiy crucial evidence in the entire case in 

as much as it reveals the manner and methods adopted in respect of 

transactions reflected therein. 

3.10.5 I also strongly believe that investigation conducted at 

various ends and at different point oft/me by different dass of officers;, 
which corroborated the transactions recorded in seL?ed diaries of Shri 
Bharat Sheth, Shri V/nod Pate! and Shri K/shore Pate,, Broker cannot be 

miracle. 

3.10.6 I further find that many transactions contained in the 

records ofShriBharatSheth, Shri V/nod Pate! and Shri Kishore Pate/have 
been duly corroborated with the record of ship-breaking units / rolling 

mills / furnace units / traders / transporters or other parties. Moreover,  

the authenticity of various transactions contained in the sei-ed diaries 
have been sufficiently proved by DGCEI by way of various corroborative 
statements of various brokers, transporters, inquify GMB's record etc." 

[Emphasis supplied] 

6.7.1 On going through above, I find details and annexures worked out on the basis 

of private incriminating data recovered from Appellant No. 3, Appellant No. 4 and Shri 

Bharat Sheth, Broker have been substantiated proving clandestine removal of the 

goods. I am, therefore, not indined to interfere with the impugned order confirming 

CE duty of Rs. 1,39,908/- (as per Annexure - BS-2) against Appellant No. 1 for 

clandestine removal of the excisable goods and thus uphold the same. 
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6.8 I also find that the statements recorded during course of investigation are 

substantial evidences and duly corroborated, which have not been retracted at any 

stage by the statement makers and therefore, as per the settled legal position sanctity 

of the same cannot be undermined by bald arguments only. I further find that the 

authenticity of the records seized from the premises of Appellant No. 1 have been duly 

corroborated and tallied with the records of Appeflant No. 1 and CE duty on the 

clandestine clearances of the goods non accounted for in the record of Appellant No. 1 

have been raised. The Hon'ble CESTAT in the case of Lawn Textile Mills Pvt. Ltd. 

reported as 2018-TIOL-1924-HC-MAD-CX has held as under :- 

'30. The above facts will dearly show that the allegation is one of dandestine 
removal. It may be true that the burden of proving such an allegation is on 
the Department. However, dandestine removal with an intention to evade 

payment of duly is always done in a secrete manner and not as an open 
transaction for the Department to immediately detect the same. Therefore1  

in case of dandestine removal, where secredes involved, there may be cases 

where direct documentary evidence will not be available. However, based on 
the seized records, if the Department is able to prima fade establlsh the case 

of clandestine removal and the assessee is not able to give any plausible 
explanation for the same, then the allegation of clandestine removal has to 

be held to be proved. In other words, the standard and degree of proof  
which is required in such cases, may not be the same, as in other cases 

where there is no allegation of dandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, 
which were put forth except for simple and flimsy retraction. If the assessee 
had sufficient records to establlsh their innocence, nothing prevented the 
Managing Director to say so while making the retraction. There was no 
attempt made by the assessee to state their case by coming forward to give 

a statement and producing records. The allegation of parallel invoidng has 
not been disproved in the manner known to law. Thus, we find that the 
Adjudicating Authority, the Appellate Authority as well as the Tribunal 
concurred on facts and each of them has given independent reasons for their 
conclusion. 

32. Thus, in the absence of any perversity in the finding, the Court cannot 
interfere with the factual finding recorded by the authorities as well as the 
Tribunal, as the scope of the appeal before this Court under Section 35 & of 
the Central Excise Act is to dedde of a substantial question of law. We find 
there is no question of law, much less a substantial question of law arising 

for consideration in the instant case. Thus, the appeal filed by the assessee 
is dismissed." 

[Emphasis supplied] 

6.9 Appellant No. 1 has argued that demand of duty cannot be confirmed on the 

basis of private records and third party statements without support of other evidence 
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like production, statement of buyers', transportation, etc. In this regard,. I find that 

brokers / transporters / angadias I GMB records have categorically admitted and 

identified the entries in the private incriminating records. Further, brokers have 

admitted to have sold goods belonging to Appellant No. 1 without CE invoices and 

without payment of duty. I also find that the demand has been computed on the basis 

of Annexures prepared during investigation based on private incriminating records / 

devises recovered during searches carried out at the premises of Appellant No. 1, 

Appellant No. 3 and Appellant No. 4 and all vital links involved in the case, i.e. brokers, 

transporters, angadias, etc. have corroborated the evidences gathered during 

investigation and therefore, demand cannot be said to confirmed without concrete 

evidence and third party statements. 

6.10 None of the statements have been retracted and hence, the statements have 

sufficient evidentiary valUe. I find that all evidences in the case are vital and hard 

evidences and are sufficiently proving the case against the appellants. In this regard, I 

rely upon the decision of the Hon'ble CESTAT in the case of Om Prakash Agarwal 

reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as under :- 

"5. I note that in both the proceedings almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 

suppliers'side, unaccounted receipt and further manufacture of dutiable 
items by the appellant was sought to be sustained. Admittedly, the case 
is not only based on the material evidence collected from the supplier's 

end and also as corroborated by the responsible persons of the supplier's 

end. The receiøt and use of the such unaccounted raw materials for 
further manufacture has apparently been admitted by the appellants and 

due duty short paid has also been discharged during the course of 
in vest/gation itself The appellants great emphasis on non-availability of 
the further corroboration by way of details of transport, money receit 
etc. In the present cas, the evidences collected from the supplier's site 
is categorical and cannot be disputed. The private records of the 

suppliers have been corroborated and admitted for the correctness of 
their contents by the persons who were in-charge of the supplier's units. 
When such evidence was brought before the partner of the appellant's 

unit, he categorically admitted unaccounted dearance of dutiable items. 

However, he did not name the buyers to whom such products were sold.  

In such situation, it is strange that the appellant has taken a plea that 

the department has not established the details of buyers and transport 
of the finished goods to such buyers. It is seen that the records 
maintained by the supp/ier. which were affirmed by the persons in-
charge cannot be brushed aside. It/s not the case of the appellant that 

the suppliers maintained such records only to falsely implicate the 
appellant. In fact, the supply of unaccounted raw materials has been 
corroborated by the partner of the appellant's firm. In such situation, it 
/9 not tenable for the appellant to, now in the appeal stage, raise the 
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point by requirement of cr055-examination, etc Admittedly, none of the 
private records or the statements given have been retracted or later 
contested for their authenticity. In the appeal before the Tribunal. the 
appellant is making a belated assertion that the statement by the partner 
of the appellant-firm is not voluntary. Various case laws relied upon by 
the appellants are not of any support in the present case. In the cases 
involving unaccounted manufacture, the evidence of each case are to be 
appreciated for conclusion. As noted already, the third part/s records at 
the supplier's side as affirmed by the person in-charge and further 
corroborated by the appellant cannot be discounted only on the ground 
of further evidences like transportation and receipt of money has not 
been proved. In a clandestine manufacture and clearance, each stage of 

oneration cannot be established with precision. On careful consideration 
of the grounds of appeal and the findings in the impugned order, I find 
no reason to interfere with the findings recorded by the lower authority. 
Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

6.11 It is settled law that in cases of clandestine removal, the Department is not 

required to prove duty evasion with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 

Gumanmal reported as 1983 (13) ELT 1631 (SC) & Aaflot Textiles (I) P. Ltd. reported 

as 2009 (235) ELT 587 (SC). 

6.12 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considered as corroborative evidences as held in the cases of Naresh J. 

Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported as 

2016 (331) ELT 321 HC-Delhi. I find that Statements admitting clearances of goods 

without payment of Central Excise duty and without issuing invoices are inculpatory and 

specific and not retracted and hence, admissible as held in the case of M/s. Hi Tech 

Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

14. On careful consideration of the facts and circumstances as outlined 
above, I find that the statement of Director is the basis for the demand. The 
statement is inculpatory and is specific. The Director dearly admitted that 
the documents/private records recovered by the officers contained details of 
procurement of raw materials as well as dearance of finished goods with and 
without payment of duty. This fact is further strengthened by the observation 
that many entries in the private documents are covered by the in voices 
issued by the assessee on which duty stands paid. The Director has dearly 
admitted the truth of the charts as well as clandestine clearance of goods 
covered by the entries in the private notebooks which are not covered by the 
invoices. Such statement is admissible as evidence as has been held by the 
Apex Court in the case of Systems & Components Pvt. Ltd. (supra). The 
activities of clandestine nature is required to be proved by sufficient positive 
evidence. However, the facts presented in each individual case are required 
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to be scrutinied and examined independently. The department in this case 
has relled upon the confessional statement of the Director which is also 
supported by the mentioned entries in the private records. There is no 

averment that the statement has been taken under duress. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has 

erred in taking the view that there is not enough evidence of dandestine 
removal of goods. Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author of the private records recovered has not been 
recorded, it stands admitted by Shri Tekriwal, Director about the truth of the 

contents of the private notebooks. Consequently, I find no reason to disallow 

this piece of evidence." 
[Emphasis supplied] 

6.13 I also rely on the decision in the case of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that private records 

seized from the possession of appellant's employee at the time of search showing 

entries for accounted as well as unaccounted goods which have been explained in detail 

and disclosed by GM of the factory tally with invoices / gate pass is trustworthy; that 

statement of employee running into several pages and containing detailed knowledge 

to be considered reliable. I also rely on the decision in the case of MIs. Ramchandra 

Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been 

taken by the Hon'ble Supreme Court. 

6.14 I am of the considered view that the admitted facts need not be proved as 

has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 2008 

(230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions reported as 2006 (206) E.L.T. 

1005 (Tn. (Chennai). Hon'ble CESTAT in the case of N/s. Karori Engg. Works reported 

as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that Admission/Confession is a 

substantial piece of evidence, which can be used against the maker. Therefore, the 

Appellant's reliance on various case laws are not applicable in light of the positive 

evidences available in this case as discussed above and in the impugned order. Hon'ble 

CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) ELT 453 (Tn-Del) 

has also held that when preponderance of probability was against the Appellant, 

pleading of no statements recordd from buyers, no excess electricity consumption 

found, no raw material purchase found unaccounted and no input-output ratio 

prescribed by law is of no use. 
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6.15 In view of above, I find that the contentions raisecLby Appellant No.1 are not 

valid and the Department has adduced sufficient oral and documentary corroborative 

evidences to demonstrate that the Appellants were engaged in clandestine removal of 

the goods. I, therefore, find that the confirmation of demand of Central Excise duty of 

Rs. 36,65,997/- (Annexure-TR.3), Rs. 27,86,668/- (Annexure — VKP-A) and Rs. 

1,39,908/- (Annexure — BS-2) totaling to Rs. 65,92,573/- on the ground of clandestine 

removal of the goods by the lower adjudicating authority is correct, legal and proper. 

6.16 The confirmed demand of Rs. 65,92,573/- is required to be paid along with 

interest at applicable rate under Section 11AA of the Act. I, therefore, uphold the 

demand of the impugned order. 

6.17 I find that this is a case of clandestine clearances of the goods which has been 

established. The ingredient for invoking the extended period and imposing penalty 

under proviso to Section 11AC of the Act are also available in the case as held by the 

Hon'ble CESTAT in the case of Sun Microsystems India P. Ltd. reported as 2016 (339) 

E.L.T. 475 (Tn. - Bang.) and hence, the impugned order has correctly imposed penalty 

of Rs. 53,92,199/- for clandestine removal under Section 11AC(1) of the Act on 

Appellant No. 1. The lower adjudicating authority has correctly granted option of 

reduced penalty of 25 010,  which has not been availed by Appellant No. ifor reason 

known to them. 

7. Regarding confirmation of demand of duty of Rs. 37,30,865/- on the ground of 

under-valuation, Appellant No. 1 has submitted that the duty on this account charge 

has been confirmed on the basis of the rates obtained from market research agencies 

which were higher than the rates declared by Appellant No. 1 in its Central Excise 

invoices; that as per Section 4 of the Act, price prevailing at the time and place of 

removal is relevant for the purpose of assessment of duty and the transaction value 

charged by Appellant to different customers for assessment purpose must be accepted 

unless price is not the sole consideration or where buyers and sellers are related to each 

other; that the demand raised by the department by rejecting the transaction value on 

the basis of rates obtained from market research agencies is liable to be set aside. 

7.1 The lower adjudicating authority has confirmed the charge of under-valuation 

inter alia, giving findings as under :- 
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T3f4 The Show Cause Notice alleged evasion of Central Excise duty by 

way of under-valuation of the goods obtained out of breaking up of ships. 
It is not in dispute that various Research Agencies circulate the pr/ce 

considering all the factors of demand and supply and there is no reason 

that prices circulated by such agencies are unrealistic one. It is in this 

backdrop that even Ship Breakers/ Brokers/Buyers also subscribe to such 

market research agencies to have an idea of prevailing prices so as to 

enable them to sell their goods at maximum rate. It is also not in dispute 

that the re-rollable plates ranging from size 8mm (4 AnD to 25m (l4Ant) 

are emerged out of breaking up of shics and the majority of re-rollable 

plates emerged of breaking of ships are of 12 mm size. In order to 
substantiate this allegation, the D&CEI conducted inguity with various 

marketing research agencies induding M/s Major & Minor with reference 

to pricing data of various which revealed that day to day price of 12mm 

size of plates is almost equivalent to the average price of all size within 

the range of 8mm to 25mm.  

3.15 On comparison of the price mentioned in the invoices of H/s Pria 

Blue vi-à-vis of the prices circulated by H/s. Major & Minor, it was also 

revealed that in many cases the transaction value dedared by the H/s 

Priya Blue were far less than the actual value prevailing in the market 

during the respective period.  The ship-breakers have, by not declaring the 

actual size / thickness of MS Plates deared by them, undervalued MS Re-

rollable Plates so as to enable them to dedare only part of the value of 

such goods in the invoices and collect the differential value, over and 

above the dedared in voice value1  by way of unaccounted cash amounts.  

3.16 In view of the above, I agree with the contention of the DGCEI 

that minor variation in price is obvIous considering various factors like 
payment terms, Quantity & Quality of the goods, relation with buyers, 

demand and supply situation, therefore, 2% difference in price is 
considerable one. As stated above, Brokers / 5h49 Breakers / Buyers take 
the reference of the price quoted by market research agencies like H/s. 

Major and Minor. 1j therefore, find and hold that there is no reason to 

doubt that price quoted by MJs. Major and Minor is actual one variation of 

1+7- 2%) i.e. rates of Plates and Scrap 2% lesser than the rate of M/s.  

Major and Minor is considerable. I, therefore, fully agree with the view 

adopted by DGCEI that duty short paid on account of variation of price 

more than 2% is on account of undervaluation of the goods and riqhtly 
recoverable from H/s Pria Blue. Further, I also find that a large number 
ship breaking units, dealers from Alang and brokers were member of H/s 
Steel rates and were receiving day to day updated on the daily price rates 

of shi breaking materials thorough SMS alerts and emails. It is also 
revealed that M/s Steelrates were adopting the most scientific and 

appropriate analysis of the data gathered by then?. The Shio breakers were 

fully aware of the rates of the scrap generated form shi' breakin2 and 

intentionally undervalued the goods with intent to evade payment of 

Central Excise duty. Thus, H/s Priya Blue and has undervalued their 
excisable 200ds with Intent to evade payment of Central Excise duty & 
thus based on the calculation done by DGCEI I find that H/s Priya Blue 
have evaded Central Excise Duty of Ps. 37,3O,865/-' 

[Emphasis supplied] 
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7.2 I find that demand of Rs. 37,30,865/- has been confirmed on the ground that 

the AppeUant has shown description of the excisable goods in relevant invoices, as, 

Waste and Scrap of Iron and Steel / Old and Used Plates'. The lower adjudicating 

authority has affirmed the valuation as per rates ascertained from the reputed market 

research agency. The contention that transaction value declared in the invoices under 

Section 4 of the Act cannot be rejected does not have force, as mens rea of Appellant 

No. 1 is apparent from the fact that they did not show the specific description of the 

excisable goods in the invoice. 

7.3 Investigation has recorded statements under Section 14 of the Act and details 

of unaccounted cash transactions were recovered and corroborated with the details 

found in the seized diaries/notebooks, etc. 

7.4 In view of above, I find that the confirmation of duty in the impugned order is 

proper and accordingly, uphold confirmation of CE duty of Rs. 37,30,865/- along with 

interest and imposition of equal penalty under Section 11AC of the Act relying upon 

the case laws as under:- 

(i) DXN Manufacturing P. L. 2017 (356) E.L.T. 369 (All.) 

15. Having found that the in vocation of extended period is justified, the 
provisions of Section .Z1A C will statutorily require to be invoked and hence 
penalty equal to the duty or differential duty determined will necessarily 
have to be imposed. In arriving at this condusion, we draw sustenance 
from the ratio laid down by the Hon 'ble Apex Court in the landmark 
judgment of 1101 v. Dharamendra Textile Processors - 2008 (231) E. L. T. 3 

(S. C.) and the subsequent judgment in 1)01 v. Rajasthan Spinning & 
Weaving Mills - 2009 (238) E.L.T. 3 ('S.C.). Accordingly, we hold that 
appellants M/s. DXN Herbal Manufacturing cannot escape the penalty of 
Rs. 2,03,04,544/- imposed on them under Section 11AC of the Central 
Excise Act, 1944 as ordered by the adjudicating authority. The said penalty 
is therefore upheld. 

(ii) ISMT Ltd. 2017 (6) GSTL 298 (Tn-Mum) 

17, Hon 'bIe High Court of Madras had an occasion to decide the issues 
whether discharge of duty before issuance of show cause not/ce shall 
grant immunity from penalty under Section 11AC of Central Exdse Act, 
1944, in the case of CCE, Madurai v. Metal Powder Co. Ltd., 2014 (303) 
EL. T 71 (Mad.). It is held that the penalty is punishment for an act of 
dellberate deception by an assessee with the intent to evade duty adoptinq 
any of the means mentioned in Section 11AC of the Central Excise Act,  
1944. The facts and circumstances of the case as well as the modus 
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operand! followed by the appellants in the present case demonstrate that 

they had deliberate intention to evade duty without indusion of debit note 
amount in the assessable value ofgoods. This could not have been noticed 
without investIqation. Therefore, the appellant does not deserve any 

consideration of leniency. Accordinqly, penalty imposed under Section 
hA C is confirmed." 

8. Regarding imposition of penalty of Rs. 11 lakhs on Appellant No. 2 under Rule 

26(1) of the CER, I find that charges of evasion of CE duty against Appellant No. 1 

stand proved. Appellant No. 2 and others, brokers, transporters, angadias, etc. have 

admitted their involvement in CE duty evasion vide their respective statements. I find 

that Rule 26(1) of the Central Excise Rules, 2002 reads as follows :- 

1126.  Penalty for certain offences. - 

(1) Any person who acquires possession oi or is in any way concerned/n 

transporting, removing, depositing, keeping, conceallng, selllng or 

purchasing, or in any other manner deals with, any excisable goods which 
he knows or has reason to belleve are ilable to confiscation under the Act 
or these rules, shall be liable to a penalty not exceeding the duty on such 

goods or two thousand rupees, whichever is greater.  

8.1 Appellant No. 2 has concerned himself with the goods for removing and selling 

the non-duty paid goods, which were liable to confiscation and therefore, I have no 

option but to hold that penalty of Rs. 11 lakhs imposed on him under Rule 26(1) is 

justified and I uphold this penalty as legal and proper. 

9. Regarding imposition of penalty equal to Cenvat Credit of Rs. 49,97,913/-

(Annexure — BS.3(A) - Rs. 2,87,833/-; Annexure-BS3(B) — Rs. 18,85,568/- and Annexure-

VKP-B - Rs. 28,24,512/-) under Rule 26(2) of CER on Appellant No. 2 for 

fraudulently/wrongly passing on Cenvat credit, Appellant No. 2 contended that sale of 

MS scrap, etc. was made by Appellant No. 1 ex-factory gate and delivery thereof was 

given at factory gate. Appellant No. 2 also submitted that if a consignment of the goods 

is subsequently diverted, it is not responsibility of Appellant No. 1 as they had handed 

over delivery of the goods to buyers at factory gate. 

9.1 Para 3.40 of the impugned order has held as under :- 
113 

40 Further, I find that Shri Sanjay M. Mehta, Managing Director of 
fyi/s. Priya Blue has issued false in voices without delivery of goods and 
passed on fraudulent CENVA T credit. According to Rule 26(2) of Central 

Excise Rules, 2002, any person who issue (i) an excise duty in voice 
without delivery of goods specified therein or abets in making such 

!I •.i 
iziç 
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invoice; or (ii) any other documents or abets in making such documents, 

on the basis of which the user of said in voice or document is likely to 

take or has taken any ineligible benefit under the Act or the ru/es made 

there under like c/aiming of Cenvat credit under Cenvat Credit Ru/es, 

2004, or refund, shall be liable to penalty not exceeding the amount of 

such benefit of five thousand rupees, whichever is greater. In the 

present case, it proves that M/s. Priya Blue has issued false invoices 

without delivery of goods specified therein and therefore,, I find that 

Shri Sanjay P. Mehta, Managing Director of M/s. Priya Blue is also liable 

for penalty under sub-rule (2) of Rule 25 of the Central Excise Rules, 

2002." 

9.2 Para 11.9.9(c) to Para 11.9.10(e) of the Show cause Notice reads as under :- 

cl prmptrtl 
(C) Bred cr' sndtUriø 
Ann utS-Q2 oWi tI (t1tV1 nr 1t M/ Prlyt PdU( 
On peruai of the A1

oBI
esttntlY Without ulrrç rrt  

ro ,rtti contrl 
1rvolo ird wfthout p\tlt of 

nPP T 

therecn 

criflny of rcordt' r cOVr from hrl Bhrt Jh'h tl 

unit re OngId
tt 

inoe .ony without ii& uppy o gocd to th reptivo roolplt ! 

tuth untt, through Shri 8hirt Sheth 
me s&d dlrrV mmred 

from th3 pOSSSSiOfl of Shri hart Shth coitind. th det 

tsuinoe of Invoices only without ctut supply of oodii meritlond in 

ripctive invoices by the concerned siip-breaRlri unite lncludlncj M/, Pr 

Btu, to viriøus .:induction furnace units/de&ers etc. the details with rcrer 

thv'is. Priya Blue is iiscussed hereunder:- 

The seized diaries contained the details reardlng sale of niy 
Invoices without ctuai/physical movement of goods to the venous mnductior 

.urt8 by the different shlp-breaklnQ unita, through $hrt BharM Sheth, it 
ontiine the detais of. ship-braking units, name of th vrlous 1" ctto 

ce *nit to whom the Invoices were otd 
L ifloorfl ox enditure in 

ch, etc. Though, no date w mentioned 
mentioned therein, all the Invoices but as per the 

pe1 
.Eined durIng t year 2OO8-O 

i11Gb) To understand thbt MIs. Prlu BI 
only Without uppl.y Of scrap rneritlo ue e e In the tgsuanc of 

from the seized dl ned In th repective Invoices, 
o urrst.riding, Scab 00py of the

mirIc
as /5 hareurcjer. Fr 

rprou heruner
page no- 67 i 68*67 cf the 51d 
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H 9 0(c) On prusaI of the said scanned pages it is obseried that M/s 

Priya Blue Industries, Plot VI, SoSlya Issued 20 invoices as menticned in the 

said pages in favour of M/s Godhra Re-rolling Mills, Godhra for 204 600 MT 

having total invoiQe value of Rs 65 73,860/- The details of sIes inv0i0e5 

page65 of 145 
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F.No. DGCEl/AZU!367412  
14 

submitted by M/s. Priya Blue, prepared on the basis of sale invoj 1  . 
data in soft fomat, are contained nAnnexure BS-3 (B) to this notice 

11 9 10 (d) On perusal of the sales data In soft format in respe 
Of th corresponding sales invoices subrriltted by the said shIp-breaking unit 

comparison with the details mentioned on the said scanned page of 

diary AJS it is observed that all the details are found tallied Since the sad 
details are found tallied the authenticity of the details mentioned in the said 

aary s proved beyond doubt It is further observed that all the lflVOices issuOd 

by the said ship-breaking unit pertained to the year 2008-09 

1110.(e) Further, on the top ofthe said page o:67 hee is rernrkj. 

Pnya B'ue md 1725 ++! Godhra Re-Rolling 1800 ++", vyhich means that 

said ship breaker & Induction furnace unit would divide/share the taxabo 
portion ie Excise duty & Vat in the proportion of 1725 f+ & 1800 ++ Also 
there is remark at the bottom of the said scanned page i e '6573860-chq 
which represents that an amount of Rs 73 860/- is to received/receivable 
from M/s Priya Blue iii respect of total value of all the 20 invoices issued by 
the said ship-breaking unit Further there is remark at the bottom of the said 
scanned page i e 59 44 880- Cash which represent cash amount of Rs 
59 44 880/- to be paid /payable by the said Ship-breaking unit against the 
rcetpt of full amount through cheques as this is the 

case of issuance of invoio only without actual supply of goods Thus in th present case the 
total Excise duty & vat amount together is shared betSe the ship breaking 

unrt & Induction furnace unit in view of the Same it 
iS \  clear and proved beyond doubt that above said ship-breaking Units 

has ISs'ued only invoices without supply of actual goods. 

9.3 In view of above findings, I find that the Department has sufficiently discharged 

onus of proving passing of fraudulent Cenvat credit of Rs. 49,97,913/- with help of 

documentary evidences in the data contained in private records as per Annexures and as 

contained in Diary/Pen Drive seized from the premises of Appellant Nos. 3 & 4 and others, 

without accompanying goods. I, therefore, uphold imposition of penalty of Rs. Rs. 

49,97,913/- under Rule 26(2) of the CER on Appellant No. 2. 

10. Regarding imposition of penalty of Rs. 27,86,668/- under Rule 26(1) of the CER 

and Rs. 28,24,512/- under Rule 26(2) of the CER each on Appellant No. 3 and Appellant 

No. 4, I find that Appellant No. 3 has admitted his involvement in duty evasion vide his 

statements dated 19.04.2010, dated 20.4.2010, dated 20.12.2010, dated 23.12.2010, 

dated 3.1.2011 and 26.2.2011. 1 also find that Appellant No. 4 has also admitted that he 

aided and abetted Appellant No. 1 in CE duty evasion and his confessional statements 

dated 20.4.2010, dated 17.9.2010, dated 1.12.2010 and 12.1.2011 bear ample testimony 

to this fact. The passing of fraudulent Cenvat credit has also been upheld. I, therefore, 

find that Appellant No. 3 and Appellant No. 4 have concerned themselves in removing 
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and selling in the non-duty paid goods, which were liable to confiscation and hence, I 

uphold penalty imposed on Appellant No. 3 (Shri Vinod Patel) and on Appellant No. 4 

(Shri Kishore Patel) under Rule 26(1) and also under Rule 26(2) of the CER. 

11. I find that Appellant No. 5 was charged to have purchased goods clandestinely 

cleared by Appellant No. 1 without payment of Central Excise duty and without issuance 

of CE invoices and the lower adjudicating authority has imposed penalty of Rs. 55,950/-

upon him under Rule 26(1) of the Rules, whereas Appellant No. 5 has contended that 

he cannot be penalized on the basis of third party evidences. The records indicate that 

he had filed affidavit retracting deposition made by him in his statement recorded on 

16.8.2012, (para 6.1.1 of the Show Cause Notice ) that the excisable goods alleged to 

have been purchased by him has been received in Truck No. RJ-07-GA-6823 through 

Abohar Fazilka Roadlines from Haryana Ship Demolition (P) Ltd. under their Invoice No. 

EX-1779 dated 22.3.2010. I find that vide letter dated 16.12.2016 as reply to Show 

Cause Notice, Appellant No. 5 had drawn attention of the lower adjudicating authority to 

these facts, however, the impugned order has neither discussed nor appreciated the 

same. 

11.1 I, therefore, find that Appellant No. 5 has sufficiently discharged onus of having 

purchased goods under Central Excise invoice. There is no credible evidences available 

in the SCN/impugned order establishing involvement of Appellant No. 5 in this case. 

Therefore, there are no sufficient evidences to hold that Appellant No. 5 has abetted 

clandestine clearances of the goods and/or he was concerned in purchase of clandestinely 

cleared goods by Appellant No. 1 in this case. Hence, I find that this is not a fit case to 

impose penalty Of Rs. 55,950/- upon him. Accordingly, I set aside penalty of Rs. 55,950/-

imposed upon Appellant No. 5 under Rule 26(1) of the Rules. 

12. In view of above, I uphold the impugned order, except penalty imposed upon 

Appellant No. 5 and accordingly reject appeals filed by Appellant No. 1 to Appellant No. 

4 but allow appeal filed by Appellant No. 5. 

12.1 3L1c1I CI'.! c dj 3rfYkl 1'l.'1c-d d- r1ld! l 

12.1 Appeals filed by the appellants are disposed off in above terms. 

   

(cd-U( 'cik) 

(3f4r) 
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By R.P.A.D.  

l0, 

1. M/s. Priya Blue Pvt. Ltd. 

Plot No. V-i, 

Sosiya Ship Recyclying Yard, 

Sosiya, 

Distt: Bhavgagar. 

2. Shri Sanjay P. Mehta, Director of 

M/s. Priya Blue Pvt. Ltd., 

Plot No. V-I, Sosiyo Ship Recycling Yard, 

Sosiya, DisLt. Bhavnagar. 

3. Shri Vinod Amarshibhai Patel, 

Plot No. 20, Santosh Park Society, 

Su bhash naga r, 

Bhavnagar. 

4. Shri Kishore Amarshibhai Pate!, Proprietor, 

M/s. Shree Krishna Enterprise, 

304, Shoppers Point, Parimal Chowk, 

Waghawadi, Bhavnagar. 

5. Shri Jatinder Kumar, Proprietor of 

M/s. J. K. Jindal & Sons, 

Motia Khan, 

Mandi Govindgarh, 

Distt. Fatehgarh Sahib, 

Pu njab. 

(1) [?TF[  Rf 31IcFd, 5LI T cP. -cl11c 4lHC 

\1ctl I 

(2) 31Icd, Ic1 -Hl cf  3il4ct cfILc1I) cJl 

(3) fccl '3W,cd, cP, -1Ik. ct'1 (cL PlLcl I 

(4) dIct? 31lckd, {L c JU-!! llcH1k  31lL clILctt 

Yll 

(6) 9lc1 T. V2/9/BVR/2018-19 

(7) Pl1 1. V2/73/BVR/2018-19 

(8) Y(1 . V2/85/BVR/2018-19 

(9) tld t. V2/86/BVR/2.Ol8-19 
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