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ft-R f(31'-{l1), <lolc ll 9lRd / 
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

T 3U-i. SIP F/tF a1TF/ lTh/ il-l'l S1TTft, itit s3cMIc 9 mb/ l'l/T tiiq, 

gk / 1lHtl / T1TEf1TITtf ll F(1ti ii) si airrr fttt: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

S141ol'hdI&llkl() 9T '1l-1 ti,' 'Icil /Name &Address of the Appellants & Respondent 

Shri. Bharat M. Sheth Survey No. 268/1, Bhavnagar- Rajkot Highway, Silior- 364240, Dist: 

BhavnagarBhavnagar. 

3lT5T(5I'IH) od4Er    1tTST9Tt51't,Ifl /9ltI'i FWtET 3i4li I'15T l'lclI l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

3c1lO 1t-4' t ar ','E.sl'I'f cHI j"E 3tfllfl5PT,1944t tlii 35B F  
994taTtT 8653)C4ci f'I1cs s'ig tS1T1ft* I 

Aooeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

'El 'i I I - I I / 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RAt. Puram, New Delhi in all mattel-s 
relating to classification and valuation. 

't'P- i(s) eclI  Tt s~taIf tv aFaITEIT  /ttt  araft 'fii 4l.  9aF,T dc4l 'f, 1 i'b' 1I''f('-1 PTRTft(f'ST)'('t 
-q-F/;ra-  tT aFT,lfttaF C'I, ii"fl sTe FS1Ii stgosiiie- 2 EsTT' ii4l sTrlftrr 1/ 
To the West regional bench of lustoms, Excise & Service Tax Appellate Tribunal (CES'TAT) at, 2' Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-38U016in case of appeals other than as mentioned in pars- 1(a) above 

IafiEflsTaT4TfTsTsPWtT SPThT 5tTEffT 'E(l 61I5 IO1sT .cIIC 9je (3 fter)fluliq.fl, 2001, F IPRPI 6aF 3tcl'Id nITftErfEtJ pTM1l 

ft'Eft 5FPtyE1P1 tFtTsT, "Igi cII9 PmEP'fTr,I'l RftF3tt1'ii'1l 'HI 

cIt' 5 "1148 tT 3481 aFsT,5 -II48 c'4t tT 5048148 c't cI'E arsTtT 50 '-toe c'  ft Ff* l't *'iar: 1,000/- c'(, 5,000/- "H11 5TsTT 10,000/- 

c'  'ri fltsiffttr arr a sg' ssEi iie ki srift a -e, rr 'rsraF, Mirtr st'fkllo mmrrfifsgrvr t suet 1gI'sa fl ft 
frfi sft 48Ii[l'E ftsig /'s, ii iufl il1bci t,  site itrf1tqi ii'ii 'sTfftu I ftfft i'te ngr ag ft i -ii 

,,sg( fftga4'l.ftq saT'1Tf r'tsiiei 1'' "l'-tI 'E"II 

gi'ii 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 200]. and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.iO,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 tar to 50 tar and above 50 Lac respectively in the form of crossed 
bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated 
public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a 
fee of Rs. 500/-. 

at'1kfls 'ITPT1ft'Ft'IF 'F 5TaFtT siTfter, 1'1 stf (l'1rW,1994' ?iflT 86(1) ft ataF'iir ki's PsH'1i'4, 1994, ft (knOT 9(1) ft cisics 

'.11 S.T.-5T 'SR T1T t IP ;iftsft i ie ausi 13i'i  aaiftsrft aj'fp-j 'i'll r, siw '.i{ sarsa ft 'ft (A9ft 

suuPici 'i4 48Tft) SlIT T.IZI ft ft 'E' s't1( ft 51T5T, "If,! icil'E'. slit 'ii'i ,o'11"l 'i'i aliT l 4 li1I 'I'll TEi9T, c'4' 5 '9T'TIT '1489 

E48,5 "1148 ''-l",lT 50 te ci'i 3tT48T 50 ire dl', ft aFf'F B'taFsisr: 1,000/- 'E'Tft, 5,000/- cma 3rriT 10,000/- ema 'Fr1ftnr0it. 

"1481 1"E 'ft '11( 48'iO r'i (keiftir aj'-  icr sjnrtror, atslffttr apThftar ifmcrur ft suer ft eio du-ei ft sTcr ft (taft sf( ei1ii'j'i. 

II "ifO 'eiRri IPTIglee 9W fftii "ii'ii SITfliTt I sisiflt.giee 'lIT sfsitiTcr, ftr 'fltcrar siitei ft tl'iI WrT(.'lfi (tat  

'1TqTfTur'stI'ei (turk lasarcrasrtar(ali )ftlta',asr'l cr-'Tw'FsTr'a50O/-dsr', 5 TlftEdfkTrTj-'E48'-iI 'E-1I fOil I/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in qusdruplicate in Form 
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one 
of which shall be certified copy) and should be accompanied by a fees of Rs 1000/- where the amount of service tax & interest 
demanded & penalty levied of Rs. S Lakhs or less, Rs.5000/- where the amount of service tas & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1O,000/- where the amount of service tax & interest demanded & penalty levied 
is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of 
Rs.500/ 

(A 

(i)  

(ii)  

(B 



(C) 

(i) srfitftr,lg94 CTR 86 iitT-trvrsi (2) rr  (,2A) striitr eai 4) atflsr, iie ei"fi, 1994, 9(2) 
9(2A) iti ii1i 'i S.T.-7 sfarr9itstrrr 1't 1Tit sti ,'t"-lo 'c4i4 "t 3P4T 3fl(3P1Iit), RtZr 'u itTr 
'nii Rr'iR) I'i1 4 (31J-i °it 'i4if1ii1 i)) TfTr) 5f 3991 CTR 1ii't 3991 3P-t1T ''1l9th, CTCftit c4I 
-riit, itri fv'fle -Oi1I[l4Ui itT31ie-i CT't'1 FCtiia 3r'Afl 1rniiuf -ieii eoff'I4fl I / 
The appeal under sub section 2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cornmissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

rftt-r t.io 'u 'ei rt iclIt  i')l4ie CTfIICTT'IT ()7'Ar 3PfI9i 4i  ftitfiT 'ic "t 3.(I)1kCTt  1944t CR1 
35T 3d1cI, CT i('t ttftzr afñrr, 1994 em 83 3rtflltr  CIT '4ft 5tTlt TL TW C1ITE ITC{1 3PIT3ThT 9TfihiTsT IT 
splia 4'cI EW3T 'ui,"t/e1J itT II it l0CfIT(l0%), CRTiT9 "t4ii fiR *,  CTtiCT, "IC IT 9T1'Ii1?,O , itT 
b4 IdH F1tCI 'eI,CTrittititC titi)cI'Ici am )ITii'i 'Ii")i if TfITiF'IiIT s'ITsd8ititri 

riIe 3j't' CC Pt" itilmici "CiC (l  TITj'b"it1iie nit* 
(i( etu 11 f)t i cim ''t( 
(ii) mi'I'IsIiPffTlpdT1fIr 
(iii) ii1e am femiii,1l )IT'r 6 ilmie IT  
- CTTE Tg CR1 it 'iiCCTitffit (CT 2) 3tftftTiT 2014 & IT 3PITlft'T t1TfITitTf wittt itrntft 
nrTt ifTffttif ii'fia CIr mmj'l/iyTirl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i( amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

'i]Tff ki&'t,lm. CII99&etUT 3TIITCTt: 
Revision appicatiQn to_Govrnment Qfjndia: _____ m&rCIr1a'miCIld,ti i1iee mmiii , 4i'.i ic'iu  atfltftriT,1994 
"INd m"ti, ' illiTil 34IciO1 'tlf, (4P 4I'jI'lC, ui-o lITviTTr, 'rmf Tftr, 'ifir 'see rrr, itf 'iITatft-u000i, itt 
'flll CT)TI / . 
A revision ppplicauon lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Fmance, Department of Revenue, 4th llloor, Jeevan Deep Building, Parliament Street, New Delhi-
1 boor, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

f4 CTTit1Tft 'ytele it 'sIC' t, "161 i'i)IT ci's CITPIOfI 't'I'II'1 it it iRici  CT [limP 3Tiit 'tR"Il'I 
itCTrIT  lT1 T'lui's.l it RI'I, ilTfll7zft tsiiTTITCT rme'tui IT ii, f 'tlifCTflitlft 

WitT'sl'1 it'pttII'lit'siM'IiTI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

E991'b4 4II's clii 9 it i)it4lIcl it, 
CT 'JiNci iti6 4fTTT tTititTfli'41d i4  CI / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

'id-lie "I"t 4TTrCTitThb!J [4ii uTilE CI', 'i'll's CT "jei'i Cir ci's f4cii [4CTT 'Nil itt / 
In case oCgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

dclii IT cic'iii'i it7TIT CTCCT[4I' CTW E3itETICCC WCI'ltTh'i'tITdCcl_'si -C 
(30fiit)il7Ciu 14's 36f CTir(it' 2),199CitCNi 

iri: CI 
Credit of any duty allowed to be utilized towards payment of excise duty on frnal .products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

i/Irt3lICitittuTrid-3 4ami1 EA-8fr, CIr 'ic'ii'i Pt(3lr)fllCI001,ITW9IT3t1'C1[sit,mT 
srfCTrite'iqul it3CTf3 1tai4l sl'rflr I i'u-i aCTititititriT,'s uiCTr 3nCTrmPtsic1dI 's'ie aimP 9Tf1TiCm 

dclii iJ,"t i[IJ[4, 1944 Cit 35-EE it led 14it#C 9JE 3ffCTi it cfl< IitTR-6 i'i14 4'sii ai4) 
'sifli'i / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals( Rul'es, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the OIQ and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
RE of CEA, 1944, under Maior Head of Account. 

±ttturuili'i,i itCT f411aii 14ei1Ici itCitaeiemlrCit ai41 srfitrr I 
aCi 'see 'tc Pit '119 CT'TIT CT uCril CTC CT 111 'sC 200/ - itr ETCTC (CuT 'si. 's(li j'se ui's Til; 'ss unrit IT CT CT euli 
1000-/ ittr9Tit(liTZrraIitl 
The revision appjication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'lls. 1000/- where the amount involved is more than Rupees One Lac. 

f4 rITitft  sCTITirr'Aclis 'i  a ritf4 (91itT 399 d'l'b CTr.,ITIITCT ale' CT14ITI CTTCTCT9T 
/ Incase 

if the order coyers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

il1TCT1TfIrC '-did'10 ij"t 3rfITflrirlT, 1975, it 4"3f-I C C''sl' 'C1  CTT3T 9  T3PTit aTrTiT 'iPi it iriit 6.50 uli itr oiei'se 
i' f4[lte7i1T'Iiii9T[4TrI/ 

ne copy of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Actl1975, as amended. 

4tuIT iit,  ITi'ft  .ic'IIi 9191 9 4ii't f(mPe "si'lI[4'ui ('ti4 (hIT) fl'i'si's"fl, 1982 IT uf9itr r iour itmrfhir 'sis'si Cit 
ci (hi [4 ci 'iui 'ii '1 (CICT i  3frT 3ff ICTit iiiitfITit (CuT a iii ' / 
Attention is also invited (0 the rules coverin these and other related matters contamed in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

'I9 it'fitftit ilTfilitTft Cit 3T'fl/rCTfITTr 'tI it 'slIITT "5145, fCu3flr 341-  '41'-ici's 'iiCi'i'l it f4', 314CuT'41 ICITIfIC-  'ici"ll%d 
uvww.cbec.gov.in  Er cc iTittr / 
For the ela'borate detailed and latest provisions relating to filing of appeal to the higher a. . - -' .ority, the 
appellant may rel'er to the Departmental website www.cbec.gov.in. 
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.3 
:: ORDER IN APPEAL::  

MIs, Bharat M. Sheth, Plot No. 619, B-2, Geeta Chowk, Jam Derasar Road, 

Bhavnagar (hereinafter referred to as "the appellant") has filed present appeal 

against Order-in-Original No. 09/AC/BVR-2/MC/2018-19-Refund 17.04.2018 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner, CGST, Bhavnagar-2 Division, Bhavnagar (hereinafter referred to 

as 'the lower adjudicating authority'): - 

2. The brief facts of the case are that M/s. Samundra Alloys Pvt. Ltd., Plot 

No. 32, Ship Breaking Yard, District — Bhavnagar (hereinafter referred to as "the 

unit") was engaged in the process of obtaining goods and materials by breaking 

ships, boats and other floating structures, which amounted to manufacture in 

terms of Note-9 of Section-XV of the first Schedule to the Central Excise Tariff 

Act,1985 (hereinafter referred to as "CETA") and was registered with the Central 

Excise Department and had been availing Cenvat credit under the provisions of 

Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR"). Shri Manish 

Bansal, Director of the unit was alleged to have clandestinely cleared the 

excisable goods and evaded payment of Central Excise duty. The appellant was 

broker, through whom clandestinely goods were allegedly cleared by the unit. 

2.1 The officers of the Directorate General of Central Excise Intelligence 

(hereinafter referred to as "DGCEI") gathered intelligence indicating that some 

ship breaking units of Alang/Sosiya were engaged in large scale evasion of 

Central Excise duty by way of clandestine removal of plates to the Rolling Mills; 

diversion of goods, undervaluation of goods etc. and that most of such illicit 

activities were being carried out by the Ship Breakers with support of some 

brokers, who were obtaining orders from different Rolling Mills and Furnace units 

and many times were getting the material dispatched through some Transporters 

without Central Excise invoices and without payment of Central Excise duty. 

These brokers were also procuring orders from Furnace Units and Registered 

Dealers for supply of Cenvatable invoices without any physical supply of goods. 

DGCEI conducted coordinated search at the premises of brokers at Bhavnagar 

and recovered several incriminating documents substantiating the intelligence. 

Another round of search operation was conducted at transporters, whose 

documents were available on the records of recipient furnace units, premises of 

various Ship Breaking Units and Rolling Mills. A search operation was also 

conducted at the residence cum office premises of Shri Bharat Sheth and other 
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brokers and incriminating documents were recovered. The investigation revealed 

that the unit had clandestinely cleared the excisable goods and fraudulently 

passed on cenvat credit without physical supply of the excisable goods with 

active help of the Director of the unit and the appellant. 

2.3 The above investigation led to issuance of Show Cause Notice No. 

V.73/03-05/D/Rural/14-15 dated 06.05.2014 demanding recovery of Central 

Excise duty of Rs. 1,79,452/- from the unit under proviso to Section 11A(4) of 

the Central Excise Act,1944 (hereinafter referred to as "the Act") along with 

interest under Section 11AA of the Act and for imposition of penalty under 

Section 11AC(1)(a) of the Act read with Rule 25 of the Central Excise Rules, 

2002 (hereinafter referred to as "the Rules"), imposition of personal penalty on 

the Director of the unit and the appellant under Rule 26(1) and Rule 26(2) of the 

Rules. The said SCN was adjudicated by the lower adjudicating authority vide 

010 No. AC/JND/14/2015 dated 10.04.2015 confirming Central Excise duty of Rs. 

1,79,452/- along with interest and imposed penalties on the unit and Director of 

the unit and imposed penalties of Rs. 1,79,452/- and Rs. 2,02,337/- (total Rs. 

3,81,789/-) on the appellant under Rule 26(1) and Rule 26(2) of the Rules 

respectively. Being aggrieved with the 010 No. AC/JND/14/2015 dated 

10.04.2015, the appellant preferred appeal before the Commissioner (Appeals), 

Rajkot who vide OIA No. BHV-EXCUS-000-APP-126-to-128-15-16 dated 

22.03.2016 reduced penalty from Rs. 3,81,789/- to Rs. 95,000/-. The appellant 

preferred appeal before the Hon'ble CESTAT, Ahmedabad against the said OIA 

dated 22.03.2016 and the Hon'ble CESTAT, Ahmedabad vide Order No. A/13877-

13931/2017 dated 28.12.2017 remanded the case back to the original 

adjudicating authority. Accordingly, the appellant filed refund application for 

refund of pre-deposit along with interest. The lower adjudicating authority vide 

impugned order has sanction Rs. 28,634/- being refund of pre-depqsit along with 

interest of Rs. 4,768/- (total Rs. 33,402/-), however, the lower adjudicating 

authority had appropriated the said amount of Rs. 33,402/- towards outstanding 

government dues confirmed vide 010 No. 62/AC/Rural/BVR/RR/2016-17 dated 

30.03.2017 under Section 11 of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred appeal, 

inter-alla, on the following grounds: 

(i) the action of the lower adjudicating authority for recovery of Rs. 33,402/- 

by adjusting such paid up amount under Section 35F of the Act is not correct. 
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(ii) the Hon'ble CESTAT has reduced the penalty and remanded back to the 

lower adjudicating authority for following the principles of natural justice. In view 

of this, the lower adjudicating authority has wrongly and without authority of law 

adjusted the said amount against recovery pending against some other case. 

4. Personal hearing was granted to the appellant, who waived PH vide letter 

dated 20.04.2019 and made written submissions stating that the sanctioned 

amount of mandatory pre-deposit made under Section 35F of the Act cannot be 

adjusted against such outstanding dues, which is on account of other case which 

is sub-judice. 

Findings:- 
5. I have carefully gone through the facts of the case, the impugned order 

and written submissions made by the appellant. The issue to be decided in the 

present appeal is whether the impugned order, in the facts and circumstances of 

this case, adjusting sanctioned refund of pre-deposit against outstanding dues in 

some other case sub-judice is correct or otherwise. 

6. I find that the appellant mainly argued that refund of pre-deposit, arising 

due to CESTAT order cannot be adjusted against some dues to be recovered in 

another case, which is sub-judice whereas the lower adjudicating authority had 

adjusted refund of Rs. 33,402/- (Refund of pre-deposit of Rs. 28,634/- + Interest 

Rs. 4,768/-) pre-deposited against 010 No. 62/AC/Rural/BVR/RR/2016-17 dated 

30.03.2017 for filing appeal, as per Section 11 of the Act. I would like to 

reproduce Section 11 as under: 

"SECTION 11. Recovery of sums due to Government — (1) In respect 
of duty and any other sums of any kind payable to the Central 
Government under any of the provisions of this Act or of the rules made 
thereunder  induding the amount required to be paid to the credit of the 
Central Government under Section .L1D, the officer empowered by the 
Central Board of Exdse and Customs constituted under the Central Boards 
of Revenue Act, 1963 (54 of 1963) to levy such duty or require the 
payment of such sums may deduct or require any other Central Excise 
Officer or a proper officer referred to in section 142 of the Customs Act, 
1962 (52 of 1962) to deduct the amount so payable from any money 
owing to the person from whom such sums may be recoverable or due 
which may be in his hands or under his disposal or control or may be in 
the hands or under disposal or control of such other officer, or may 
recover the amount by attachment and sale of excisable goods belonging 
to such person; and if the amount payable is not so recovered, he may 
prepare a certificate signed by him spedfying the amount due from the 
person liable to pay the same and send it to the Collector of the district in 
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which such person resides or conducts his business and the said 
Collector, on receipt of such certificate, shall proceed to recover from 
the said person the amount spedfied therein as if it were an arrear of land 
revenue: 

(Emphasis supplied) 

7. It can be seen from the above that the central excise officer duly 

empowered by the Central Board of Excise and Customs to recover any sum due 

to the Government under the Act or of the rules made thereunder, may recover 

deducting that amount from any money owing to the person from whom such 

sum is recoverable. I find that Section 11 of the Act allows the empowered 

officers to adjust the refundable amount to recover sum due to the Government. 

8. I also find that the appellant had filed appeal against 010 No. 

62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 which was rejected vide OIA No. 

BHV-EXCUS-000-APP-280-TO-282-2017-18 dated 11.04.2018 and no appeal has 

been filed against the said OIA dated 11.04.2018. Thus, I find that it is not in 

dispute that 010 No. 62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 passed by 

the lower adjudicating authority has attained finality and amount of Rs. 

6,34,723/- was due to be recovered from the appellant and hence, Rs. 33,402/-

could be adjusted towards Rs. 6,34,723/- due to be paid by the appellant to the 

Central Government as demand confirmed vide 010 No. 

62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 has attained finality. My this 

view is supported by the judgment of the Hon'bie CESTAT in the case of Pankaj 

Oxygen Ltd. reported as 2010 (253) ELT 666 (Tri.-DeI.), relevant Paras are 

reproduced as under: 

"12. It is pertinent to note that the records placed before me clearly 
justify the findings of facts arrived at by the lower authorities. It is a 
matter of record that the appellants availed the credit suo motu without 
waiting for sanction by the authority for necessary order in that regard. It 
is also a matter of record that amount of Rs. 3859/- was due and payable 
by the appellants to the Department in terms of Order-in-appeal No. 
84/RPR-1/2005 dated 10-8-2005." 

"15. Section 11 of the said Act dearly empowers the Department to 
adjust the refundable amount towards amount due from the party. Once it 
is not in dispute that in terms of order dated 10-8-2005 passed in an 
appeal, an amount of Rs. 3859/- was due and payable by the appellants 
to the Department and the said dues were outstanding even on the date 
of the order of the refund, certainly the authority was justified in adjusting 
the said refundable amount towards the amount due from the appellants." 

(Emphasis supplied) 



Appeal No: V2/162/BVR/2018-19 

7 
8.1 Accordingly, I find that the impugned order passed by the lower 

adjudicating authority is correct, legal and proper. 

9. In view of above, I uphold the impugned order and reject this appeal. 

S. 31c4d ccllU c  4) dI 3T rTf1'4c.k! 3 -cfd'f1T1ldI l 

9.1 The appeal filed by the appellant stands disposed off in above terms. 

T31cI-d (3c) 

By R.P.A.D.  
To, 

Shri Bharat M. Sheth, 
Plot No.619, B-2 Geetha Chowk, Jam 
Derasar Road, 
Bhavnagar 

-c'ii'. 1. 619, B-2, T Ett, 

1'-' ', -4(cja-fdl 

c*- (?) TT J-1-1 3-lFLlc1-cl, a-c  T ,c1I cb,l, 31 cIIic 31d kII 

la1c1- 1 cl 
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() -iNcb 31Nc-d, a-c4 f cb, d-1U -II, -flcla-idl ,  ch) 31Tch 
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