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BHV-EXCUS-000-APP-167-2019

AT T feATF / ST e Y arira /
Date of Order: 18.06.2019 Date of issue:

s T AT, TerTe g (rfiew), TeTehie R uTid /

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot

19.06.2019

AT AT/ T AT/ ST/ FETF AT, Hed T TS o[/ FATHT /T THAATHT,

THE [/ FTHAT / Tiefverrs grer Iuxfariea Sy e sneer & gier: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

Adternal & TIETST =T 919 U 9T /Name & Address of the Appellants & Respondent :-

Shri. Bharat M. Sheth Survey No. 268/1, Bhavnagar- Rajkot Highway, Sihor- 364240, Dist:
BhavnagarBhavnagar.

ZH AT & AT Y Sw AT T 7 ITLH INIRTT / GITARE07 6 FHeT I ZTEL R AHdT 31/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

FAT I T T Qo UE e spftelir srrnfirer ¥ wiy i e serrz gew sfdfam 1944 HY g 358 T eiawa A
P ST, 1004 41 H1<T 66 3 Sty FsHortRr i 7 o s

ST A ST g1
Aggeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act,
1994 an appeal lies to:-

A AT A G e K T Ce e MERL I G DA IR DA T Ele L R I A A A R M R

yl .
The special g’en{:h of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.

S TREYE 1 (a) H aaT T arfet 3 s oy wft arfist et o e geng o vA St arfie Al (e
W&W%ﬁ,ﬁ?ﬁ?ﬁ? AEHTAT VT AFTAT AZHITETE- 3Low ? ST Hi

) ) « : Bl |
To the West r%ﬁ)ional bench oféustoms, Excise & Service Tax Appellate Tribunal (CE?FAT) at, 2 Floor, Bhaumali Bhawan, Asarwa
Ahmedabad-3

016in case of appeals other than as mentioned in para- 1(a) above

e mrrmRrEer F e arfier wRqE FCY ¥ e T worme o (arfven) gy, 2001, F w6 % eiwta Faffa fFowr are
EA-3 T =T gt & ot Ry AT SR 1 37 & 0 & 6 U wia % AT, ST Se g Y T, 5Ty v qT ST A W JHi,
T 5 ST AT IHY FH,5 TG ST T 50 7@ STC T year 50 =@ e 7 AT g @y wHer: 1,000/- 79, 5,000/- T 44T 10,000/
T #1 Fratfia oo oo @ 9 dow w0 Reila gon o1 qaw, dafia sdfteli s £ arar § agras e F T 5
el off AT 8 3 Ao grr ST i dw g g1 R s =R | e gre w0 s, % A 9 o 1§ gEr =i

sgi Hetera el s it amat R § | wEm wrger (7 i€ T T sraea-T ¥ A1 500/- ¢ w7 Fatta gew s ww
gEm I/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise {Appeal}
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed
bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated
public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
fee of Rs. 500/-.

arfiefr ATt F awer ordie, e afafow, 1994% vy 86(1) ¥ sienta Famsy ey, 1994, % s 9(1) ¥ aga Raifa
T S.T.-5% =T gfadt F v A7 wewlY ve $7E Avr O aneer ¥ fAwg orfim F wft g1, 3w vy wvr F Hew w0 (3 F vw uf
THTOrT ZrT SR T) o 7% & w0 § o ud i F Ay, 9t Fave £ 90 s $1 9T 3T o Ty gEtn, 9 S A ar I e
w5 FTE FIT AT 50 AT T TF AT 50 @ €7 F 47w & A1 m7er 1,000/- I, 5,000/- FIF AT 10,000/- FAA F7 Aaifiw
T g 1 9fY werw w40 Ruifa g w7 gram, w650 sofisftr st f arar F agre e F T G of aEtes
8 T & g AT T 9% T gRT R st iR | 54 e & T, 9 Y S amar § g =R St #4fhe erfiey
TR Y oTrET R | T AIRET (R AEY) I O a1 3 AT 500/- 797 w7 Ruiia gE s #AT g o/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shali be filed in quadruplicate in Form
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against {one
of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penaity levied is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied
is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of

Rs.500/ /-—:z—-\\
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A afafaw,1994 f arr 86 T IT-ameTE EZ) T (24A) F stadd g H 7 anfer, Fame famarel, 1994, ¥ e 9(2) v
9(2A) F AZA U 79 S, T.-7 H T 57 301 74 597 AT AT, FA1T IO Ao SPAAT AT (ATNT), AT IR A 2T
IR gy 7 et e w (A 7 v wfd gifing 2 iR o) sraes ST aEras Ay oar ST, SeA 30T o/
FATHT, T T T SATATITT 1 AT T FOA FT (440 3 A1 a1gol 1 978 of vy § 6o et greft |/

The appeal under sub section éQ% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT 9o, Fead TR 9 U HITRT Siieftr auidre (feee) & 9 adfiel & aae § i seae e afafe 1944 7 awy
35U & ddda, A1 (AR e, 1994 F7 4T 83 F siadra Favend w5y it ¥ 7L §, 39 ARy F i erdfiefyr i
mmmmgﬁ/aﬂvmmwwﬁm(m%,mmﬁm 34 5, AT SHIAT, 519 Faer AT fearfa g,
TR FRAT ST, erd P 29 ey 3 eiesty ST £ S 1T st T T g e wan & afde T 8
Fea T IR (7 T AT F S “WET b I 9w 7 e anfier §

i) AT 11 €1 F 2| 7w

(i) HAGZ AT HT AT TE e i

(i)  FAee ur forAraett F [ 6 5 et 37 e

- gurd ug [ 29 ary & e G (71 2) afafe 2014 F o § qf Gl adfiely widerd & gy fAemrda

A oSl A F B AT TE 20/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

Revisi t$tG§ t of Indi
evision app; cation to Government of India:

=7 R &Y AL 5 HIHAT H, 3317 30977 9+ AfAR97,1994 Fit 41eT 3SEE ¥ TIqiqe. & dquiasme s,
ST JTTY, Wcmmwﬁ?wmﬁw@ﬁnﬁ?ﬁ?ﬁqw I AT, A% fRee-110001, &t T
ST TR

A revision /%pplicatjon lies to the Under Secretar% to the Government of India, Revision Application_Unit,
Mlmstxiy of Finance, Dega.rtment of Revenue, 4th Floor, Jeevan Deep Building, Parhament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

T 7T o At e & e H, stet G, Rt el A R srear @ $=IE g F o g 7w el s wroar I
AT U S{ET T A g@Y R A TOTAS 6 AT, A7 THET WETY g W AT SERO AT F THEHIO & 310, [hET wrear v et
2T E H JTeT & THAE & Jia< 71/ . .

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warechouse to another during the course of processing of the goods mm a warehouse or in storage
whether in a factory or in a warehouse

g1 & A el g ar e @ Tl B¢ 72 9w A § g g w9 w8 1 T sonE oew § g (R oA
ST AR & ATEL Al g T & &1 e dT el 51 / ) ] i )
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

219 ITI15 F IeITEA FF F F Torm A1 =21 wdie T afd oy ve waa TR waamT % aga ara i v @ & U e
g w(m)%mgM(m 2),199 #ﬁm?o%ﬁamﬁwéﬁn%arﬁasrwwﬁﬁrvmmﬁwﬁam
T E)

Cfe%ht of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the ‘Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {(No.2) Act, 1998.

ﬂﬁ’ﬁam:ﬁ;ﬁ 'W"“E‘TEA'N’ﬁﬁmm%ﬁ“(m@%f%ﬁm%@m%’?
ATEET & AT & 3 T o 3T 2T | STEIYR TR & AT AZA T AT ATSeT T A Tor T ST AT ATy
ﬁ%ﬁvmﬂ%ﬁﬁm,wﬂﬁm S-Ii:E%mﬁmﬁ—cr" sgﬁmﬁ%mw F T T TR-6 it afa Torr &l A=

2T
The éb/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanted by two copies each of the OIQ and Ordeér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Sectionn 35-
EE of CEA, 1944, undér Major Head of Account.

eritew amaEe & ary Fuim Ruiha g & s &1 s =2 X ] L
WWW@WW&TWW%&?W%O/- FT VATA (BT STV ST A Ho0 TR 7 AT W ¥ T A 47 e
1000 -/ & T ) . .

The reéision ag%lication shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T TH AR N E gor U R THTAY g JT TeIT T AR F 90 5 F7 0, ST &0 A Gy st g se e e gw
ft Fir oy qﬁﬁ?m%ﬁwwﬁaﬁ mﬁ?ﬁw&ﬂwﬁ I &7 U AT AT T T TLHL I T A3 ST Aar g1 / In casgg
if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in_the aforesai

manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or_the one ap]ia_hcatxon to the

Cenﬁ_ral Govt. As the cas€ may be, is filled to avold scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TATAITAG =ATHET & SriafAam, 1975, & d=1-1 & A0 4 9297 U4 2R s & wig w2 Reifig 6.50 T8 &1 =0T
sn,ﬁrﬁp‘, T AT 2‘[! . . . .

(gne copy of applicatoion/or 0.1.0. as the case ma){_lbe, and the order of the adJudlcatmglauthorlty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-] in terms of the Court Fee Act, 1975, as amended.

AT 9=, 417 INg L% A AT adiHig =rrmiager (Frd fafd) fawmaeh, 1982 # afta ve orw @afae g« @
afenftg Fr arer (Faat $1 37 Wt e sl Far T 21/ ) ) )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedurej Rules, 1982.

37 Wi offe @1 sfls_afes 27 & 94y o, fBae o admaw st § @, osdfienf i faeme
www.cbec.%ov.m T TF FHhd g IJ
For the elaborate, detailed and latest

{)rovisions relating to filing of appeal to the higher g ority, the
appellant may refer to the Departmen

al website www.cbec.gov.in.
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:: ORDER IN APPEAL ::

M/s. Bharat M. Sheth, Plbt No. 619, B-2, Geeta Chowk, Jain Derasar Road,
Bhavnagar (hereinafter referred to as “the appellant”) has filed present appeal
against Order-in-Original No. 09/AC/BVR-2/MC/2018-19-Refund 17.04.2018
(hereinafter referred to as 'the impugned order) passed by the Assistant
Commissioner, CGST, Bhavnagar-2 Division, Bhavnagar (hereinafter referred to
as‘the lower adjudicating authority’):-

-2. The brief facts of the case are that M/s. Samundra Alloys Pvt. Ltd., Plot
No. 32, Ship Breaking Yard, District — Bhavnagar (hereinafter referred to as “the
unit”) was engaged in the process of obtaining goods and materials by breaking
ships, boats and other floating structures, which amounted to manufacture in
terms of Note-9 of Section-XV of the first Schedule to the Central Excise Tariff
Act,1985 (hereinafter referred to as "CETA") and was registered with the Central
Excise Department and had been availing Cenvat credit under the provisions of
Cenvat Credit Rules, 2004 (hereinafter referred to as “the CCR"). Shri Manish
Bansal, Director of the unit was alleged to have clandestinely cleared the
excisable goods and evaded payment of Central Excise duty. The appellant was

broker, through whom clandestinely goods were allegedly cleared by the unit.

2.1  The officers of the Directorate General of Central Excise Intelligence
(hereinafter referred to as “DGCEI") gathered intelligence indicating that some
ship breaking units of Alang/Sosiya were engaged in large scale evasion of
Central Excise duty by way of clandestine removal of plates to the Rolling Mills;
diversion of goods, undervaluation of goods etc. and that most of such illicit
activities were being carried out by the Ship Breakers with support of some
brokers, who were obtaining orders from different Rolling Mills and Furnace units
and many times were getting the material dispatched through some Transporters
without Central Excise invoices and without payment of Central Excise duty.
These brokers were also procuring orders from Furnace Units and Registered
Dealers for supply of Cenvatable invoices without any physical supply of goods.
DGCEI conducted coordinated search at the premises of brokers at Bhavnagar
and recovered several incriminating documents substantiating the intelligence.
Another round of search operation was conducted at transporters, whose
documents were available on the records of recipient furnace units, premises of
various Ship Breaking Units and Rolling Mills. A search operation was also

conducted at the residence cum office premises of Shri Bharat Sheth and other
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brokers and incriminating documents were recovered. The investigation revealed

that the unit had clandestinely cleared the excisable goods and fraudulently
passed on cenvat credit without physical supply of the excisable goods with
active help of the Director of the unit and the appellant. i

2.3 The above investigation led to issuance of Show Cause Notice No.
V.73/03-05/D/Rural/14-15 dated 06.05.2014 demanding recovery of Central
Excise duty of Rs. 1,79,452/- from the unit under proviso to Section 11A(4) of
the Central Excise Act,1944 (hereinafter referred to as “the Act”) along with
interest under Section 11AA of the Act and for imposition of penalty under
Section 11AC(1)(a) of the Act read with Rule 25 of the Central Excise Rules,
2002 (hereinafter referred to as “the Rules”), imposition of personal penalty on
the Director of the unit and the appellant under Rule 26(1) and Rule 26(2) of the
Rules. The said SCN was adjudicated by the lower adjudicating authority vide
OIO No. AC/IND/14/2015 dated 10.04.2015 confirming Central Excise duty of Rs.
1,79,452/- along with interest and imposed penalties on the unit aind Director of
the unit and imposed penalties of Rs. 1,79,452/- and Rs. 2,02,337/- (total Rs.
3,81,789/-) on the appeliant under Rule 26(1) and Rule 26(2) of the Rules
respectively. Being aggrieved with the OIO No. AC/IND/14/2015 dated
10.04.2015, the appellant preferred appeal before the Commissioner (Appeals),
Rajkot who vide OIA No. BHV-EXCUS-000-APP-126-to-128-15-16 dated
22.03.2016 reduced penalty from Rs. 3,81,789/- to Rs. 95,000/-. The appellant
preferred appeal before the Hon'ble CESTAT, Ahmedabad against the said OIA
dated 22.03.2016 and the Hon'ble CESTAT, Ahmedabad vide Order No. A/13877-
13931/2017 dated 28.12.2017 remanded the case back to the original
adjudicating authority. Accordingly, the appellant filed refund application for
refund of pre-deposit along with interest. The lower adjudicating authority vide
impugned order has sanction Rs. 28,634/- being refund of pre-depasit along with
interest of Rs. 4,768/- (total Rs. 33,402/-), however, the lower adjudicating
authority had appropriated the said amount of Rs. 33,402/- towards outstanding
government dues confirmed vide OIO No. 62/AC/Rural/BVR/RR/2016-17 dated
30.03.2017 under Section 11 of the Act.

3. Being aggrieved with the impugned order, the appellant preferred appeal,
inter-alia, on the following grounds:

() the action of the lower adjudicating authority for recovery of Rs. 33,402/-
by adjusting such paid up amount under Section 35F of the Act is not correct.
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(i)  the Hon'ble CESTAT has reduced the penalty and remanded back to the

lower adjudicating authority for following the principles of natural justice. In view

of this, the lower adjudicating authority has wrongly and without authority of law

adjusted the said amount against recovery pending against some other case.

4, Personal hearing was granted to the appellant, who waived PH vide letter
dated 20.04.2019 and made written submissions stating that the sanctioned
amount of mandatory pre-deposit made under Section 35F of the Act cannot be

adjusted against such outstanding dues, which is on account of other case which
is sub-judice.

Findings:-

5. I have carefully gone through the facts of the case, the impugned order
and written submissions made by the appellant. The issue to be gecided in the
present appeal is whether the impugned order, in the facts and ciréumstances of
this case, adjusting sanctioned refund of pre-deposit against outstanding dues in

some other case sub-judice is correct or otherwise.

6. I find that the appeilant mainly argued that refund of pre-deposit, arising
due to CESTAT order cannot be adjusted against some dues to be recovered in
another case, which is sub-judice whereas the lower adjudicating authority had
adjusted refund of Rs. 33,402/- (Refund of pre-deposit of Rs. 28,634/- + Interest
Rs. 4,768/-) pre-deposited against OIO No. 62/AC/Rural/BVR/RR/2016-17 dated
30.03.2017 for filing appeal, as per Section 11 of the Act. I would like to

reproduce Section 11 as under:

"SECTION 11. Recovery of sums due to Government. — (1) In respect
of duty and any other sums_of any kind payable to the Central
Government under any of the provisions of this Act or of the rules made
thereunder including the amount required to be paid to the credit of the
Central Government under Section 11D, the officer empowered by the
Central Board of Excise and Customs constituted under the Central Boards
of Revenue Act 1963 (54 of 1963) to levy such duty or reguire the
payment of such sums may deduct or require any other Central Excise
Officer or a proper officer referred to in section 142 of the Customs Act,
1962 (52 of 1962) to deduct the amount so payable from any money
owing to the person from whom Such sums may be recoverable or due
which _may be in his hands or under his disposal or control or may be in
the hands or under disposal or control of such other officer, or may
recover the amount by attachment and sale of excisable goods belonging
to such person; and if the amount payable is not so recovered, he may
prepare a certificate signed by him specifying the amount due from the
person liable to pay the same and send it to the Collector of the district in

By — T
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which such person resides or conducts his business and " the said
Collector, on receipt of such certificate, shall proceed to recover from
the said person the amount specified therein as if it were an arrear of land
revenue :

(Emphasis supplied)
7. It can be seen from the above that the central excise officer duly
empowered by the Central Board of Excise and Customs to recover any sum due
to the Government under the Act or of the rules made thereunder, may recover
deducting that amount from any money owing to the person from whom such
sum is recoverable. 1 find that Section 11 of the Act allows the empowered

officers to adjust the refundable amount to recover sum due to the Government.

8. 1 also find that the appellant had filed appeal against OIO No.
62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 which was rejected vide OIA No.
BHV-EXCUS-000-APP-280-T0O-282-2017-18 dated 11.04.2018 and no appeal has
been filed against the said OIA dated 11.04.2018. Thus, I find that it is not in
dispute that OIO No. 62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 passed by
the lower adjudicating authority has attained finality and amount of Rs.
6,34,723/- was due to be recovered from the appellant and hence, Rs. 33,402/-
could be adjusted towards Rs. 6,34,723/- due to be paid by the appellant to the
Central Government as demand confirmed vide 0OIO No.
62/AC/Rural/BVR/RR/2016-17 dated 30.03.2017 has attained finality. My this
view is supported by the judgment of the Hon'ble CESTAT in the case of Pankaj
Oxygen Ltd. reported as 2010 (253) ELT 666 (Tri.-Del.), relevant Paras are
reproduced as under:

"12. It is pertinent to note that the records placed before.me clearly
Justify the findings of facts arrived at by the lower authorities. It is a
matter of record that the appellants availed the credit suo motu without
waiting for sanction by the authority for necessary order in that regard. It
is also a matter of record that amount of Rs. 3859/- was due and payable
by the appellants to the Department in terms of Order-in-appeal No.
84/RPR-1/2005 dated 10-8-2005.”

"15. Section 11 of the said Act clearly empowers the Department to
adjust the refundable amount towards amount due from the party. Once it
is_not in dispute that in terms of order dated 10-8-2005 passed in_an
appeal, an_ amount of Rs. 3859/- was due and payable by the appellants
to the Department and the said dues were outstanding even on the date
of the order of the refund, certainly the authority was justified in adjusting
the said refundable amount towards the amount due from the appellants. ”

(Emphasis supplied)




Appeal No: V2/162/BVR/2018-19

7
8.1  Accordingly, I find that the impugned order passed by the lower

adjudicating authority is correct, legal and proper.

9. In view of above, I uphold the impugned order and reject this appeal.

.. el EaRT gt Y IS I I FATERT IWRIFT adF A A sirar &

9.1 The appeal filed by the appellant stands disposed off in above terms.
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By R.P.A.D.
To,

Shri Bharat M. Sheth, 2 9T TH. A,

Plot No.619, B-2 Geetha Chowk, Jain o

Derasar Road, Tolle o1, 619, B-2, 3ar i,
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