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IT slr 'i/siis liiTIs/ ii .jst/ dl1' liTTlt, t('T 'r'u tic1,f 1I/Icj, I't", 

.I'l9l / '4Ili'14I. / 1Tth0Tii lKI F{i 'iil Hc1 siiktrr 9ftsr: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

f d1&t1Fk lc T ITI1 t' ldl /Name &Address of the Appellants & Respondent 

1. Shri. Kishorbhai Amarshibhai Patel (prop. Of M/s Shree Krishna Enterprises), Survey No. 268/1, Bhavnagar-

Rajkot Highway, Sihor- 364240, Dist: BhavnagarBhavnagar-364001. 

2. Shri. Vinod A. Patel, Plot No. 102, Escon Mega City, Opp. Victoria Park,Bhavnagar-364002. 

3. Shri. Sanjeev Gupta, (Prop. Of M/s R.G. Gupta & Co.), Motiakhan, Mandi Gobindgarh, Dist: Fatehgarh 

Sahib, Punjab. 

4. 5hri. Mahendra Ambalal Rana, Partner of M/s Maruti Metal Industries, A-209, leela Efcee, Waghawadi Road, 

Bhavnagar-36400 1. 

9'It 91t .IJf/Tt9'4.uI liETI1Tii CI191 -IlciI i/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

4li t, c'lI5 9j-4 1 liIw. xi'fifli  eR1T%sE5Tiii   aclil t)-'4' 3fft(fPT,1944ft SITU 35B 4 llci'f'I rçst 
w srt919iir, 1994 tim 86sEaio4n wf1u *larr sir 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act. 
1994 an appeal lies to:- 

wi a 'liii li . I / 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.l(. Purarn, New Delhi in all matters 
relating to classification and valuation. 

'rm 'F-e 1(a) ciii I timrrsrxTh91fi llil xim*.  wIlti91TRT1nsrr)sCr 

'1 4 I'-f'l sisiai 51911- r4t a'ii rfrr i- 
To the West regjonal bench of Customs, Excise & Service Tax Appellate Tribunal (CES'I'AT) at, 2'1  Floor, Bhaunsali Bhawan, Asarwa 
Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

si.fl  9i9uF01Ui 5Eli91T Irti 9STUj1r 'E 1l 9t  lrt91'11T 3cMI1 191  (3PtT)fiaii'-ft, 2001, F ftW 691 llcl'IcI tii1.si 911 t1a 

EA-3 r f1.(T'llsil 9Tf1T I 4-1 W9191ii191[ 91liT51, 'l5i c1i1 S -a i,9l'1 1FPTii hIT '1fl191 I9l 

5 'nw 9T'n1I 's41,5 511w e'ls  z41 50 sliw 9u991IP.T9T 50 '11w "" IT STRIIT*tfr cl5191:.1,000/- 914,  5,000/- 'hll 5F519T 10,000/- 

'n-u tmt 41t sif1 rie ii5ti trffttr tjs iii r9Tii, ziatfttr 5l'fi'19 iirRl971ur Sinai s uiina ci E 'in F 

Cw '4 '1lciT2l'1s tT1T 'ls SITU '1l/  kwi{sci SITU ftssrr 511.11 I lITRFtF ll'. ITT ¶rtlT5f, ltit 51 51191 l'ii 'illi) 

"igi sra)thsr si'fiT1'i 9TTfITI rs1I'ai 51IT* Unl'i aja (s 511 )lcf1'  3St IT-' F 16ITT 500/- e'', r1trfl91 91 '1511 51.'"! 

it 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

sifl5-fIe UTxlTft5ET'Jr 117 uiiti spftii, 11i  stf ,1994fl SITU 86(1) 97 3t91ilT -'14l51. lk51cll'-fl, 1994, f11SIf 9(1) sini ftsrffrir 

'.ia ST-SIT liTi trftft lilT iii 731T11E 915f  ai111ar II  si(i.i si4) 'r,   1Trqc  

'.i'1I[11c1 i'-fl liTf11TT) sf117 IT IT1Ti7il1 9Il 9TT, ItSIT 51'41't.' tcr,oii.,i 'frt 31117 s'1iHI 9111 11T19T, 'I' 5 1Iw IT -l51 

9111,5 "11w I9T lT 50 wiw 'h'1' cl"h 3FI'9T 50 '11w 'i' 11' SFRI'97 91 911T: 1,000/- e'i11, 5,000/- 3511111 10,000/- 'isi ITT f1SII0I 

'1.11 R'-IT f'i 51510 ITl TifftiiSjs"t ITT 19Tii, sr11f1Nr sifl'Ths Tirf11ur Sinai '1I'l"h sii' sii'i 11f11csft "ft '1Ic1in1'1. 

ii'l171f97Trr 511/1 lwjflssi Iw live 910 tt9T .'ll'li iiI11" I ZFSFRFSF sIte ITT h5'Icll'l, IT a Sinai gF9TTlftT .'1'1i 4{119' sifi'ru 

UTSITftUTtSlIwI frsr I 'isi snar(salif17)11 fl  sii11 -'111111'rrsr 500/- '1I' 9711 t111S,s-'i 'I'll 't'1l 'l 4ii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9111  of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against lone 

of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nomina 

Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompani 

fee of Rs.500/ 

(A 

(I) 

(ii) 

(B 



(C) 

(') fi srft1inT,l994 tITer 86 ftT-tIIliTr (2)1Te (2A) 6 i1c1t i'-fl tofler, 'ii,t ftit'ai"fl, 1994, (Thrit 9(2)1 
9(2A)ti1citti1 S.T.-7 TtrnIT Tit(rt,e'N4 
'Ict iTrtIiTr '.t1iOI T91T iiT  (fl it flti ti 'iI1fr1IFI) 'i1T iTFZfi'8 TtT -tgi-i't' 3ffZjin 3TitIT •1ii,, l4c{io c4 

 in 'fi4ki -imtii in aiiei ri 4'-1 itTlre)rinr ii,'t riit'A)Ti ifiaTtT *iio itr'i4) I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9)2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Conimissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

fli  t'tc1i ttinrittia  dfi'fl9Tfite,ii  FtiR it'fìi HIii   tj'i ff t1inT 1944fttTtT (ii)
35''tIciicI, T I r,i994r91Tr83i)qc1  wr srg, 

'tct Ii-I dciii i7T/II TitrTr iOtI1ra (10%, itrrr TfI)d , itrfT, iti  P T1I10 *, itT 
ftIdIi )t'Oi "tI',inrtrtIRI ittc1IcI .'III Thitiitoi1i i ft intiTfttItI'tIt 

in'Tdc'4IC 9f'i jqi.t ç, iI'ii1"4jI f,iirsin"nft trrf 
)i) tITf11iitiicIIcI 5' 

(ii) i'ii_ 'tii Trii,i Tr{?T 
(iii) .iiu I iinfl t: IThiiT 6it i)'ii,i Itt 
- irtr itt: it tITtT '.tiatnitfit (in 2) irfltfltrtrir 2014 It itt k ittfttftit ttTft1itTt t ITinTIItininThT 
ziryiffrfi in'iitiIigim,' 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

STRIT (f('tt< 9f(rur ittItini: 
Revisionappicatio,in_to Govrnmen  of jnlia: . . 
Tirt mini in 1prttrJIIH4I itiHI'ao 'iiii it, a.,i'T Hin itftl-)Thrtii,1994 tITIT 35EE 'I'tr iti 
'-ni ['lint iticlii t'i'ii,, I-i i'i'-i, i-i fttliT,  nitTiftwflrir, affinr 'Ils irinr, iiit iinr, irIItms4'tuo0oi, itt: fThrr 
u -ii iti)Tp / . 

A revision ajiplication lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th 'Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section )l) of Section-35B ibid: 

-u' Itftizff 't-ii,i 4-lH-t"l ' 'Ri f't'HI'l tinftii'i itrfinfti-ai'i ItII'I  Tl 3Fit'irlOSl'l itTFIt 
(i) i't$i  rn i1t t,-ii t: ri'ii'i, itt iIt4I (t:i iniTW1T' U"1 -'t'l 7e'Rli, lItreoraii trfIttft 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(u) 'tit:'tj" 
ilT"tI'R it; 'tI't. i't41 ugintttinr -it1-tI'r i'fi / 
In case of rebate of duty of excise on goods exported to any country or temtoiy outsi4e India of on excisable 
matenal used in the manufacture of the goods which are exported to any country or temtory outside India. 

(in) sf 'io rmll't (Itt! I'ii 'iu't tt:'tls, inTritsTititr9-it7riintfItzrit:lThtrzprrl / 
In case of goods"exported outside India export to Nepal or Bhutan, without payment of duty. 

m) 19121-I"T'i U T c4V1 .9it t: 'in'FtITe w f'-  itt — Fh7 "r rffiitzr nit i't 1It11rtr .nitrritr 'ti ci"ri zirir il'r ir gain art tvtr 
4rmli('t'1i't)itt:in lrtrarfii1'i't't (it' 2),1998fttrrer 109a mIoo itgoTthaiTmrflil'tl[FtqitzT'tloitTftitIItrt 
lilT Itl7 
Credit of any duty allowed to be utilized towards payment of excise duty on fal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

)v) '"i'y iiioi rrtIfOTt1rIs ia'ti EA-8, ;r&pi't inin (3 t)IIl'iIir'fl,00l, hit't9 3iitrlPl1(pt, zr 
mnmrit	 iit"t it 3 lilTit liutee f(r .iii ii't' I -lt' srini itwryit sninrit inflin 31 rtITtiThrr .i"to ii'4l itrfri  writ 

ciIl pa mrf(rftirr, 1944tIWf 35-EEit'titii itlf1cl t ,eit3t'tnrifttmtin itli're'rrtTR-6 ttiI) ieo 
-iift'i / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sought to be appealed agamst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Mator Head of Account 

(vi) 'iflrtur iii i,i itin tIiRit )Thrr err ijnmc4fr mi'iiifl ti4i liT(IT I .. -. 
-t"is 'm nit 'ti's "do itt 't'-i'-i ititiT in 'im 200/- itT 't'ii-t 14'ol itTi ititliTit -I'to '4ni iTit sits e"tl it 'nliil liT lIT "Ho 

1000/itri-prtnirfItoi "iii 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Na. 1000/- where the amount involved is more than Rupees One Lac. 

(D) oft rItiti  3iftiniir , l3ff5TrI) W 9intIuTk , itinitItrItitrr 
'too it 't't.i itfiu iTmlTfhstlIt '1v'Iiri 1ol12.ts,"Ji itTrrit 311NitTittit stai ittTtiittitlitintfThlT "ItcH t I / In case 

if the order coyers varmousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal o th Appellant Trtibunal  or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

)E) mrtqTitiftfilit oIo't't mrf(tfThrmrt, 1975, h srm("II tj;  in,(wrT  m1TnrTrtmTlrmr at trtttf) it"efIttiiild 6.50 '-i1i itT oioi"io 
m[erj )ie rTIT 1ITST mifThri / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'1975, as amended. 

)F) iftert stirmIi itiriftit crfl [in TTtf 9't rf r '))..ftq r'tr't ('ti4 f) I4o'tii1i, 1982 It afItir u  airy zai)Ttrit 'tio'i  i$ 
4.-I 'tl"i ) ititTlfhitlit aft trill 3Ii4Ii 1It'1l 'Illl in / 

Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedlure) Rules, 1982. 

)G) '3' it'1i41ri tITfItittft itt lilt ISTIThT it'1 it itafItit "nUt., fItit(tt aliT 'I1'1ct4t t1iittIili I4U, iitft'tttiff fItitTiftit 000I'R 
wwwcbec.rov.in  itt ins' 't'tci I J 
For the eIaorate detailed and latest provisions relating to filing of appeal to the higher appellate authority, 
appellant may rel'er to the Departmental websmte www.c'bec.gov.in. 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as"Appellant No.1 to Appellant No. 4") as detailed in the 

Table below against Order-in-Original No. BHV-EXCUS-000-JC-61-2017-18 dated 

16.03.2018 (hereinafter referred to as'the impugned order') passed by the Joint 

Commissioner, Central GST, Bhavnagar (hereinafter referred to as 'the lower 

adjudicatingauthority'): - 

Sr. 
No. 

Appeal No. Appellant No. Name of the Appellant 

1. V2/129/BVR/2018-19 Appellant 
No.1 

Shri Kishor Amarshibhai Patel, Proprietor 

of M/s. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, 

Waghawadi Road, Bhavnagar — 364 001. 

2. V2/127/BVR/2018-19 Appellant 

No.2 

Shri Vinod Amarshibhai Patel, Plot No. 

102, Escon Mega City, Opp. Victoria 

Park, Bhavnagar — 364002 

3. V2/16/BVR/2018-19 Appellant No. 

3 

Shri Sanjeev Gupta, Proprietor of M/s. R. 

G. Gupta & Co., MotiaKhan, Mandi 

Gobindgarh, Dist: Eatehgarh Sahib, 

Punjab. 

4. V2/128/BVR/2018-19 Appellant No. 

4 

Shri Mahendra Ambalal Rana, Partner of 

M/s. Maruti Metal Industires, A-209, 

Leela Efcee, Waghawadi Raod, 

Bhavnagar — 364 001. 

2. The brief facts of these appeals are that M/s. Han Krishna Steel 

Corporation, Plot No. 132, Ship Braking Yard, Sosiya, District Bhavnagar 

(hereinafter referred to as "the unit") was engaged in the process of obtaining 

goods and materials by breaking ships, boats and other floating structures, which 

amounted to manufacture in terms of Note-9 of Section-XV of the first Schedule 

to the Central Excise Tariff Act,1985 (hereinafter referred to as "CETA") and was 

registered with the Central Excise Department and had been availing Cenvat 

credit under the provisions of Cenvat Credit Rules, 2004 (hereinafter referred to 

as "the CCR"). Shri Nikhil Gupta, Partner of the unit was alleged to have 

clandestinely cleared the excisable goods and evaded payment of Central Excise 

duty. Appellant No. 1, Appellant No. 2 and Shri Bharat Sheth were brokers, 

through whom the goods were allegedly cleared clandestinely by the unit. 

Appellant No. 3 & Appellant No. 4 were buyers of the excisable goods 

clandestinely cleared by the unit. 

2.1 The officers of the Directorate General of Central Excise Intelligence 

(hereinafter referred to as "DGCEI") gathered intelligence indicating that some 

ship breaking units of Aiang/Sosiya were engaged in evasion of Central Excise 

duty by way of clandestine removal of the goods/plates to the Rolling Mills; 

diversion of goods, undervaluation of goods etc. with support of some brokers. 

Page 3 of 19 
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These brokers were obtaining orders from different Rolling Mills/Furnace units 

and getting these materials dispatched through Transporters without Central 

Excise invoices and without payment of Central Excise duty. These brokers were 

also procuring orders from Furnace Units and Registered Dealers for supply of 

Cenvat invoices without any physical supply of such goods. DGCEI conducted 

coordinated search at the premises of brokers and transporters at Bhavnagar 

and recovered several incriminating documents. Search was also conducted at 

the residence cum office premises of Shri Bharat Sheth as well as Appellant No. 1 

& Appellant No. 2 and various incriminating documents were recovered. The 

investigation revealed that the unit had clandestinely cleared the excisable goods 

and fraudulently passed on cenvat credit without physical supply of the excisable 

goods with active help of Shri Nikhil Gupta, Partner of the unit, buyers — 

Appellant No. 3 & Appellant No. 4 and Brokers — Shri Bharat Sheth and Appellant 

No. 1 and Appellant No. 2. 

2.2 The investigation led to issuance of Show Cause Notice No. 

DGCEI/AZU/36-81/2013-14 dated 31.07.2013 demanding recovery of Central 

Excise duty of Rs. 60,40,789/- from the unit under proviso to Section hA (1) of 

the Central Excise Act,1944 (hereinafter referred to as "the Act") along with 

interest under Section 11AB/Section 11M of the Act and for imposition of 

penalty under Section 11AC/Section 11AC(1)(a) of the Act read with Rule 25 of 

the Central Excise Rules, 2002 (hereinafter referred to as "the Rules"), imposition 

of personal penalty on Shri Nikhil Gupta, Partner of the unit, penalty on Appellant 

No. 1 & Appellant No. 2, Broker under Rule 26(1) and Rule 26(2) of the Rules 

and penalty on Appellant No. 3 & Appellant No. 4 under Rule 26(1) of the Rules. 

The said SCN was adjudicated by the lower adjudicating authority vide impugned 

order confirming Central Excise duty of Rs. 60,40,789/- along with interest and 

imposed penalties on the unit and Partner of the unit and Shri Bharat Sehth, 

Broker; also imposed penalty of Rs. 24,15,354/- and Rs. 36,49,411/- on 

Appellant No. 1 & Appellant No. 2 under Rule 26(1) and Rule 26(2) of the Rules 

respectively; imposed penalty of Rs. 67,140/- on Appellant No. 3 and penalty of 

Rs. 8,28,532/- on Appellant No. 4 under Rule 26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 

4 preferred appeals, inter-alla, on the following grounds: 

Appellant No. 1 & 2:- 

(i) The appellants had requested to cross-examine Appellant No. 4. The 

lower adjudicating authority instead of granting permission of cross-examination, 

Page 4 of 19 



Page 5 of 10 

Appeal No: V2/16, 127 to 129/BVR/2018-19 

5 

adjudicated the case and thereby the impugned order has been passed without 

following principles of natural justice. They relied on following decisions in 

support of their contention. 

Shalimar Agencies — 2000 (120) ELT 166 (Tribunal) 

L. Chandrasekar — 1990 (48) ELT 289 (Tn.) 

Takshila Spinners — 2001 (131) ELT 568 (Tri.Del.) 

Sharma Chemicals — 2001 (130) ELT 271 (Tri.Kolkata) 

(ii) The impugned order has not dealt with their pleas made in written reply 

and the judgments referred to and relied upon by them have been ignored by 

the lower adjudicating authority and therefore, the impugned order is a non-

speaking and non-reasoned order; that no findings have been recorded on the 

arguments raised before the lower adjudicating authority and he has cursorily 

and mechanically dealt with the pleas of the appellants; that the findings are 

baseless and self-serving in nature; that the lower adjudicating authority has 

shown judicial indiscipline in not abiding by the various judicial pronouncements 

relied upon by the appellants in support of their submissions; the appellants 

adopt and reiterate the various pleas made by them in reply to SCN and written 

submission filed before the adjudicating authority. 

(ii) Regarding findings recorded at Para 3.10.1 & Para 3.10.2 of the impugned 

order, the appellants submitted that the entries made in the diary recovered 

from the residence of the appellants are estimates written by the appellants after 

inquiry with the concerned ship breaker; that regarding findings recorded at Para 

3.10.3 of the impugned order, the appellants submitted that the department 

neither provided any list nor relied in SCN in which they have listed deciphered 

large number of encoded entries and names appearing in the pocket 

diaries/notebooks seized from the brokers; that there is no evidence produced by 

the department of alleged illicit transaction; that the burden of proof is laying on 

the department; that regarding findings recorded at Pare 3.10.5 & 3.10.6 of the 

impugned order, the appellants submitted that the allegation that the ship 

breaker has cleared the excisable goods clandestinely through the appellants is 

not correct as the appellants have not admitted to this fact nor any documentary 

evidence even remotely suggesting that the appellants were involved in 

clandestine removal of any such goods involving Central Excise duty of Rs. 

24,15,354/- as mentioned in Annexure-VKP-A to the SCN; that there had to be 

an evidence regarding sale of so called illicitly cleared goods through the 

appellants to some persons; that the appellants have neither purchased nor 

brokered the excisable goods clandestinely cleared from the premises of the ship 
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breaker and also the authorized signatory of the ship breaker has never stated 

that they have sold the goods clandestinely; that the deposition made by 

different person in their statements are not relevant; that none of the 

transporters have confessed that the goods clandestinely cleared by the 

appellant had been transported by them or none of the purchasers have 

confessed that the said goods were purchased by them or none of the angadias 

confessed that amount has been paid to the appellant; 

(iii) The appellants are not covered under Rule 26(1) of the Rules as the 

appellants have not dealt with the excisable goods in any manner; that the s/ne 

qua non for a penalty under this rule is that the person has acquired possession 

of any excisable goods with the knowledge or belief that the goods are liable to 

confiscation under the Act or Rules or he has been in any way concerned in 

selling or purchasing or any other manner dealt with the excisable goods; that 

the appellants relied on decisions in the case of Godrej Boyce & Mfg. Co. 

reported as 2002 (148) ELT 161 (T) and Ram Nath Singh reported as 2003 (151) 

ELT 451 (Tn. — Del.) 

(iv) Without prejudice to the above, the appellants submitted that the penalty 

imposed under Rule 26(1) of the Rules on the partner of the firm is Rs. 

6,00,000/- for the alleged duty evasion of Rs. 60,40,789/- means 10% of the 

duty evaded and penalty imposed under Rule 26(1) of the Rules on each of the 

appellants is Rs. 24,15,354/- for allegedly duty evasion of Rs. 24,15,354/- means 

100% of the alleged duty evaded; that this is travesty of justice and clear case of 

pre-determi ned and prejudiced attitude of quasi-judicial authority. 

(v) Regarding penalty under Rule 26(2) of the Rules, both appellants 

submitted that the lower adjudicating authority not discussed the various 

grounds and pleas taken by the appellants in support of their contention that 

they had not taken the cenvat credit on the invoices issued by the ship breaker 

without receipt of the excisable goods mentioned therein; the lower adjudicating 

authority not discussed as to how the appellants abetted the ship breaker in 

making such documents, on the basis of which the appellants availed cenvat 

credit of Rs. 36,49,411/-, each of them, without receiving the corresponding 

goods; that no corroborative evidence has been produced in the impugned order 

for imposing penalty under Rule 26 (2) of the Rules. 

Appellant No.3:  

(I) The appellant submitted that during the period under dispute Proprietor of 

M/s. R. G. Gupta & Co. was Shri Ram Gopal Gupta who expired on 13.1.2011; 
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that Shri Sanjeev Gupta, son of deceased Shri Ram Gopal Gupta, become 

proprietor of the firm as legal heir; that penalty cannot be imposed on deceased 

person and if imposed cannot be recovered from the legal heir; that they relied 

on case of law of Tarak Nath Gayen — 1987 (31) ELT (631); that penalty imposed 

on proprietary firm cannot be recovered from the legal heir after the death of the 

proprietor as held in case of Abhay Intelligence & Security Service — 2010 (20) 

STR 204 (Tri.Ahmd.); Neera Nagpal — 2010 (262) ELT 705 (Tri.Mumbai); Manjeet 

Singh — 1996 (85) ELT 121 (Tn); Jabel All Exports and Imports — 2001 (137) ELT 

220 (Tri.Chennai) and Modern Industries — 2008 (223) ELI 213 (Tri.Mumbai). 

(ii) The impugned order has been passed in a mechanical way without 

applying mind and without considering written submissions, without supplying 

relied upon documents even without supplying the copy of statement. Appellant 

was registered with Central Excise Range, Mandi Gobindgarh, Division - Mandi 

Gobindgarh under Central Excise, Chandigarh-I Commissionerate. Central Excise 

Bhavnagar has no territorial jurisdiction to adjudicate this impugned order. The 

impugned order is liable to be quashed on this ground alone as held in judgment 

in the case of I.TJ. Equatorial Satcom Ltd. reported as 2001 (136) ELI 156 (Tn. 

— Chennai), Coimbatore Aero Based Controls Sys (P) Ltd. reported as 2000 (116) 

ELT 193 (Tribunal). 

(iii) Shri Ram Gopal Gupta, proprietor of the firm at the relevant time was 

expired on 13.11.2011 and at the time of recording statement on 16.08.2012, his 

son/legal heir was the sole proprietor. It has been got signed from the legal heir 

that he knows everything, truck number, name of broker, name of transporter, 

etc. and he had got the material clandestinely. This itself prove that the whole of 

the investigation is fake, vitiated and shady. The appellant had in sworn affidavit 

cleared the position about the compelling circumstances to which the statements 

were got signed without being allowed to read. All the facts and circumstances 

narrated in the statements are not matching with the factual position. 

(iv) The appellant vide letter dated 22.05.2012 requested to the lower 

adjudicating authority to supply certain relied upon documents but no single 

document supplied to the appellant including statement/record of broker, 

statement/record of manufacturer/ship breaker, statement/record of transporter, 

statement/record of Marine Board showing that the disputed goods were 

received by the appellant without cover of invoices except of getting statements 

signed in hurry which had been retracted by the appellant as has been got 

signed fraudulently/illegally and in unfair manner. 
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(v) The scanned copy of record of the transporter has been incorporated in 

SCN do not contain the particulars of the goods in dispute to have been received 

by the appellant. The department failed to supply evidence available with them 

from the record of Maritime Board. It has been mentioned in SCN that some 

record of Maritime Board is not available, entries of truck having registration of 

Bhavnagar District are not made as entry permit is issued on monthly basis. The 

appellant failed to understand the investigation at the end of Maritime Board as 

no any documents, entry has been supplied to the appellant showing alleged 

clandestine purchase. Without any evidence on record, statements got signed 

that the appellant purchased scrap illicitly without payment of Central Excise duty 

and against such purchases paid payments in cheque and against payment of 

cheques the appellant received back the cash from broker/ship breakers through 

angadia from broker and ship breaker jointly. The statements without any such 

evidences got signed through pressure tactics in the same manner and same 

style by copying and pasting the para verbatim which shows that whole of the 

investigation is fake and malicious and cannot be relied upon. 

(vi) Not a single truck/vehicle can carry goods without valid documents as 

truck/vehicle from Alang, Bhavnagar has to cross Sales Tax Check post of 

Gujarat, Rajasthan, Haryana and Punjab so as to reach appellants' premises. The 

investigation failed to discharge onus as it had not checked the records of State 

Government Barriers situated at the entry and exit point of territory of Gujarat, 

Rajasthan, Haryana and Punjab. The department has not summoned the truck 

owner/truck driver involved in these transactions. 

(vii) Onus to prove allegation lies on department and the department cannot 

shift the same to appellant without discharging its onus as held in following 

cases: - 

Rama News & Papers Ltd. — 2008 (221) ELT A079 

Chandan Tobacco Co. — 2014 (311) ELT 593 (Tn. — Ahmd.) 

Srivastsa International Ltd. — 2014 (310) ELT 607 (Tn. — Del.) 

(viii) Appellant had requested to supply Relied Upon Documents which include 

statement of the Manager of Transport Company. It has been mentioned that 

the department has recorded statement of Shri Manharlal Shah, Proprietor of 

M/s. Vardhman Transport on 06.04.2011 and 24.06.2011 but these statements 

were not incorporated in the SCN. Appellants had not been supplied yet the 

copies of the statements. Until and unless these copies are not supplied, the 

appellants are unable to comment on the statements and these statements 

cannot be relied upon by the department for imposition of penalty on the 
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appellants. There is no evidence in SCN of transport company showing the goods 

received by appellant from the unit. It has been mentioned in SCN that 

statements of Broker Pradeep Gupta was recorded on 25.08.2011 and 

08.11.2011, however no evidence in the record of the said broker supplied to 

appellant showing above said clearance. The appellant had also requested to 

supply the copies of the statements of brokers which are yet not supplied. 

(iv) It has been alleged that appellant was agreed in the statements that said 

purchases were made without cover of invoices and that payment of the 

clandestine removal was made by cheques and after receipt of cheque amount 

by ship breaker, appellant had received cash through angadia for such illicit 

transaction from the broker/ship breaker jointly. The facts stated in the 

statements cannot be believed as no person after 4/5 years can record 

statement and can identify the truck number, name of seller, name of broker, 

weight, exact date of purchase, name of transporter without verifying the record. 

Thus, all the facts narrated in the statements are categorically denied to have 

been accepted and agreed by the appellant and it cannot be believed that a 

person can got such statement recorded without record. 

(x) The department cannot frame the allegation on the basis of presumptions 

and assumptions as held in case of Nutech Polymers Ltd. — 2004 (173) ELT 385 

(Tri.Del.). It is well settled law that statement of co-appellant without any 

corroborative evidence cannot be made the sole basis for imposing penalty on 

other co-appellants as held in the case of Vikram Singh Dahia reported as 2008 

(223) ELT 619. 

(xi) Some transporters who have agreed in the statements to have supplied 

the trucks for clandestine removal of goods and some brokers who have agreed 

in the statements to have supplied trucks for clandestine removal of goods. But 

the SCNs were not issued to such transporters and brokers, therefore imposition 

of penalty under Rule 26 of the Rules is not sustainable. No investigation has 

been done at the premises of the appellant. The Hon'ble High Court of Gujarat in 

the case of Motabhai Iron and Steel Industries reported as 2015 (316) ELT 374 

(Guj.) has quashed the demand and penalty based only on the statement of 

transporters/third party and the premises of the assessee was not visited by the 

investigating agency. 

(xii) Appellant had requested for cross examination of Partner of the unit, 

Broker Shri Pradeep Gupta, Transporter M/s. Vardhman Transport and concerned 

officers of DGCEI, Ahmedabad. Neither cross examination was provided nor any 
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reason was given in the impugned order denying cross examination and 

therefore the impugned order is liable to be quashed. The appellant relied upon 

following judgments in this regard. 

Southern Plywoods 2009 (243) ELT 693 

Gupta Synthetics Ltd. — 2014 (312) ELT 225 (Tn. — Ahmd.) 

Arya Fibres Pvt. Ltd. — 2014 (311) ELT 529 (Tn. — Ahmd.) 

Swadeshi Polytex Ltd. — 2009 (243) ELT 633 (Tn. — Del.) 

R.V. Steels Pvt. Ltd. — 2009 (243) ELT 306 

Hindustan Polyster Lines — 2009 (236) ELT 44 (P&H) 

(xiii) The penalty under Rule 26 of the Rules is imposable where there is 

confiscation of goods as held in the case of Shyam Traders reported as 2012 

(278) ELT 468 (Tn. — Del.). 

(xiv) The only evidence available with the department relied upon in the 

impugned order is the statements of the appellant. The appellant placed 

important facts which prove that pre-printed statements were got signed without 

showing its contents to the appellant. The lower adjudicating authority has not 

discussed the submission on these important facts and passed the impugned 

order by ignoring the same; that such lengthy statements of six persons cannot 

be recorded within hour as proved from the affidavit duly sworn in by all the 

deponents; that the statements saved in the computer and records of date and 

time of creation of file, date and time of saving the file would have proved that 

the files in the computer were created and saved within minutes only by 

changing the name of the persons making the statement even without change of 

para number and other facts. When under RTI Act this information was 

requested to supply, the Public Information of the Office of DGCEI informed that 

information/files are not available meaning thereby that the files are deleted to 

wash out the important fact. The appellant had filed written complaint to the 

Revenue Secretary, Government of India to make enquiry of this incident. 

(xv) Six persons visited DGCEI office on same day to record the statements. It 

has been got recorded from one of the persons Shri R.G. Gupta that he had got 

the material clandestinely, while his firm R.G. Gupta had received material with 

invoices as mentioned in Para 13 of Affidavit. 

AppeHant No. 4:  

(i) The impugned order has not dealt with their pleas made in written reply 

and the judgments referred to and relied upon by them have been ignored by 

the lower adjudicating authority and therefore, the impugned order is a non- 
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speaking and non-reasoned order; that no findings have been recorded on the 

arguments raised before the lower adjudicating authority and he has cursorily 

and mechanically dealt with the pleas of the appellants; that the findings are 

baseless and self-serving in nature; that the lower adjudicating authority has 

shown judicial indiscipline in not abiding by the various judicial pronouncements 

relied upon by the appellants in support of their submissions; the appellants 

adopt and reiterate the various pleas made by them in reply to SCN and written 

submission filed before the adjudicating authority. 

(ii) The appellant had requested to supply copy of all the Annexures and 

relied upon documents as mentioned in the Annexure-R of the SCN but, the 

lower adjudicating authority had not entertained their request and the impugned 

order has been passed. The lower adjudicating authority had contravened the 

principles of natural justice by not providing copies of relied upon documents. 

(iii) Regarding findings recorded at Para 3.33.1 of the impugned order, the 

appellant sUbmitted that they never purchased any finished goods, alleged to 

have been clandestinely removed, through Partner of the ship breaker or Shri 

Vinod Patel; that the appellant never admitted the facts that they have received 

scrap i.e. excisable goods belonging to the ship breaker through ship breaking 

brokers in clandestine manner; that the charges of clandestine removal and illicit 

purchase is required to be proved by production of affirmative, positive and 

tangible evidence; that it is well settled principle of law that charges of illegal 

purchase are serious charges and cannot be established on the basis of some 

diaries of unverified nature; that the appellant has not purchased the goods 

under dispute, they cannot be liable to penalty under Rules 26(1) of the Rules; 

Without prejudice to the above, the appellant submitted that the penalty 

imposed under Rule 26(1) of the Rules on the partner of the firm is Rs. 

6,00,000/- for the alleged duty evasion of Rs. 60,40,789/- means 10% of the 

duty evaded and penalty imposed under Rule 26(1) of the Rules on each of the 

appellant is Rs. 8,28,532/- for allegedly duty evasion of Rs. 8,28,532/- means 

100% of the alleged duty evaded. 

4. Personal hearing in the matter was attended by Shri Madhav N. 

Vadodariya, Chartered Accountant on behalf of Appellant No. 1, Appellant No. 2 

& Appellant No. 4, who reiterated the grounds of appeals and made written 

submissions in all three appeals; that they have not been supplied with relied 

upon documents Exhibit E-2 & E-3; that in absence of RUDs they are not able to 

properly defend themselves. 
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4.1 Appellant No. 1 & Appellant No. 2 in their PH submissions stated that the 

lower adjudicating authority did not allow cross examination of Shri Mahendra 

Rana, Partner of M/s. Maruti Metal Industries, Bhavnagar, also not provided 

RUDs as requested vide letters dated 30/01/2017 & dated 01/03/2017; that the 

lower adjudicating authority did not grant effective personal hearing and thus, 

the impugned order is vitiated, being in violation of principle of natural justice; 

that it is evident that the department is not sure whether Appellant No. 1 was 

involved or Appellant No. 2 was involved in so called fraudulent transactions or 

both were involved; that ideally such aberrations or flaws should have been 

sorted out or at least for the sake of justice the adjudicating authority should 

have commented or discussed these matters which has not been done in the 

impugned order; that both these appellants have clearly mentioned and revealed 

their business activity and they do not undertake business jointly; that neither 

the SCN nor the impugned order controvert this fact and this fact is to be spelt 

out for imposition of penalty under Rule 26 of the Rules; that in absence of such 

findings, both these appellants cannot be penalized; that the investigation has 

not controverted the deposition/explanation given by the appellants with regard 

to entries in the diaries; that many entries were estimates/survey of the goods 

lying at various plots of ship breaking yard; that the lower adjudicating authority 

has considered merely tallying some date in diaries with those in storage device 

as corroboration!; that how can by matching some entries in records seized from 

the same person can be considered as corroboration?; that the lower 

adjudicating authority has failed to appreciate that the submissions of the 

appellant without any reason recorded in the impugned order with regard to 

matching of entries in ship breaker's records; that the entries made in 

files/diaries No. A/3, A/4, & A/10 recovered from the residence of the appellants 

are nothing but estimates; that Appellant No. 1 and Appellant No. 2 are not liable 

for penalty under Rule 26(1) of the Rules since they were not involved in 

possession of the excisable goods removed clandestinely; that they had not 

arranged sales invoices without physical delivery of the corresponding goods and 

they relied on case law of Nagpur Alloy Castings Limited — 2002 (142) ELT 515 

(SC) wherein it was held that the imposition of penalty on the assessee, who had 

nothing to gain by evading payment of duty, is illogical; that the judgments 

relied upon by the lower adjudicating authority are not relevant with the facts of 

this case. 

4.2 Appellant No. 4 in his PH submissions stated that the investigation has not 

controverted the deposition/explanation given by Appellant No. 2 for entries in 
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the CD; that many entries were estimates/survey of the goods lying at various 

plots of ship breaking yard; that the lower adjudicating authority has considered 

tallying some date in diaries with those in storage device as corroboration!; that 

matching some entries in records seized from the same person can't considered 

as corroboration; that the lower adjudicating authority has failed to appreciate 

the submissions of the appellant without recording reasons in the impugned 

order for matching of entries in ship breaker's records; that the entries made in 

data retrieved from CD was mostly made by Appellant No. 2 on Sunday for 

practicing Account; that it cannot be concluded that entries retrieved from CD 

are of clandestine removal; that the appellant is not liable for penalty under Rule 

26(1) of the Rules; that the judgments relied upon by the lower adjudicating 

authority are not relevant to the facts of this case. 

5. Personal hearing in the matter was attended by Shri Rakesh K. Shahi, 

Advocate on behalf of Appellant No. 3, who reiterated the grounds of appeal and 

submitted written PH submissios to emphasize their arguments; that he had 

nothing more to say. 

5.1 Appellant No. 3 in PH submission stated that at the time of recording of 

statement, 4 consignments from Plot No. V-7; Plot No. 78; Plot No. 132 alleged 

to have been accepted by the appellant received without Central Excise invoices 

against which the SCN has been issued; that the demand against consignment 

received from Plot No. 132 (of the unit) has been confirmed; that the 

Commissioner (Appeals) vide OIA No. BHV-EXCUS-000-APP-123to-131-2018-19 

dated 12.06.2018 had quashed penalty against consignment received from Plot 

No. 88; that since single statement was recorded against alt 4 consignments, this 

appeal is required to be accepted and penalty to be quashed. 

Findings:- 

6. Appellant No. 1, Appellant No. 2 and Appellant No. 4 have filed appeals 

beyond period of 60 days but within further period of 30 days. Since these 

appeals have been filed within further period of 30 days as prescribed under the 

Act, I condone delay in filing these appeals and proceed to decide these appeals 

on merits. 

7. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issue to be 

decided in the present appeals is whether the impugned order, in the facts and 

circumstances of this case, imposing penalty on all four appellants is correct or 

otherwise. 
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8. I find that the officers of DGCEI conducted coordinated searches at the 

places of brokers and transporters, from where various incriminating documents 

like diaries, files, loose papers, computer, pen drive, etc. and lorry receipts, 

booking I trip registers etc., were recovered. Further, searches were also 

conducted at the premises of ship breaking units and roiling mills, which resulted 

in recovery of various incriminating documents. 

9. It has been submitted that the lower adjudicating authority while passing 

the impugned order has ignored the submissions made by the appellants, 

however, I find that the lower adjudicating authority has discussed defense 

submissions of the appellants in detail at various sub-para(s) of the impugned 

order and also given his reasoned findings and hence, the impugned order can't 

be set aside just the way appellants desire/wish. 

10. I find that it is a matter of record that statements of the partner of the 

unit have been recorded after all the evidences in the form of documents, diaries 

recovered from the premises of Shri Bharat Sheth, Broker, Appellant No. 1 and 

Appellant No. 2 during the investigation, were placed before him; The partner of 

unit had also seen Panchnama dated 10.06.2010 drawn at the premises of the 

unit and the statements given by the appellants as well as co-noticees; that he 

has been given sufficient opportunities to peruse/go through various evidences 

before giving his own testimony about the truth and correctness thereof. It is 

seen from the statements of Appellant No. 1 and Appellant No. 2 that there are 

documents in form of diary maintained for clandestinely removal of the excisable 

goods. Thus, the statements of the partner of the unit have been duly 

corroborated by the oral evidences collected from the appellants. At the time of 

recording statements of the partner of the unit, he was shown Panchnamas, 

various statements given by appellants, brokers, transporters etc. also. He was 

also shown annexures prepared on the basis of investigation conducted in 

respect of records seized from Appellant No. 1 and Appellant No. 2 showing 

details of the transactions carried out through Appellant No. 1 and Appellant No. 

2 by the unit. I find that from the documentary evidences i.e. seized diaries of 

Appellant No. 1 and Appellant No. 2 and the statements of transporters, it is 

proved that the unit had removed the goods through Appellant No. 1 and 

Appellant No. 2, clandestine nature and diversion of goods. These transactions 

are tallied with the records of Appellant No. 1 and Appellant No. 2, which are 

corroborated with the record of Angadias also, who admitted regarding transfer 

of cash amount. These are substantial evidences in the form of documentary and 
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oral evidences on record resumed from Appellant No. 1 and Appellant No. 2 in 

respect of the unit indulged in transaction with Appellant No. 1 and Appellant No. 

2. I find that the investigation clearly corroborated various evidences as regards 

evasion of Central Excise duty by the unit. Therefore, the Department has 

proved beyond doubt that the unit had evaded duty of Rs. 60,40,789/- as 

detailed in relevant Annexure(s) of the SCN. The records clearly show that 

Appellant No. 1 and Appellant No. 2, whose statements were perused by the 

partner of the unit before giving his own statements never filed any retraction at 

any point of time. Therefore, all these evidences substantiate the charges 

against Appellant No. 1 and Appellant No. 2 and are valid, admissible and legal in 

the eyes of law. 

10.1 I find that the excisable goods were cleared illicitly by the unit on cash 

basis to different buyers through Appellant No. 1 and Appellant No. 2, who were 

the persons involved in cash transactions in respect of amount receivable to the 

unit either directly or through angadias, Appellant No. 1 and Appellant No. 2 are 

the person; that Appellant No. 1 and Appellant No. 2 have also received 

brokerage in cash and also diversion of the excisable goods. During investigation, 

it is revealed that such transactions were done in cash from buyers against 

clandestine removal of excisable goods and making cash payment to the unit. It 

is also observed that Appellant No. 1 and Appellant No. 2 have prepared the 

accounts for the said purpose; that they have confessed the transactions shown 

in seized records. Hence, Appellant No. 1 and Appellant No. 2 have concerned 

themselves by way of abetment to clandestine clearances of excisable goods and 

facilitating cash transactions between the buyers and the seller, thus, in 

removing, selling and in all such manners dealt with excisable goods on which 

appropriate amount of Central Excise duty was not paid. I, therefore, hold that 

Appellant No. 1 and Appellant No. 2 are liable to penal action under Rule 26 (1) 

of the CER. 

10.2 I also find that the unit had issued invoices in the name of some persons 

who only received the invoices without physical delivery of goods to avail Cenvat 

credit and the unit diverted the goods covered under these invoices to other 

persons in contravention of statutory provisions. Appellant No. 1 and Appellant 

No. 2 are the persons who abetted such irregularity as discussed in the SCN and 

the impugned order. In view of above, I hold that Appellant No. 1 and Appellant 

No. 2 are liable to penalty under Rule 26(2) of the Rules. 

10.3 The facts in hand are distinguishable from the facts of relied upon 
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judgment inasmuch as the documents resumed/collected from Appellant No. 1 

and Appellant No. 2 as well as statements of Appellant No. 1 and Appellant No. 2 

were never retracted. The investigation of DGCEI revealed that the excisable 

goods were cleared clandestinely and Appellant No. 1 and Appellant No. 2 were 

persons who did finance related works such as making follow up of payments 

against supplies made to the various buyers, bank etc. The sale proceeds of 

clandestinely removed goods as well as diverted excisable goods were handled 

by the partner of the unit and he played vital role in evasion of Central Excise 

duty by the unit by contravening various provisions of the Central Excise Act and 

Rules framed there under. The lower adjudicating authority has given his proper 

findings in this regard and I am in agreement with the same as I don't find any 

reason to disagree with him. Appellant No. 1 and Appellant No. 2 relied upon 

various decisions which are not applicable in the present case. 

10.4 Appellant No. 1 and Appellant No. 2 have dealt with the goods in the 

manner prescribed under Rule 26 of the Central Excise Rules, 2002 and therefore 

they are liable to penalty as they maintained diaries in coded language and made 

details of licit as well as illicit clearances by the unit. When asked about the 

entries in the diaries, he gave evasive replies like, these accounts are imaginary, 

he was practicing accounts on Sundays, etc. However, DGCEI officers got the 

coded data decoded and all details of clandestine removal got revealed. The 

decoded data matched with the official data maintained in the electronic form as 

well as goods cleared under Central Excise invoices whereas for many 

transactions, no Central Excise invoices were issued and no Central Excise duty 

was paid. This mix of data authenticates the data maintained by Appellant No. 2. 

Appellant No. 1, Brother of Appellant No. 2 was handling business of registered 

dealers and was involved in facilitating clandestine removal through his dealer 

firm. The records showed cash transactions for various buyers and sellers 

through angadias. Appellant No. 1 and Appellant No. 2 in their submissions 

argued that they had not been indulging into clandestine activities but accounts 

found in Pen Drive/ Computer established their involvement directly and 

argument of learning accounting/software is nothing but an attempt to get out of 

clutches of law, duty liability. It is also a fact that any software is to be installed 

either in computer desktop or laptop and not in Pen-drive. The co-relation of 

data resumed by DGCEI with the data available in Pen Drive is neither a miracle 

nor a co-incidence. 

1ft5 Appellant No. 1 and Appellant No. 2 also argued that they had given 

explanations for the documents to the investigating officers during search itself. 
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It is on record, that Appellant No. 1 and Appellant No. 2 had not co-operated 

with the investigation and had given evasive replies all along. Therefore, their 

role is very much covered under Rule 26 of the Rules and penalties of Rs. 

24,15,354/- for abating the unit in clandestine clearance of the excisable goods 

and Rs. 36,49,411/- for abating the unit in fraudulent passing on Cenvat Credit 

by issuing Central Excise invoices only without physical supply of goods imposed 

on Appellant No. 1 as well as Appellant No. 2 by the adjudicating authority under 

Rule 26(1) and 26(2) of the Rules is justified and proper and there is no need to 

interfere with the order. 

10.6 I find that the facts of the case are distinguishable from the facts of the 

cases in which relied upon judgements have been quoted by these two 

appellants inasmuch as the documents resumed, analysis thereof and data 

storage devices have been corroborated by the statements of Partner of the unit, 

Shri Bharat Sheth, Broker, Shri Manish Patel, Accountant of Shri Bharat Sheth, 

Broker, statements of Appellant No. 1 and Appellant No. 2, statements of 

transporters, angadias and the records obtained from GMB authorities. These 

two have closely monitored, arranged and managed affairs of clandestine 

clearances made by the unit. The veracity of the documents resumed from 

Appellant No. 1 and Appellant No. 2 has been testified by the partner of the unit. 

All the documents and evidences collected by DGCEI prove beyond doubt that 

the unit and the partner of the unit were involved in clandestine clearances of 

the goods. The statements given are valid and legal in the eyes of law and 

hence, the same have to be considered as corroborative evidences and no 

further evidence is required. In this regard, I would like to rely upon the 

following judgments:- 

- NARESH 3. SUKHAWANI - 1996 (83) E.L.T. 258 (S.C.) 

- Rakesh kumar Garg — 2016 (331) ELT 321 HC-Del 

The ratio of above case laws as well as discussed in earlier paras would be more 

applicable in the present case particularly in the facts and circumstances of this 

case. The plea of Appellant No. 1 and Appellant No. 2 for not imposing penalty 

under Rule 26 ibid is not legal and proper and hence, the same are rejected. 

11. As regards denial of Cross Examination, I find that the lower adjudicating 

authority did not find it fit to accord the opportunity of cross examination and 

while denying, the lower adjudicating authority has relied upon the various case-

laws as detailed at Para 3.11.1 to 3.11.4 of the impugned order. This case is of 

clandestine removal and ably supported by the host of oral and documentary 

evidences. I do not see any infirmity in the decision of the lower adjudicating 
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authority in denying the cross examination to the appellants, especially when no 

specific reason for seeking cross examination has been given by the appellants. 

11.1 I further find that vide the impugned order, the lower adjudicating 

authority has confirmed demand of Central Excise duty, interest and penalties 

upon the unit i.e. main noticee - M/s. Han Krishna Steel Corporation, Plot No. 

132, Ship Breaking Yard, Sosiya, Taluka-Talaja, District-Bhavnagar and also 

imposed personal penalty upon Shri Nikhil Gupta, Partner of the unit and Shri 

Bharat Sheth, Broker. However, neither the unit nor the partner of the unit or 

Shri Bharat Sheth, Broker have preferred appeal before this authority against the 

impugned order. 

11.2 I find that Appellant No. 3 and Appellant No. 4 have been alleged to have 

purchased goods clandestinely cleared by the unit without payment of Central 

Excise duty and without central excise invoices. The lower adjudicating authority 

has imposed penalty upon them under Rule 26(1) of the Rules as he found that 

these appellants were concerned in purchases of clandestinely cleared goods. 

Appellant No. 3 and Appellant No. 4 have contended that they cannot be 

penalized on the basis of third-party evidences when no investigation has been 

carried out at their premises. 

11.3 I find that name of Appellant No. 3 is not found in the booking registers of 

the transporters and no credible evidences are available in the SCN/impugned 

order establishing involvement of Appellant No. 3 in purchases of clandestinely 

cleared goods. There are no sufficient evidences available in this case to hold 

that Appellant No. 3 has abated clandestine clearances of the goods and/or he 

was concerned in purchase of clandestinely cleared goods by the unit. It is 

important to note that Appellant No. 3 was not proprietor of this firm at the 

material time in 2009, when purchases have been alleged and he started looking 

after this firm only after death of his father on 13.01.2011. Hence, I find that this 

is not a fit case to impose penalty upon Appellant No. 3 and therefore, I set 

aside penalty of Rs. 67,140/- imposed upon Appellant No. 3 under Rule 26 of the 

Rules. 

11.4 I find that the Appellant No. 4 engaged in purchases through Appellant 

No. 1 and Appellant No. 2 and Appellant No. 4 categorically admitted in his 

statement dated 01.01.2011 that they had purchased 19665 Kgs of propeller 

from the said unit through Appellant No. 2 without cover of Central Excise 

invoice and without payment of central excise duty. I find that Appellant No.4 

also admitted pattern of code utilized for illicit and licit transactions mentioned in 
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the diaries of Appellant No. 1 and Appellant No. 2, which he never retracted till 

date. I find that Appellant No. 4 with the help of Appellant No. 2 concerned 

himself by way of purchasing, acquiring the possession of clandestinely cleared 

goods which were liable to confiscation. Appellant No. 4 is liable to penalty under 

Rule 26(1) of the Rules as imposed in the impugned order. 

12. In view of above, I uphold the impugned order and reject all appeals 

except appeal of Appellant No. 3 and penalty of Rs. 67,140/- imposed on Shri 

Sanjeev Gupta, Appellant No. 3 is set aside. 

?R.? d3Cl(l co c dj 1'-Ic'ul t1Ycj'&I i-1C1 d' Tildl l 

12.1 The appeals filed by the Appellants stand disposed off in above terms. 

(\

c 

TWf3ld(3-lL1lc) 

By R.P.A.D.  

To, 

Shri Kishor Amarshibhai Patel, 

Proprietor of MIs. Shree Krishna 

Enterprise, 304, Shoppers Point, 

Parimal Chowk, Waghawadi Road, 

Bhavnagar — 364 001. 

j- qç ulLAl ,& 

. , 

-1c cll4cll 

- 

2 Shri Vinod Amarshibhai Patel, Plot No. 

102, Escon Mega City, Opp. Victoria 

Park, Bhavnagar — 364 002. 

- 

?° hIo JdI cI-114l t1 

k .-ii-i01, -1lc1o1dI& OOR 

3 Shri Sanjeev Gupta, Proprietor of M/s. 

R. G. Gupta & Co., MotiaKhan, Mandi 

Gobindgarh, Dist: Fatehgarh Sahib, 

Punjab. 

f1t- r dILdI alft . 31Tt. 

____ 
. dI1l S ., J-1ld, 

_____ 
dcdlc,, 1RtI — -bcl +1lfl, 

1161. 

3 Shri Mahendra Ambalal Rana, Partner 

of M/s. Maruti Metal Industires, A- 

209, Leela Efcee, Waghawadi Raod, 

Bhavnagar —364 001. 

- 3-q . 

_____ ______ 
c1Rlc1l 'S, -lla-ldk - 00 ?. 

(1)Tr dc  3-HQJ
,
ct-cl, brck1 cl-d .tci1 3d-1l61lc t, 31$dl61l ch'l 

'j1lo1chl) c1l 

(2)3-ft.icl-c1, a-ç'k-1 tTch,l., lclo-tdl,t ch'l 3T1ch chll) dl 

(3)cl-ç  31Fc4-d, 'a-çl 11a1dl 31T1c,  cblc1l  dl 

(4)I -ic4-  3-1I d, 'o-ç'k1 I EIT c  HU5c -II, -IIcla-1dl. ch'l 31T1cb 

ojj tI,cI (6) yIc'1 T. V2/127/BVR/2018-19 

(7) 9ic' . V2/129/BVR/2018-19 (8) lci . V2/16/BVR/201819 
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