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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

TJ srrnr a1P1F/ ijlt alr/ I 1/ i I  Res/ rTsT/9 1n 'ii 

i"i'k / ,,1I411dR /TTtJ1t1TITRT 4JcI nill ii airr fttr: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

flt1&iil .ltT ITf t T1T /Name & Address of the Appellants & Respondent 

1. M/s Aditya Birla Nuvo Ltd (Now amalgamated with Grasim Industries Limited), Junagadh-Veraval Highway, 

Veraval-362266Dist.Gir SomnathGujarat. 

3t1 r(wttr) twrtittr 'el/i  oil llThd trtttarqTeTtstaritt /9TtarsrtWiTeT shier sd. arT i'tii 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A 41iu c'i ear lqt artfleftsr m rflarTnrt srf 31fte1saPT icqI jas arflt1arar,1944 st SITU 35B STIFIIF 1T fi 
srflftrar, 1994 tulrrEr 86 'IuI6 I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal udder Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

(j) )i  c4i '153" I 3iilnfl-'-ii 
)ai'flilu / 

The seciaI bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

'-iR"ss  1(a) arII  aro s SITTshT aPr sr'4 artft4f 4luu sjmis 'm s iaier srsfteftir a rfllartur 
armarra ivis-ooarr*jifl errf1TlJ 

To the West regional bench ofustoms, Excise & Service Tax Appellate Tribunal (CS FAT) at, 2nd Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-38IJ016in case of appeals other than as mentioned-in pars- 1(a) above 

as11'flns n TfltRTtvr a WiThT stfter  fii saPr 3'ii tj"s (5PThT)fld1u1Ic11, 2001, 6 ateiltt srlfttr fbi ii .wi,i 

EA-3 tshlT 9if f flnd1I  "Ii'lI Tf1i I 'i araFWTt411 1rth, "Igi 3r'1Inf 53n-'b r,odII tthr 51k nIIIdII Tt5hTZarhT, 
5'-(k 5 nsi'I erar,5 ii'a 'shT 50 nllta tflt.sflshl 50 'iia Sf ar*'tshtitST: 1,000/-T'T, 5,000/- o'4I ararshT 10,000/- 
ol ar rshTS3 jniuSI/ti fkITfftar3  Tsj1TSITar5rarfifrSTtfl51Thit fflXarTurtslj4 

sf viI'lfI'i'I ItW ij "tiO 'aiI,rf s  ai'tc  ¶lnu nii.ii wrfi I siefittr al'tc SIlT STrtrlar, sn t lThT 51151 k tl'1I shTf uI35T 
stflttr arrftef'rsr srrRsgprr siva I fsrtr I esrxjar asrsr ( 3iT) 1ii a ararsrer  g errs-i 500/- o'rt shar fsdfter e.l"  ei stii 'rTrr 
I' 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed 

bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public 

sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 
500/-. 

ers-fteflar arTshTfiixrtl SPThT, 1i sf rlrrr,1994zF tITtT 86(1)lSttrsl5r cIISn fl5l4lllnfl, 1994, lflniI 9(1)S c160 

S.T.-5 1ftTflTshc1aifnj shT 0 IFilo iI4l 
S '1l shlT IT I SIT SITs-i, "l$i itshshti ft 11T5r,oth,1 5ffsr 51k n1IId4I tSIT TrhT, ol' 5 'IIS SIT 3TU 4,u5  errer art 

50 niia  erqe arxqi 50 niIa oit ar1rqc ti'ratcrsr: 1,000/- *4, 5,000/- '14 3rtTSIT 10,000/- SIlT fttr1fttt ,Iu1r J,n"I, 'fl -i'-is 
Igshirr.n) 

5ifct 'I TSI Ii fniI "Il-il '9Tf1f I shshfipr 'tc SIlT shSITlT, 4SIT4terST 511151 l'ii shTf1 etTher wThftsr nil 1s-areiir lI15I 
fsTTr I -'-II'1 SI r(ssi)s-I'.  aiTarerqarcerrsr 500/- ossicrtseffter nj-sararr inn l'ti 1/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one 
of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded 

& penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five 

lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than 

fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the 
place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/ 

'7'- lTa:-a 

Nns 

(ii 
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)i) 

(C) 

14l arfltfzrlT,1994 8TU 86 -oTrit (2) i (2A) e41 il'Thi,  li1l, 1994, 9(2) iT 
9(2A) clgci ftr(fttr 'i S.T.-7 ir TTTtt T H' il-nt i  tj iTitilr ilti (3rftTr), ntl- e l rtT 
1TftF 3lTlT ilti f ('l E T '.f) '.11)ll11  iIfl ilTfy) SIR 3TI9i Ttfl -iti)e't' STF9t Sl'TilT eMI5t', O'1ftZt '3c'-II' 

TTiT3irTSI  riil rt'A(I e'iii 4tft I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

ftirr i.a, inllir -iii i.a ' 4i  ii'fi,[lq lTfiPtTiT ( 4{( STtft1 iii4 ilzr '3cMIe ij'1 illllfThtlt 1944 it 8TtT )u) 35Tnin?Ail1l, ftzriI1tftr, 1994 nr833ttnttr4e "4til]Th1t*, SITITd  i rfintnr 
aTflr4M iie     i1rr1i1ig,inr 
7lT9ftilT ,,IIl alrIilr S,M "IMI fli ,'n.i iI) 3PT TtitTlTin4in  

j'a rin 'iii'n i i4i " rft' r.ty"e" Iti rrfr* 
(i)  
(ii)  
(iii) ziMrfieMi'I'fl iTfinTf 6in53.i'Ici t'i' 
- illT ily 'I1 t1Tl-T 1ZF (SI" 2) arfltft'ir 2014 SI f+fl sinftnItir rrfl(inift nrin 

il- t 'i  titi/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the 1mance (No.2) Act, 2014. 

SITl-E R'It rtlrr siiSIin: 
Reviioappicatin_to Govç.rnmen qf india: ______ SIRiTint rtioieiNai t1Fio ilT'7Tin, iniI ieii l'-a it fin:r,1994 taTnr 3SEE 
ffl-1 M('IR, iltTT itFitinT )'ii MiI'IM, ii ftiiTi't, 'SIP41 iiflrer, iiffitiT Wilt, ii' MI4, 9y fitft-i1ooOi, inr fritr 

.ikIIilT)'t9 / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Mmistry of Finance, Department of Revenue, 4th i"loor, Jeevan Deep Building, Parliament Street, New Dethi-
1 10001, under Section i5EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 MIM lltljaMI'1 iliMIMM SF, iij4i il SIrffl wijyt siei.i i'i  zrrf4( ititsiirirrf 
f4hlin wrrci SIrt niiii in 'iii, tr144( 'Wr1TilT W TSIThitTbM-sI tili'i, f4( 'iis( irrf11 

In case of any loss of goods, where the 1pss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

iiiinitstfft (I 'IISF'IIt)ITTrilTl-ry i,iinffliui inil9Ts it Fec'ii'i elltcj'I (ftz)lliilTiTSIiT, 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

oR c'IIt 'IinT tmt1SIT[fII iITt'Ii 'II'I, 'IllS '41 19' itT i-ItS RSlTtr)nlT1nT) / 
In case ofgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

FcMI'i ¶dcMl'I'i 11ui' tTintciiI'I TfiW11rr11T1T'4 IS8Ti?It'I6d hSI31lSIlt 
tti1in(3PiST)i11RI i'ii SFIIRSISSF(9" 2),1998SI'ttlNl 109inti 1ti1SIl1T itiT'4TlIMtSI1lttFl-'4T'4T11SI 1IIld fI 
Tf 
Ciedit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

405 S T'4M'4 11501 EA-8 SI, inF,, h°F11'1cMI'i'i lj,c"I'  (31 )f Ifl,001,TjSI3tiF9iitTfl1t R[1Rci , it 
in 11M'4 in 33115 i19'1t' 'IIII "4h1SIt ci'li.,rt iiiSIint 1'4T3T i-fM S11TlTSF 31-tftt 3lr5lr'F tlf((31T 11511 t  5141 ilhlitl  1110 

cMii l"t' itfSIftiir, 1944 SIt 8Th 35.EE in ciit'i fIttITfIll ttj,c'l i(lt stittinftin wrt'it fi& wt TR-6 '(It 'iR 11511 '(lt 'Ifrft 

Th tiove application shall fie made in duplicate in Form No. fIA-8 as specified under Rule, 9 of Central Exciile 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 19SI4, under Major Head of Account. 

*Iso ts 'i slu SFrithrSI'Is 5TTFF so 200/- 'Ft 'IIT9'?SI'4T 5It +1514 'l'H iinrwinqSI'r.,oiot g'rm "o) 
1000'/'Ft311'ttSIl11sIitI - 
The revision appication shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

i1lTfi' 1i' F'Ij'TI9'  
ft'(IrfITqSIfsle ISI  StFtiitttt3 tiI),eui itT1Tin31h1it'4TSI 1,'4,It1Tin3'4itiTfSIot5Ic1I *1 / In case 

if the order coyers varipusnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstandmg the fact that the one appeal fo the Appellnt Ttiliunal  or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptona work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

   lll's itfIllItirir, 1975, It ir'lSI1-I It il-fl-Ill ilT iIthT1SI1WTF9' 31 irf'ifIl trt fItttl'ft9' 6.50 '-iIt 'tT 'Il'II1S 
fIsinzhtilll'4TRlTI / 
One copy of application or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

4151,3f5in, SIt.T  dollS fj91 I SI'4T'Fl- iinfteftit rZlTilTfif(1Th1T ('ti4 fItfIt) RoHIo41, 1982 F 1llttt  tSI ir'ir iitfltrtr iii4'i 'It 
+11li ii ci S l'I 'I "i lSIitirr SIT ifrt SI S11T9' ilTinfItS RiM I 'it '1 I SI / 
Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

i  ipftifri trrfll'in itcft'ITtI'rfisr 51 i it zt*fttt 'i iit, lSIinp ifrt 'i4l 'I ci S tttitlflTft 11t III '., iPftilTiff fItilTiTht l St 
www.cbec.gov.ininTs il'it'9 I] , 
For the elaborate detailed and latest provisions relatmg to filing of appeal to the higher appellate authority, the 
appellant may rel'er to the Departmental website www.dbec.gov.in. 
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ORDER IN APPEAL::  

M/s. Aditya Birla Nuvo Limited (Unit- Indian Rayon), Indian Rayon Compound, 

Veraval (hereinafter referred to as 'appellant') filed present appeal against Order-In-

Original No. AC/JND/ABNL/01/Prov.Assmt./2017-18 dated 14.3.2018 (hereinafter 

referred to as "the impugned order") passed by Assistant Commissioner, Central GST 

Division, Junagadh (hereinafter referred to as "the lower adjudicating authority"). 

2. The brief facts of the case are that the appellant had status of LUT and was 

registered with LTU, Mumbai. The appellant vide their letters dated 8.3.2016 and 

dated 15.3.2017 requested for provisional assessment of their excisable goods 

'Viscose Filament Yarn and waste' manufactured and cleared from their unit on stock 

transfer basis to their depots during April, 2016 to March, 2017 and April, 2017 to 

June, 2017 respectively, under Rule 7 of Central Excise Valuation Rules, 2002 

(hereinafter referred to as 'the Rules) on the ground that value of clearance of the said 

goods could not be ascertained at the time and place of removal. Deputy 

Commissioner of Central Excise, LTU, Mumbai allowed provisional assessment of 

duty vide Order No. LTU/MUM/CX/GLT-6/B-2/ABN(lR)NER1104/13 dated 31.3.2016 

and dated 29.3.2017. 

2.1 Appellant vide their letters dated 13.10.2017, dated 12.1.2018 and dated 

15.2.2018 furnished final value of the said goods and original challans evidencing 

payment of differential central excise duty and interest with a request to finalize the 

assessment of duty for the period April, 2016 to March, 2017 and from April, 2017 to 

June, 2017. The appellant submitted that quantity discount on lifting of specific 

quantity of material was given to certain customers post issuance of central excise 

invoice through credit notes, however, they have discharged their central excise duty 

liability and have not taken into account the post invoice quantity discount and thus 

they have discharged central excise duty liability in excess which is refundable to 

them. The appellant requested to refund central excise duty of Rs. 75,70,090/- and 

furnished soft copy of invoice-wise and month-wise details of quantity discount offered 

to customers. The query memos were issued by the department vide letters dated 

15.12.2017, dated 1.1.2018 and dated 18.1.2018 to submit quantity discount policy 

and documentary evidence to show that quantity discount policy was known to the 

customers on or before clearance of goods from depots; to submit original copies of 

credit notes and copies of corresponding invoices for FY 2016-17 and FY 2017-18 (up 

to June, 2017), copies of documents showing the transaction of the amount of credit 

notes to the corresponding customers and to submit certificate of the Chartered 

Accountant and copy of Balance Sheet for FY 2016-17 and FY 2017-18 (up to June, 

2017) showing that excess duty has not been passed on to their customers and/or any 

other person. The lower adjudicating authority vide impugned order finalized the 
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assessment of the said goods and rejected the refund claim on the ground that the 

appellant had not informed the department about quantity discount offered to their 

customers at the time of request of provisional assessment; that no documentary 

evidences such •as purchase order or policy agreement between them and their 

customer to substantiate that their customers were aware about the quantity discount 

policy at the time of sale was produced by the appellant; that the appellant failed to 

submit all credit notes along with corresponding invoices; that the appellant failed to 

submit certified copy of Balance Sheet of FY 2016-17 and FY 2017-18 (up to June, 

2017) showing the refund amount as receivables. 

3. Being aggrieved with the impugned order, the appellant filed present appeal on 

the following grounds: - 

(i) The lower adjudicating authority has mechanically rejected submissions of the 

appellant; that the lower adjudicating authority has not taken into account various case 

laws cited and relied upon by the appellant and has not been distinguished the case 

laws; that the impugned order passed without issuing a show cause notice which is 

illegal since no provision in the Central Excise Act, 1944 provides adjudication without 

issuance of Show Cause Notice; that the appellant relied on decisions of the Hon'ble 

Supreme Court in the case of Madhumilan Syntex Pvt. Ltd. reported as 1989 (35) ELT 

349 (SC) and Golak Patel Volkart Limited reported as 1987 (28) ELT 53 (SC) to 

substantiate their contentions. 

(ii) The appellant at the time of request for provisional assessment, stated that Yarn 

and its waste was being sold through depots situated in different zones of India and the 

transaction value of the said goods was not known at the time of removal of goods from 

the factory gate. Hence, question of informing the department about the quantity 

discount offered to their customers at the time of request for provisional assessment 

could not have arisen. 

(iii) During various correspondences exchanged with the department appellant 

stated that although they do not have any written policy of post invoice discount 

offered, the customers were well aware about such policy before purchase of goods 

and submitted declaration of the customers in this regard. It was also clarified that all 

the customers were communicated verbally about post invoice discount offered by the 

appellant. It is a well settled principle that discounts known prior to removal of goods 

has to be allowed as deduction from sale price of the goods. The appellant relied on 

decisions of the Hon'ble Supreme Court in the case of Bombay Tyres International Pvt. 

Ltd. reported as 1984 (17) ELT 329 (SC), Madras Rubber Factory reported as 1995 

(77) ELT 433 (SC) and Addison & Co Ltd. reported as 2016 (339) ELT 177 (SC). 
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(iv) The appellant had issued 42,889 invoices and 1,228 credit notes relating to post 

invoice discount during the period under dispute. It may be appreciated that submission 

of all credit notes and invoices would be very voluminous and it would be practically 

impossible to submit copies of all credit notes and invoice and hence the appellant had 

submifted sample copies of credit notes and invoices. Further, appellant had submitted 

soft copy of month-wise details of Central Excise duty involved in the credit notes 

raised due to post invoice discount and informed the department about such 

submission vide letters dated 12.1.2018 and 15.2.2018. The said statement contained 

details of all the credit note numbers, date, net value and Central Excise duty involved 

and corresponding invoice numbers. Hence, for processing of refund claim and 

finalization of provisional assessment, it would be immaterial to submit copies of all 

invoices and credit notes. If the department had a specific query with regard to any of 

the credit notes/invoices, the same could have been communicated to the appellant 

and the appellant would have provided the same. However, rejecting the refund claim 

on this ground without giving the appellant an opportunity to represent their case is not 

proper. 

(v) Section 4(1)(a) of the Central Excise Act, 1944 states that the value of goods on 

which the duty of excise is chargeable where the buyer and seller of goods are not 

related and the price is the sole consideration be the transaction value. In the present 

case, buyer and seller are not related and price is the sole consideration, the 

transaction value will be the value liable to excise duty. Further, there is no requirement 

that such transaction value must be same for all customers of the appellant. Hence, 

transaction value can be different for different customers based on the commercial 

considerations. The appellant relied on decision in the case of lnd-Sphinx Precision 

Pvt. Ltd. reported as 1994 (74) ELT 683 (Tribunal) wherein the Hon'ble CESTAT has 

held that trade discount need not be uniform but may vary from dealer to dealer, place 

to place and from time to time depending upon commercial exigencies. 

(vi) The appellant has submitted certificate of Chartered Accountant certifying that 

for FY 2016-17 and FY 2017-18 (up to June, 2017), the excise duty on post invoice 

discount has not been recovered by the appellant from their customers; that the said 

amount is lying in the books of accounts under the head Excise duty claim recoverable' 

and that the refund amount claimed do not form part of the finished goods. The 

appellant vide letter dated 12.1.2018 submitted copy of ledger 'Excise duty claim 

recoverable. The appellant relied on decision in the case of Saint Gyproc India Ltd. 

reported as 2016 (335) ELT 120 (Tn. — Del.) and submitted that duty amount on 

account of discount has not been recovered from the dealers/customers and thus, the 

appellant had not passed on the duty incidence to the dealers/customers or any other 

person. The appellant had also submitted certificates from customers c- - that 
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they have not availed cenvat credit of Central Excise duty charged by the appellant in 

their invoices and that final payment on account of goods have been made to the 

appellant after adjusting the amount mentioned in the credit notes raised by them. 

4. Personal Hearing in the matter was attended to by Shri Ashok Herma, AGM — 

Indirect Taxation who reiterated the grounds of appeal and submitted that their 

customers were aware of discount policy; that credit notes had included Central Excise 

duty portion and hence, refund is required to be allowed; that the judgments of the 

Hon'ble Apex Court in the cases of Bombay Tyres International Pvt. Ltd. reported as 

1984 (17) ELT 329 (SC) and MRF Ltd. reported as 1995 (77) ELT 433 (SC) are 

applicable in this case and hence, appeal may be allowed. 

FINDINGS: - 

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and oral submissions made during the personal hearing. The 

issue to be decided is whether the impugned order, in the facts of this case are: 

(I) Whether final assessment of goods ordered by rejecting deduction on account 

of quantity discount offered to the customers, from the assessable value of goods 

cleared to various dealers/customers during FY 2016-17 and FY 2017-18 (up to June, 

2017) is correct or not; and 

(ii) whether rejection of refund claim of excess duty paid by the appellant arose as 

a result of payment of Central Excise duty by the appellant without considering the 

deduction of amount of quantity discount, is correct or not. 

6. It is a fact on record that the appellant vide their letters dated 8.3.2016 and 

dated 15.3.2017 requested for provisional assessment of their excisable goods 

'Viscose Filament Yarn and waste' manufactured and cleared from their unit on stock 

transfer basis to their depots during the period from April, 2016 to March, 2017 and 

from April, 2017 to June, 2017 under Rule 7 of the Rules on the ground that value of 

clearance of the said goods could not be ascertained at the time and place of removal. 

I find that there was no sale of goods at the time of removal of goods from the factory 

gate to their depots and transaction value of the goods was not available. In such a 

situation, central excise duty would be payable in terms of Rule 7 of the Rules read 

with Section 4(1)(b) of the Central Excise Act, 1944 and thus, Appellant resorted to 

provisional assessment which was also allowed by the jurisdictional Deputy/Assistant 

Commissioner of Central Excise. 

6.1 The dispute arose when the appellant submitted the details and documents for 

finalization of provisi6nal assessment and simultaneously filed refund claim on the 
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ground that they had paid excess duty of Rs. Rs. 75,70,090/- for the clearances of the 

said goods during FY 2016-17 and FY 2017-18 (up to June, 2017), without considering 

deduction of quantity discount from the assessable value of goods sold to their 

dealers/customers. The lower adjudicating authority denied deductions of such 

discounts from the assessable value and finalized the assessments and rejected 

refund of differential central excise duty claimed by the appellant. 

7. Appellant has contended that the impugned order was passed without issuing 

show cause notice. I find that it is on record that the appellant was specifically 

requested vide query letters issued by the department to submit certain documents in 

order to substantiate their refund claim failing which the refund can't be sanctioned. 

Hence, this plea of the appellant is not correct and hence, not acceptable. 

7.1 Appellant has also contended that the customers were well aware about their 

discount policy before purchase of the goods and submitted declaration of few 

customers in this. regard; also that discounts known to the customers prior to removal 

of the goods has to be allowed as deduction from sale price of the goods. I find that 

the appellant was specifically requested by the lower adjudicating authority to provide 

copy of discount policy for FY 2016-17 and FY 2017-18, however, the appellant failed 

to produce the same. Hence, I find that the appellant failed to provide any written 

discount policy for FY 2016-17 and FY 2017-18 before the proper officer and also 

failed to produce evidences before him that they have verbally informed their 

customers about the quantity discount structure and to the effect that quantity discount 

was uniformly offered to all the customers and the customers were knowing about the 

quantity discounts prior to removal of the goods by them. In view of this factual 

position, I find that the goods were cleared to the dealers/customers on invoice value 

as per effective price list at the material time where there is no mention of quantity 

discounts at all. I also find that the appellant at the time of request of provisional 

assessment of the said goods vide their letters dated 8.3.2016 and dated 15.3.2017 

had specifically stated that the transaction value of the goods was not known at the 

time of removal of the goods from factory gate to their depots. The appellant has now 

submitted copy of declarations given by few of their customers stating that they were 

aware about the quantity discount at the time of removal of the goods from depot to 

their premises, however, I find that the submission of these declarations from few 

selected customers is an afterthought to negate the position of law and cannot be 

accepted, also because the declarations are undated declarations and hence, cannot 

be considered as valid evidences to establish that the customers were knowing about 

the quantity discounts on or before removal of the goods from their depots. Hence, the 

arguments of the appellant fail on all counts and I am not able to accept their argument 

that quantity discounts were known to dealers/buyers (non-related parties) at the time 
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of removal of the goods from the depots of the appellant. 

7.2 The appellant relied on decisions of the Hon'ble Supreme Court in the case of 

Bombay Tyres International Pvt. Ltd. reported as 1984 (17) ELT 329 (SC), Madras 

Rubber Factory reported as 1995 (77) ELT 433 (SC) and Addison & Co Ltd. reported 

as 2016 (339) ELT 177 (SC). I find that reliance on the said decisions is of no help to 

the appellant as all these decisions clearly held that if discounts are known to the 

customers at the time of removal of goods and incidence of duty has not been passed 

on, then only these discounts would not form part of the assessable value. In the 

present cases, the dealers/customers of the appellant were not aware about the 

various quantity discounts and the goods were cleared from depots to their 

dealers/customers on normal transaction value determined in terms of Rule 7 of the 

Rules and therefore, claim of the appellant that they had later on passed on quantity 

discounts through credit notes cannot be accepted in view of the factual and legal 

position of this case. 

8. The lower adjudicating authority has also held that the appellant has not 

submitted copy of Balance Sheet for FY 2016-17 and FY 2017-18 showing the refund 

amount as receivables. The appellant contended that they have submitted certificate 

of Chartered Accountant certifying that for FY 2016-17 and FY 2017-18 (up to June, 

2017), the excise duty on post invoice discount has not been recovered by the 

appellant from their customers. I find that the certificate dated 12.1.2018 given by the 

Chartered Accountant cannot be relied upon in view of the fact that the appellant has 

no written discount policy and it changes from month to month and the appellant has 

failed to establish that their dealers/customers were aware of quantity discounts 

offered by the appellant prior to lifting of the goods and that the discounts were given 

to all customers uniformly, as per their approved policy, post removal of the goods 

through credit notes. In such a situation, I am of the considered view that the appellant 

was required to produce party-wise ledger showing accounting entries at the time of 

removal of goods and at the time of issuance of credit notes as the appellant had 

initially received sale proceeds on the basis of invoice value. However, the appellant 

had neither produced party-wise ledger nor produced copy of audited Balance Sheet 

for FY 2016-17 and FY 2017-18 (up to June, 2017) showing refund amount as 

receivables and hence, there is sufficient reason to follow provisions under Section 

12B of the Act that the incidence of Central Excise duty (for which refund was claimed) 

has been passed on to the dealers/customers of the appellant and is not borne by the 

appellant. 

9. I find that the impugned order finalizing assessment of the said goods in terms 

of Rule 7 of the Rules rejecting the claim of the appellant for deduction of quantity 
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discounts from the assessable value and rejection of refund claim of excess Central 

Excise duty is legal, proper and correct. 

10. In view of above factual and legal position, I uphold the impugned order and 

reject this appeal of the appellant. 

. 11cl'cII II   3fttTT 1ckI 3-4')ckI cI'l 1Z1T ''lIdI 

11. The appeal filed by the Appellant is disposed off in above terms. 

By Speed Post 
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