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li(3i'ic' -i), l'31ld. IFlId / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

t'i9' t4lt/ t21irt/ ol-ltt'/ iii o'.r', ooi  £1r9/ Orr/q.r- 

 /Ut9TtRl 1i'aci THc'i RfaTftf:/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

sr1I& i T!TT i, icif/Name &AddressoftheAppellarits&Respondent :- 

I. M/s Asian Steel tridustries, Survey No. 44, Ghanghli-Sihor Road,, Village- VacUa, Tal.- Sihor,Dist: Bhavnagar. 

2. Shri Mohd. i-itsssain Lakhani (Partner of f/2/s Asian Stee! Industries, Survey No. 44, Ghanghli-Sihor Road,, 

Vi!!age- Vadia, Tal.- Sihor,Dist: Bhavnagar.) 

3. Shri. Hiinanshu NandIa Jagani, 38, \'ihar Complex. 4th floor, Near Sahkari Hat, Waghawadi Road, 

Bhanaar. 

4. Shri Virsiogh Bhadouriya, 9, Sitararn Cbamber, 1st floor, lop Naia, Station Road, Bhavnagar. 

tt15t(9Vi) Nj 'Ccl 'a O i 
Any person aggrieved by triis Order-in-Appeal may file an appeal to the appropriate authority in toe following way. 

(A 4 a- sliqi  fla     so reii-i/FsFT 'atry os ,1944t tflTF 35B Rt 
C vTF1Hcl, 1994 Tu T85t4cjtci IV1Icl 

Appeal to Customs, Excise & Service Tax Appellate Tribunal unoer Section 358 of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

0) 

I 'I l' lR1 1/ 
Fhe special Oer.n o Cas o'ns Excise & Service Tax Pppellate Tribunal or Viesi 8 ccl \o 2 8 is Puram New DeWi in a11 matters 
relating to classification and valuation. 

ac 9-I ;DTT5TaFss'1Ie 4)-n 5tm,.,t 'sari fiTR9RTTI5'fIcflC TeTfar(s)r 
8Tteis vt'il ,,TRTT8, Ilsm"fl 9'tlilj 9isi'i- u TT4rT'alixII 1/ 
To the West regonaI bench Of customs, Excise & Service Tax Appellate Tribunal (CES'FAT) at, 2d  Floor, Bhaumali Bhawan, Asarwa 
Ahmeoabad-3b0016in case of appeals other than as mentioned in para- 1(a) above 

'a rrTtt e1fi-s se TrV - e costs ej  (9(l1)f<eii8Cft 2001, i'.iis 57t Sict'Id P'fOlRri fT[sT9il 

EA-3809N 'cli 'ihil clHIr, cicll, 

mT1T 5 lT T' 4R,S il'C 5 8T4T 50 mTrs5 901ST 50 '.eRTi 9Te1: 1,000/-  5,000/- a5cl 901ST 10,000/- 

'aT'itSTlSh1iln 9Ta3s01r'af 4ct/i 7)1 ci te,r9srSm, .r4'ie ,siqiRrmsitnioei sii'a IcllH 

TSTR4Tcll1tsln'a 90, Tt9Tftsiill iRTiss4I aoli I8SI oTvpT9T8, ST uiai T 

4'i4 rUt' IThTTST uiSa   teaii 'a'ii 

The appeal to the Appellate Tribunal shall be flied  in quadruplicate in form EA-3 / as prescribed under Rule S of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund a upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft -in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

ncminated public sector bank of the place where the nerich of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

(B aiuli4)rT -dell ,'s'a 9•5 2th' i 9TtTftTR11994 ST'ar 86(1) 'a 5190)5 90Tt'i'i a994, 'a  9(1) 

011'iF S.T.-5R 'STT  . 4ff -ii 's1,-..fl tst . usr ersr fF01 CTOT 4fr iT4f T, T90 sii IFOT t 

itiiill 91ST  eitrr)  silT s-i's FOT at 'ts iT9t 9iff'iF  8TT, 0rgT .slor" 4ff 4fr 's'I'l 51-' "l'IIdl TIRT ,,y-11-li, 1STT 5 'STat ST s's 

'STat 'T1  ST 50 'sea s°lir h 901ST 50 iR1TT 'ST°•  'S ST SF5151: 1,000/- 51515, 5,000/- 5151k ar9i 10,000/- 51'TF 951 iTTiftn 
5ST rpa'ar54M w'i icri19srv'tT TSi'S, al4fTatr eis10Th -eelle'a"i 4ff elnal 1s. syic .sri, 1if9rrft 'frei4f2ie'a 

5151 SFS5'T9TT all-a 9TTtftsI Cl-i. '5Ilii atflTa'aT0., rv-i 'h'T501'1I'sI t5l'll 

SF1 51ia.l 1-meat it I 1ST5 11-IT (- dloC.s-atrSFatr'S 500/-atatrsrifta9fr'e.s rsicc9T4pTr 1/ 

The appeal under sub section (1) of Section 85 of the 1-macce Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, nd Shil be accompanied by a copy of the order appealed against (one 

of which shell be certified copy) and should be accompanied b a fees of Rs. 1000/- where the amount of service tax & interest 

demanded & penalty 1ev 

more than five 

lesiad is more 

Pubtc Sector 

fee of Rn.50 

Ps. 5 Lakhs or less, Rs.5300/- whe-'a the amount of service tax & interest demanded & penalty levied is 

rig Rs. Fihsy Lekhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

n the form ot crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

bench of Tribune, is situated. / Application made for grant of stay shall be accompanied by a 

  

    

    



(i) 

i) 

(C) 

(i) 

ii icia.1994 9Trt 86 :u/1 2A) -c( inlr 4)a, ign cii4), 1994, aa 9(2) ITt 
9(2A)TTaTrt ST 7ra iTi1a4Tfci— (i a) -rH - 1T 
-iii ci 4rTt 9ii-i -ii.1 r -ci-i 1-H-i rr r5rar In-r -'- 'I-i 
-ioIci, TTti-ieiiii TtTT a -Ts- c'c ti1F4Tt /-T TtTfk.I .TiTE tY'ii fTT / 

The anneal under sub section (2) and 2ci /1 the secto SO he Finance Act 1994. shall be iilcd in For ST.7 as 
prescribcd tinner RuL 9 (2) & 9(241 o i c ' ce Fax ±094 and shall oe accompanied by a copy of oaer 
of Comrnissoner Central Excise or Corrc:n)scinner. Ccci. txcise (Appeals) (one of which shall be a certifled 
copy) and cops of tne ode nassea 3 in .nn'n ss lorzrig Ltie i-i.ss star Com-itissioner o' Dnu i 
Commissionerof Central Excfse/ Servicc Thn cc file the cinceal before the Appellate Tribunal. 

351 -, p9   rf  9c. TrT T-T iTt —rx 
a ci i i TTt .-i a TT1— /- j .- 1 

c —: h a a ii fi . 10/1TPiT T - TiRT9T I 
5'T9j55 i5TiT TirTiTt.1TTT  .- oii 

- ai Z0/TT ±TtIT'nPT :c- iTc ./-w' NiHa 

(i) 

(5) 

(iii) 

- P TT 2F 2) T 2U1 fEt -ci acivci TrtTi -iatT Ivalai 
T10/Tic-iia TT9fT0/T-/ 

For an apueal to be filed before the CESh-h, under Scucn .10/F of the Central Excise Act. 1944 which is also 
made apticable to Service Tax under Sedllcrc 33 of the F':nance Act. 1994, an appeal against this order shall lie 
before tne Tribunal on payment of 100/i  of the chity deriance-d where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in disrculc, oovided tie amminl of pre-deposit payable would be subject to a 
ceiling of Es. 10 Crores, 

Under Central Excise and Sencc 0/ax. 'Du1  - Urtoccaded" shall include 
i) amcuzS. deterntinrO uic'ie: Section 11 iS-: 
u) amount of erron-occa hc-r,'at Cre.1 

(iii) amount pacaI.e i-cde: .iui.t .1 of 0/ic iScirivat Credit Rules 
-- provided further that the provinc . rius Sconco oa1l not apply to the stay application and appeals 

pending before any appellate authority mar the com:cimr:c:cmcnt of the Finance (No.2) Act. 2014. 

lto 
Revisioappicatiçi to Ggrnmeiif of India: - 

2iJHI -" 5 t -i - i(l9' TI rtrt3dllEx a  
i1Tnav, tT°t3TIcTeaie, i1 -'i;--a i'-n TPT, TTIPTiT, TT1In")-1i0001.TtftTr 
ala. ciJielci / -. - - - - 
A revision gpplicaL on lies LO the r c '-.. eLars Ca ernent o India Re,ision Application Lu 
MlnisLn of ei-iance Den LIP enc of Pa F)oo i r Deep Building Parliarient Street Nea Delti 
ll000r, under Sgction_3o of the Ccih '344 in respccc cc: inc iohouang case. governea by first proviso to sub- 
section (1) of Section-3eB chin: - 

itftaia  aiiiiia-i . TTTci PT H.4nP.TtPiTTrr fiE9i:cii  a TfftiTaN'i PTRci 
arty-ci ptT cr n- icr prm -a-cl ni-ci, (0/i.-crso.si'-i sTia-i, 

aIaa m/ 
In cae of any ld'ss of goods. where the 'css occurs in cic.nsi ..are a factory to a warehouse or to another factory 
or from one varehouse cc another dur:ncci the course cC c-ceccss:rin of thb goods in a warehouse or in storage 
whether in a factory or in a warehouse 

PP i-ci15 i )p11 

isig )3) TI'riT41 / -. - 
In case of rebate of duty of excise on coeds exported I:: in-cm country or territory outside India of on excsabie 
material used in the mahufacture of the goode s9hcch are Oap-.rcci tcCany counttr' or territory outside indca. 

ciTTTc cii apici c--a a-/a, iiTtTi / 
In case of'goods'9xported outside India exorry Ic Nepal in /1b.utan, inthout payment of outv. 

ccin'i - -- aso aci-cFril c±fir -#-11 cc-/1p 

- 

(v) ac-apTtaTtTracciui cicis PPtiEA-Sl-1 .. rftic'toi -5 lS)ciai 

- ci T 3 PTT - citric —' - ci - - n cr- a Ii a PT I a T ci ' ii 4) a I 

U- ty--r r'4l).H 10.t TI '''i4) pT- iT"TR  6 tFci 'cciii 

aI15"! / 
The abose apphcac.ion shall cc made r c e in Fo ? a LA S as speeded unaer Race 9 oi Centrai Excise 
(Appeals) Rufes, 2001 watnin 3 months born the date on wlnce. tue order sought to be appealed against is 
cormnunicated and shall be accomnancerl by two copies inch of Inc 010 and Order-In-Appeal It shoula also be 
accompanied by a copy of TR-6 Chailan evidencing naluron:. of urescribed fee as prescroed under Section 35-
EE of CEA, l944. unner Major linaC of 0/ceounc. 

Il;CS 0  -' "-a /-.,iticFcf1;in- - 
aa raia PoT .'TT — iC TI - rn o ia-ci-i icrmTI-i rr -ci 

i000-/TT1'RJHi '9 - 
The revision application shall be accoocnanced by a fee of Es. 200/- where the amount involved in Ruoees One 
Lac or less andRs. 1000/- where the armunl involved s mcr-.r than Rupees One Lac. 

ci,-i ii1T91TTciaH 9t-t roTbciep1t.ii-Ikira,1ti-T9i----- i•, -1I-l. I-p prrpsaai ore' 
TTyc bIaci 

if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
manner, not withstanding the fact that the one appeal to thc Appellant Tribunal ortie 
Central Govt As the case may be, is filled to avoid sen-peoria work cf excislng Ps. i call 
each. 

T4T91Tf'lte' Ii Id 91oT )T0  1°75 -" - nac --1i - .,T1 oT4taiTt4 I,lTITTii ! i650TITr -fl-eli 

itae'je'pe'rrrsicii / - - - 
One copy of application or 01.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed n-nder Schedule-I ca terms oi the Court Fee Act,1975, as amended 

4) a  9)a 5 9iiTft pT i9T a PT° ci .cTTItyt ii S.) - °82 F ci (S. ci Tt -PP cia a a TI 
W'e''cic'c P tllTi(rtifttTT9±icai-.a TI5c dii 41 / - - - - 

Attention is also invited to me rules co' erirg these anti echo: related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedccrc -rules. 1982 

i9 ip'ci4)ci PT?1FTt /'r a4)acii58-i S c(I2TT -lii*, ft -1i i-icc OTe'6icil i (S., 5lViI' ftai4)i cis-il±- 

www.cbec.ov.in  rTe' ciac F I] - - - - 
For the claorate. detailed and latest orovisccins relating to bOng of appeal to the higher appellate authority, the 
appellant may refer to the Departmental websce www.: ciecgcvm. 

2i 

Cliedit of any duty allowed to be utcil7ed cowards paymrmc of excise 
of this Act or the Rules made there under sara order :s rassec. by 
date appointed under Sec 109 Di the Fmarco (No.2) Ad. 1998. 

 )lii-r 

duty on final products under the provisions 
the Commissioner (Appeals) on or after, the 

I a1i4ci1 PP9PTTT5T1T 
ciii I / In case1  

paid in the - aforesma 
one application to the 
h fee ol Ps 100/- for 



Appeal Nc: '12/67, 75, 76 113/BVR/2O8-19 

ORDER iJfk APPEAL 

The below mentioned appeais have oeen filed by the Appellants (herein 

after referred to as" the Appellant No. ito Appellant No. 4) as detalled in the 

Table against Order-in-Original No. 51/Excise!Demafld/2017-18 dated 

28.02.2018 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner, CGST & C. Ex. DMs[on, Surendranagar (hereinafter 

referred to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 V2/75/BVR/2018-19 Appellant No. 1 M/s. Asian Industries, Survey No. 44, 

Ghandhll-Sihor Road, Village-Vadia, 

Taluka-Sihor, District-Bhavnagar. 

2 V2/75/BVR/2018-19 Appeilant No. 2 Shri iviohd. Hussain Lakhani, Partner of 

M/s, Asian industries, Survey No. 44, 

Ghandhii-Sihor Road, Village-Vadia, 

Tauka-Sihor, District-Bhavnagar. 

Shri Himanshu Nandlal Jagant, 

38, Vihar Complex, 4th Floor, Near 

Sahkeri Hat, Waghawadi Road, 

Bha'vnagar. 

3 V2/113/BVR/2018-19 Appeiant No. 3 

4 V2/67/BVR/2018-19 Aopeiant No. 4 Shri Virsingh Bhadouriya, 9, Sitararn 

Chamber, l' 'rioor, Top Naka, Scat;on 

Roac, Bhavnagar. 

2. The officers of the Central Excise Bhavnagar Commissionerate on 

intelligence that some re-rolling units of Sihor, Vartej and Bhavnagar were 

engaged in large scale evasion of Central Excise Duty by removing of Re-rolled 

products viz. M. S. Round/TMT Bars etc. clandestinely with the active support of 

few brokers, who procured orders from different buyers and procured the Re-

rolled products from different re-rolling units and disoatched them through 

transporters without Central Excise invoices and without payment of Central 

Excise duty, conducted a coordinated search at the premises of S/Shri Himanshu 

Nandlal Jagani and Yoaesnbhai Ramnikbhai Sanghv!., the major brokers of Re-

rolled products at Bhavnagar and recovered several incriminating documents. 

2.1 Show Cause Notice No. V/15-125,'Dem./H.Q./2015-16 dated 09.02.2016 

was issued to the Appel ants alleging as under:- 

(I) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, CTD/MS Round Bars attracting Central Excise duty of 

Rs. 10,91,037/- to various customers without issuing the invoices and without 

payment of Central Excise duty; 

(ii) Appellant No, 2, Partner of Appellant No. 1, concerned himself in selling, 
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ppa. N: Vt/57, 75,75 C ii/BVR1 318-1 

L. 

storing, keeping and rerrovir the c>.. :be goods which he knew and had 

reason. to beeve that the sa e -e confiscation, which has made him 

liable to penalty under Rule :f the C:rra Excise Rules, 2002 (hereinafter 

referred to as "the Ruiesfl 

ç J 1 Apoeant No. 3 & No. b:okers concerned himself in seuing 

the exdsabie goods or com bask 

and had reason to eeve that same 

he was liable to penaity under 26 0 

:rdestine manner, which he knew 

.ere liable to conflscation and hence, 

22 The said Show Cause hhhre wee atudi.cated by the lower adjudicating 

authority vide the impugneu n::ar, in :o Cent-al Excise duty of Rs. 

10,91,037/- was conflrmeu 11A10) of the Central Excise Act, 

1944 (hereinafter referred to ongwfth interest unaer Section 

I1AA of the Act and penalty ,9 -was imposed under Rule 25(1) of 

the Rules ead with Secdor i..: r.,J(1'(c che :ct ucn Appellant No. I with 

benefit of reduced pena:'o;, IC,91,G37/-,. Rs. 2,50,000/- and 

2,23,000/- imposed under a 26(1, ne Rules upon Appellant No. 2, 

Appellant No. 3 and Appchah: resoan:t' and ( Penalty of Rs. 75,000/- 

imposed under Rule 26(:h o test oar. Shri Yooeshbnai Ramnikial Sanghvi, 

Broker. 

3. Being aggrieved with noucrao. order, Appeana No.1 & 2 preferred 

appeals, inter-a ia, on the v 

The impugned order on the basis of the third nary 

evidence only and v tocut statutory central excise records 

maintained by the appoaro.o.aocfcre impugned order not sustainable in 

law. 

(ii) The SCN aegeo : - h removed the excisable goods without 

payment of duty on the bat*e crivate records seized from the 

brokers, but these seizec eords too rot been proved as authenticated 

documents by the lower edt. 

(iii) The lower adiuclic n.:. teht' 

c e-"-- orrr o Li s.ecc 

:rovided relied upon documents in 

..;he to meet with the principle of 

natural lustice read with 0000ns of Se t1cn 33 of the Act; that relied upon 

documents supplied in the c:r:i of CO are not found in accordance with the 

co'dUons ad do1' re a i-.cc reac wtn Secuon 63 of the 
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&ppea Nc: V2/67, 75, 76 113/BV/2Oi8-19 

Indian Evidence Act and such documents cannot he accepted as the relied upon 

evidences to frame a charge against the apent. They retied upon case law of 

M/s. Shivam Steel Corporation reoorted as 2016 (339) ELI 310 (TrLKalkata). 

(iv) The tower adjudicating authority flIed to estabiish dandestinety procured 

the raw materials as well as failed to establish clandestinely manufactured the 

excisable goods from the said illicit procurement of raw material, in absence of 

proving the charge of illicit procurement of raw rrateriats and charge of 

clandestine manufacture of the final product on the so called illicit procurement 

of raw material, the ci- arge of illicit removals of the goods was not justifiable. 

(v) The impugned order issued only on assumptions presumptions grounds; 

that no investigation had been carried out at the end of buyer/purchaser; that 

the entries mentioned in the seized documents were not authenticated 

documents; that such entries has also not been got perused before the 

appellant; that comparison of such entries with sales register of the appeliant is 

not sufficient without any corrobo-ative evidences. The lower adjudicating 

authority did not prove money flow bacK w1tr1 reference to clandestinely removal 

of finished goods as well as no evidence placed on record regarding payment of 

freight charges. 

(vi) The duty determined on the value shown in the seized private records of 

third party was not genuine and correct as provided under Section 4 of the Act. 

(vii) The appellants relied upon following case laws: 

- Om Aluminum ?vt. Ltd. — 2014 (311) ELT 354 (Tri.Ahd.) 

- Order No. A/11033-11034/2015 dated 17.07.2015 of the Hon'bte CESTAT, 

Ahmedabad in case of Bajrang Casting ?vt. Ltd. 

Adani Enterprises Ltd. — 2015 (324) ELI 461 (Mad.) 

Fitex Industries Ltd. — 2017 (354) ELI 406 (Tn. Chan.) 

Tara Chand Naresh Chand — 2017 (355) ELI 445 (Tni.Delhi) 

Golden Stee: Corporat;on Ltd. — 2017 (347) EL: 570 (Tn. Kolkata) 

N© 3  

(I) Appellant No. 3 stated that the imougned order is non speaking and non 

reasoned inasmuch as the lower adjudicating authority has not dealt with the 

pleas made by him in his written submission and judgments referred by him 

were completely ignored; that the impugned order is issued in violation of 

principle of natural justice as case laws referred to have not been discussed by 

the tower adjudicating authority; that Appellant No. 3 is not liable to penaity 

under Rule 26 of the Rules as he was broker only and he had not dealt with the 
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pea No: V2/67, 75, 76 & 113/BVR/2018-19 

goods and mDOS:on of 251) of the Rules does not arise 

nasrnucb as he beina a brok'" • hed by the purchaser of M S Bars; 

that he being broker had int ,.:':l ano fnaiized the deal and it cannot be 

said that he being a broker ::sved e which would render M. S. bars 

liable to confiscation under R....' 25(t,.::f ::ke  Res order to attract penal 

provisions of Rule 25(1) of t ::es; ft:: ac not co•nsrad or coHuded with 

the roiling miii to fadhtate of duty by them and he never asked 

the roiling miii to remove te :;c'i; den shne.'. 

(ii) That he had only brche:E:: the sa.s c the goods and had nothing to do 

with the sale of the excisad nods .; that he had only introduced the 

purchaser to the seller i.e. 'n roresented by Shri Husenbhai; that he 

was just a as ink betee: :ne, an seer of the good; that he was not 

required to get regIstered tTe Cet. 'xce authorities and he has not 

violated any rules or regulation; :nat an it is admitted that he had indulged 

in. clandestine removal of goon ar.d whEn:er wntcen in documents are details 

of such iWcit transactions, tan so oro has to nyc the evidences from sellers 

regardinc such sale, transDo: that this case is not covered under 

sub-rule (1) of Rule 25 as ha nc .cioat iilth excisable goods in any manner 

whatsoever and he had orly iotroduced t ;ourchaser; tnt for a Denalty on any 

person under Rule 26(1), it s crime cordioon that either he acquired possession 

of any excisable goods with nowleb.e or beef that the goods are liable to 

confiscation under the Act or ues cr has Deen in any way concerned in 

transporting, removg, decsioro. keett, conceaThg, selling or purchasing or 

has in any other manner dealt wth any excisable goods with such knowledge or 

belief; that Appellant Nc. 3 had never tranmioted unaccounted cash with any re-

roiling mill; that no evidence been ecicuced during the investigation to prove 

that the excisable goods aecad ciecred b',: Appellant No. 3 were received by the 0 
purchaser without proper io'.;iocss; that investigation has been extended to 

purchasers end; that they :aHa' on the decision of the Hon'ble CESTAT in the 

case of Chandan Tobacco Cc ;-eported as 2111 (270) ELF 87 (Tn) to emphasize 

their contention that charoes cf clardes:ine removal are quasi criminal and 

requires production of nc.sioao and tanibe evidences to be proved beyond 

reasonable doubt. 

(iii) The allegation of eioing and ebat:iog Apeilant No. 1 is not correct, 

inasmuch as there is nothing aliead regarding interaction, place and 

communication of Appeliart No. 3 with Apoeliant No, 1; that at the time removal 
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&opeal No: Y2167, 75, 76 113/BVR/2018-19 

of goods, Appellant No. 3 had no knowledge that the Roing MHI/Appeflant No. 1 

was Induiging in dandesUne clearances of the exdsabe goods; that acqu1ng 

possession of exdsable goods with knowledge or belief that the goods are Habie 

to confiscation under Central Excise Act or Rules is sine qua non; that penalty 

can be imposed only in the case of sufficient evidences; that there is no evidence 

on record to say that Appellant No. 3 had in any way, conspired or colluded with 

Appellant No. I and therefore, imposition of penalty under Rule 26 of the Rules 

is not proper and legal; that they relied upon the cases of M/s. Godrej Boyce & 

Mfg. Co. reported as 2002 (148) ELT 161 (T); A. M. Kulkarni reported as 2003 

(56) RLT 573(CESTAT-Mum) and Ram Nath Sngh reported as 2002 (151) ELT 

41 (Tn-Dei) to conteno tnat me ingrealents contained n Rule 26 or the Rules 

for imposition of penalty are not satisfied in his case. 

Apeat 4  

(i) The impugned order passed by the lower adjudicating authority is bad in 

law, unjust, illegal and is not maintainable in the eyes of law as the same is 

based on surmises on the basis of the say arc submission of the concern ed 

officer of Central Excise (AE), HQ, Bhavnagar wThout taking into consideration 

the relevant facts and circumstances of the case made out on the basis of the 

assumption presumption grounds. 

(ii) The main charge was framed against Appellant No. 1 for clandestine 

removal of their final products without payment of total Central Excise duty of 

Rs. 10,91,037/- as determined in Annexures attached to the show cause notice; 

that the said Annexures have not been got authenticatec by the department and 

hence, the entries taken from the seized records are not genuine entries for the 

purpose of considering the legal evidences. 

(ill) The adjudicating authority has erred in giving finding that the Appellant 

No. I had not issued Central Excise invoices in respect of the goods sold to the 

Appellant No. 4 which was found from verification of such entries/notes 

mentioned in the said seized diaries while comparing the sales particulars! 

registers etc. of the Appellant No. 1; that to prove illicit removal of the said 

goods manufactured by the Appellant No. 1, such corroborative evidences viz. 

illicit receipt of raw materials and illicit manufacturing of the final products from 

the raw materials were required to be taken on record to sustain such charge of 

illicit removal but intone present case, no such corroborative evidences had been 

placed on record and hence, the impugned order is not proper and legal. 

(iv) in the present case, the "Daily Stock Account" maintained by the 
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AD:ea. 

Appellant No, I had not ceer - or. "accrb and without taking such concrete 

evidence on record it s rot ::::z:t :n.. nat the AppeUant No. 1 had not 

maintained the said "Day L::: \cco: r 'esoect of the disputed goods 

removed without payment c : u: that :: ;cr evidences had been taken on 

record regarding receipt of dna ma:.:ra* without under cover of Central 

Excise invoice etc and thus, : o:'cved tha: ha was not involved in the manner 

as specifled under sub Rue ua 2. :ha Central xc1se Rules, 2002. 

('v) The Appellant No. I rceu uarsor to follow the Central Excise 

Law; that Appellant No. 4 cL m1:ed work say purchase and sale 

of the said goods in the open :a net ann no any person of the Appellant No. I 

or the owner of the vehice :od:ed tha: •:e Appeant No. 4 was in knowledge 

of so cale removos. :;jC , c: UC:L Nc, 4 was not able for a 

penalty as imposed. 

(vi) The cash transaction on paca the subject case was not directly 

proved with the so called nc ;n:nents tn.' in the sad seized diaries; that in 

these seized diares, name.t —v " been disc.osed but no such 

investigation had beer exter.;a: nc the and of the buyer/purchaser; that unless 

statement of such buyer/o a•o s rd:, the charge of illicit removal and 

cash transaction are not crc -a-cd tat b-no ntres found in the seized diaries 

were only the "Noting" of sub: :aa1 mane through teephone and this "Noting" 

found from the said sezed bahes was on:: Le position of purchase and only in 

respect of the said goods,. the:efc-e, on-ca cacuiars found in the said seized 

diaries are not the direct :atria a-.: cerces to prove the charge of iUicit 

removal and to frame a ::c ;era a:utm. under .ule 26. 

(vii) Confessional staterrea: no: the ::cncrete evidence to establish a charge 

unaer the Central Exdse La :vdcut ,: ccrr000rative evidences; tnat the so 

called duty calculation was co-to-mined any on the basis of such amount shown 

in the sala seized diaries. d. tan a matedal evdences that the amount 

shown in the said diaries was eauine dersa- ction value or not11; that the deal of 

sa!e and ourchase of the sco coons is cer materialized only on the basis of the 

market prevailing at the mate.ha- bme and In erefore, The duty calculation made 

on the amounts shown in the oac seized dnies was not proper and legal. 

(viii) The Appellant No. 4. n his statement dated 29.07.2015 has stated that 

the freight charges are beiro: by the nuvers/purchasers but, no such inquiry 

had been extended to the and of the said buyers/purchasers, therefore, the 

charges of illicit remova are no: proved uftimately. he is also not liable for a 
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penal action, as penalized in the impucned order; that unless the charge of iicit 

removal is not proved by corroborative evidences, it is not correct to say that he 

had abetted in the so called dandestine removal; that the confessional statement 

made by hm s not alone the document to estaosh sucn cnarge, but t snou 

be with material corroborative evidences. 

(ix) The relied upon documents had been provided 'n the Form of CD" and 

not supplied hard copies of the relied uoon documents as required to meet with 

the principle of natural justice read with the provisions of Section 33 of the 

Central Excise Act, 1944, but not supp led the same and he had defended the 

case only on the basis of the facts and circumstances narrated in the show cause 

notice; that the private records/note books were not available for defending the 

case and relied upon the case of /s. Shivam Steel Corporation reported as 2016 

(339) ELT 310; that therefore, it is clearly established chat when the relied upon 

documents supplied in the Form of CD are not found in accordance with the 

conditions laid down under Section 36B of the Centrai Excise Act, 1944 read with 

Section 658 of the Indian Evidence Act, such documents cannot be accepted as 

"evidence" to frame a charge against such person or parb; that in the present 

case, no such evidence has been placed on record that the relied uon 

documents had been supplied in CD Form in accordance with the said Section 

368 of the Central Excise Act, 1944; that the critical relied upon the said 

Annexure-R had also not been provided though it was requested for; that such 

Annexures to the Panchnamas pertaining to the seizure of the private note books 

etc. have also not been provided in the so called CD; that no such clause had 

been made in the relied upon documents that he said seized documents are 

available for inspection, if required by any of the Appellant to whom the show 

cause notice 5 issuec; that the case laws cltea trus regaro Dy tne aduthcatng 

authority are not applicable in the present case and therefore, the findings of the 

adjudicating authority regarding issue of relied upon documents in CD are not 

justifiable. 

(xi) It is admitted fact that the charge of clandestine removal of the excisable 

goods had been framed against Appellant No. I on the basis of the entries found 

in the seized private note books. But, unless and until it is not proved that 

Appellant No. had manufactured the said clandestine removal of the excisable 

goods from the unaccounted raw materials, the charge of clandestine removal is 

not at all justifiable. In addition to this, the adjudicatng authority has failed to 

take on record the means of transportation. He had stated that the vehicles for 
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transportation were being . OJ' t: ..: .nase. But, n the present case, 

no sucn nuiry bad been exr:: : r::. to th :.rers  of the Truck owners whose 

such facts had been narrate: he cacr nd no such inquiry had also been 

extended up to the end c the .e. If such oods ciandestiney manufactured, 

such facts of the un-accounteoe :: uctnn stou!d have required to be placed 

on record, But, in. the present c not sucn records! e\ldence had been placed 

on record. in short, no such :cst. ie cc :ne5 had been piaced on record to 

prove he charge  cardest e: —  ':.: T- rase had been md on diaries 

mantainec oy tnrd pames vz -oKers, ue A:peant. As statea in foregoing 

pare, he had submitted that hns. :zed oh has were pertained to orders booked 

telephonicay. In absence :. :.:.:rcbcr:i;a evdences, demand cannot be 

sustained. 

(x) Tb.e aeaation made r. h: crow cc.sa 2ooce confirmed only on the DCSIS 

of curtained flgures/entnes the ::nse capers (weighment slips)! seized 

third partyTs private note oc.• v•;hncut :tcn details of goods manufactured. 

The subject demand was ia: on E nary arounds. The adjudicatina 

authorit' has simiy confrn:e: the denen: cnhi on the basis of the say and 

submissions recorded in the stacaments cf the various cersons. But, the facts 

stated in: the statements are vec wren such, independent direct 

corroborative material eviden.:ec are :cciuced on record. But, in the present 

case no such direct corroboreth'e a'hdences, ed been aced on record. 

(xiii) No entry had been :aruced. to the Appeilant No. 4 so far as the 

ommissions, if Cn., made h.e.ppaIe:t No. I; that during the course of 

recording of the statement the pae n: No. 4 on 29.07.2015, only such 

entries pertaining to M/s. ?.. - e ieoWr 'hi etc. had been perused before the 

Appellant No. 4; therefore, not he astsuUshed the charge under Rule 26(1) 

of the Rules; the lower aducatnç. authority wou:d have supplied such 

concerned page of the reference t.co, as requested by the Appellant No. 

4; that the show cause roc:e has been decided ony on the third parties' 

evidence only without cu -:o::-ative eu:oerces nertaining to the records 

maintained by the Appeilan: ho. 

(xiv) The lower adjudicat:;g authority not es:abiished the money flow back; 

that the lower adjudicating authorit; fared :o establish that the Appellant No. 4 

was under reasonable baef triat the c.00ds under dispute were liable to 

confiscation. 

(xv) From the above grcunds f  P.çeti. it is dearly established that the 
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present case had been made out oniy on assumption presumption grounds and 

without any corroborative evidences. There are no any direct material evidences 

that he was involved in the manner as specified under Rule 26(1) of the Central 

Excise Rules, 2002. it is clearly established that the adjudicating authority has 

failed to follow the judicial discipline as aid down in the following case laws 

which were relied upon by him: 

- Cm Aluminum Pvt. Ltd. - 2014 (311) ELT 354 (Tn Ahd) 

- The Honbie CESTAT, Ahmadabad has passed an Order No. A/ 11033-

11034/2015 dated 17.07.2015 in the case of an Appeal filed by Bajrang Castings Pvt. 

Lcd, Shni Anft R. Bhasin. 

Ramadevi Steels Pvt. Ltd. - 2017 (345) ELT 128 (Tn. Delhi) 

IMI Abrasives PvL Ltd. - 2017 (345) ELT 285 (Th. DeIh) 

Rajputana Steel Castings P. Ltd. - 2017 (346) ELT 491 (Tn. Ahmedabad) 

Super Cassettes Industries Ltd. - 2017 (347) ELT 145 (Tn. .AH.) 

4. Personal hearing was granted to the Appeliant No. 1 and Appellant No. 2 

on 18.03.2019, 28.03.2019, 17/18.04.2019, 0205.2019, 20/21.05.2019 but no 

one appeared on the given dates. Appellant No. 4 vide letter dated 12.04.2019 

waived his personal hearing. 

4.1 Personal Hearing in the matter was attended by Shri M. N. Vadodaniya, 

Chartered Accountant on behalf of ApneHant No. 3 and reiterated grounds of 

appe!s ano mace written submission contenang that he nad ether purcnased 

nor dealt with the alleged goods; tI- at Appellant INc. 3 had just acted as middle 

man between buyer and seller and thus brokered the sale; that removal of goods 

involved physical movement involving vehicles and other entities which should 

have been investigated; that Appellant No. 3 had not acquired possession of the 

disputed goods; that case laws and judgments quoted by the lower adjudicating 

authority are not aprlicabIe to their case; that he is not involved in any way 

which would make him liable to penalty under Rule 26(1) of the Rules. 

4.2 Despite personal hearing notices sent to the Commissionerate, neither 

response was received nor any one appeared for personal hearing from the 

Commissionerate and hence I proceed to decide the appeals on merits. 

Fndns:  

I find that Appellant No. 1 to Appellant No. 3 ffled appeals beyond period 

of 60 days but within, further period of 30 days gving acceptable reasons. Since 
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these 3 aDpeas have been :hr ..tar  period o 30 days prescribed 

uncer Secticn 35 of the Act, I a fli:,-. n's.m'rr 

55 I have carefty of the case, the impugned order 

and wntten as we as ore! s::: :Jns Tana by ±.e Appeiiants. The issues to be 

decided in these appea!s are a:1' a iTact end circumstances of the case: 

whether COflfifl1OOfl C 'E?flC C ZXCSC duty of Rs. 10,91,037/ 

under Section hA of ,:t do:: cn Interest under Secticn 1IAA of 

the Act against Appele::. I n cc: o not; 

ii) whether !mDosioa o SecticahiAC(1': of the Act on 

Appeiant No. I is corra:. : .: r :o; 

iii) whether ena!tv impo:: Aaat No. 2tc Appeftent No. 4 under 

Ruie 26 of the Rues is an--act or 

7. 1 find that the offIcae : Cer.t xc:se, 3havnagar conducted co- 

ordinated search ceratioas .:arioa:es inciudhg at the premses of 

AppeHant No. 3 and ncriminenc :oc ncnts like diaries, notebooks, fHes, cose 

papers etc. were recoverec. The statcre::ts of Apoeant Nc. 2 (partner of 

Appeiiant No. 1) and Acpea:t 'b. 3 hri -iimansh Nanda broker) were 

recorded by confronting them. itn re::ce:ed and seized records and the 

entries recorded in the notebco:h.ries :asnm ed under Panchnama proceedings, 

which reveaied ciandest ne :aa:. ecba and clandestine cearances of NI. S. 

Kund/TM 3diS LO Duy uOfl5 viot .± voces nd 

without payment of C!- duty as fcm Tara :2 to ara 31.4 of the imugred 

order. At Pare 13 to Pare 15 ::e im::ce order, ApeHant No. 3 in detaed 

manner expiained the codes usad and he transactions recorded in the said 

private notebooks/diaries. 

8. In the grounds of apI, Is soaced :bTat the lower adjudicating authority 

while passing the imDugnec d;' has çncred the suomissions made by them, 

whereas I find that the :.cati. 0  e:thoritv has mentioned the defense 

submissions in deta in the !rro oned order. and has also discussed submissions 

giving his findings. Thus, thIs a:'gumeri pt forTh by the appellants is devoid of 

merits. 

8.1 1 find that demand :f P.s. 1a,37/- has been computed as per 

Annexure — E to the Shc Csnc-e Nohce anc before recording statement of 

__ Page12of21 



Aopeant No. 2 Ci 

Appea' No: V2/67, 75, 76 I31BVR12018-19 

:3 

documentary evidences recovered from the premises of 

AppeUant No. 3 were placed before him ad shown to him. Appehant No. 2 

(Partner of AppeUant No. 1) in his statement daced 05.08.2015 recorded under 

Section 14 of the Act had gone through lanchnama drawn at the above said 

premises and the statements tendered transporters, broker, etc. Appellant No. 2 

was also given opportunii to go through incriminating documents, statements 

and duty calculation worksheet before giving testimony about the truth and 

correctness thereof; that he was shown duty calculation Annexure-E prepared on 

the basis of investigation showing transactions carried out through AppeUant No. 

3, broker of Appeant No. 1. 1 find that the documentary evidences and 

statements Of the broker, transporters and Appellant No, 2 have been discussed 

and deliberated upon in a very elaborate manner in the impugned order and 

many transactions recorded n the seized pnvate recoros were found tayng with 

the statutory records/transactions of Appehant NO.1  which proves authenticity of 

transactions and details contained in incriminating relied upon documents and 

relevance of those for duty liabWity on Appeant No. 1. 

8.2 Before proceedings, I would like to reproduce some relevant and 

important paragraphs of the impugned order, which are important to dedde 

these Appeals as under:- 

Para 13 of the impugned order — The Appellant No. 3 (broker) explaining 

code used in diary and confirming removal of the finished goods without 

payment of duty and without issuance of invoices: - 

3. 1 find that the above details writer, therein were decivhered by h/rn 

through his various statements recorded wherein he deposed that he is Broker of 

Iron & Steel Bars, Angle, flats etc. He was doing this business since fast 12 years 

and was not doing the trading business. He purchased the aoods on behalf of his 

customers from the rnanufactrers situated and agreed with the contents 

narrated in the Panchnarna dated 12.09.2012. He further deposed that steel bars 

or other goods ilke FIats' / Patti' / /ata purchased and loaded in a vehide 

from a rolling mill, were directly dispatched to his customers in the same vehide 

i.e. the goods loaded from a roll/rig mill in a vehide was not uploaded at any 

intermediate place. He confirmed that the details of the goods purchased from a 

re-rolling mill viz. its rate and total amount were written in the documents ('note-

books) mentioned at Sr No. 12 & 14 of the Annexure to the Panchnarna dated 

12.09.2012 and its relevant entty was made in the documents mentioned at Sr.  

No. 13 which is customer-wise leager, in the same date on debit side and that an 

entry on its credit side was made in the date on which payment was made to the 

re-rolling mill. He further deposed that as stated in his statement dated 

26.9.2012, he had mentioned the names of re-rolling mills in short and in most 

cases, first name was written in the dOcuments seized under Panchnama deted 

12.09.2012. On being asked, he explalr7ec/cecl;ohered the code/short named of 
the re-rolling mills and the name of the concerned ,oe.rsons with whom he used 

to deal fOr purchase of goods." 

(Emphasis supplied) 
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(ii) Para 14 of the Imp .:;-de rx:aining detas noted down in the 

private records seized from t. 

"14. As oer the stateI775/y /-..oi (22. 3r.  2313 of the Noticee No. 2 wherever 

short/code name ssa/Ass..Y .''as  .r- i10 ib the documents seized under 
panchnama dated 12.0.2t12. r-:fers Asian Industries, Sihor. Furtheç. 
on scrutiny of the documentr sfd urrel tth Panchnama dated 12.09.2012 & 

as exp/aiea by the No' 'cae 3 er s srate"ien dated 0204 2013 by 

giving an examole how the t-i. 'eict/ons o Of rchase of goods from a re-rolling 
mill, sale to his customers, en:o tint aye23r rerol,fin  mi/i and payments made 
to rolling mill etc. were mae. nbserve fret  the documents no. 12 and 14 are 

the vita! documents mainteired by the .1 otee fib. 2 for recording the details of 

goods ourchased by him sh se Date, Dasciotion of goods, Name of Seller & 

buyer, vehicle no., total amoL st ard te same practice was followed by the 

Noticee lb. 2 for vurchass of ocods from a! the other rolling rd/is including the 

Not/cee No. 1. For exampi, ;csfTned frse of page no. 46 of document no. 14 

reproduced at page number 5 A the Show Osuse Notice for the date 22.08.2012 

pertaining to the Noticee ;C, .. siiov that the [Voticee No. 2 has vurchased 

goods total amount/nc to Fs 2,23.890/-. from the /Vot/cee No. 1 on 22.08.2012." 

(Emphasis suppiled) 

(iii) Para No, 31 and 31.1 t Ao::dsr:t No. 2 and AppeUant No. 3, broker 

of the AppeHant No. I acce:fr c c.En.estfra emova by AppeUant No. 1: 

"31. I find that the e.:tl-w'rdon brsnth also gathered the intelligence that 

the Noticee No, I (14/s. Asian Industries) were dandestinely dearing Excisable 

goods without cover of any entra/ E,'c/se invoice and without payment of 

Central Excise duty 710 streniçthei the case and for further ihvestigation, the 

statement of Shri Mo/id. !1'ssein Lakhan/ fr(oricee No.65,), partner of the Noticee 

No. 1 was recorded on 0565.2015 1 find from sales report ('excisable) of the 

Noticee no. 1 far the ocr/ed 01.04.2011 to 31.03,2013, that no invoice or sales 

bill have been issued by the .noibee er. 1 for the goods mentioned in most of 

the entries of the saId annexore and  the goods have been removed without 

payment of duty and wIthout issu of In voice." 

"31.1 A statement of the Not T ic. 5 was recorded on 05.08.2015 

wherein, he was shovvn volnus statements/documents/Annexures prepared on 
the basis of documents seized from the ni rrises of various brokers. On perusing 

the same, he has accepted that the entice of the Annexures in respect of which 

no In voices or Sales 8il' has te issued as per their sales records, the goods 

mentioned in the sal entries have beef? removed by them without nayment of 

duty and without issuance of Ocotral Excise invoice.  The Noticee No. 5 in his said 

statement dated 05.08.2015 has also atceeted that they have received Dayment 

for the goods sola/removed b /Is firm without issuance of invoice and without 

oayment of duty, in cash. 

1312 Further statement of the It•bhbse No. 5 was recorded on 27.11.2015 

wherein, he was shown /nnexore-E prepared on the basis of documents seized 

from the premises of vadus brokers and has tailed the same with the original 

documents seized under proper Panchnama. Further, In token of its c0rrect77e55,  

he put his dated 51gnature on the same i.e. Annexure-E The Noticee No. 5 has 

also agreed with his deposition oated 05.08.2015 and also with the statement 

dated 05.08.2015 of 5/id AmYj Cl NonnL prop. of /4/s. A. I industries, 

Sihor." 

1313
1 observe that flcticas /Ic. 5 ned also cross checked all the entries in 

sheet with the oninal dccurnerts one by one and found in tallied with Annexure 
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E with his sales register for the F Y 2011-2012 & 2012-2013. 

(Emphasis supplied) 

(iv) Para No. 33 of the impugned order:- Computation of duty calculation 

sheet and ts acceptance :- 

"33. 1 find that the dub,' calculation has been done under Annexure-if for 

the dandestine removal made BV the Not/cee No. I on the basis of documents 

No. 12 & 14 of the Annexure to the Panchnarna dated 12.09.2012 of the office 

premise, Doc. No. 5(i) and 5(1;) of the Annexure to the Panchnama dated 

06.10.2012 of the Noticee No. 3 and document No. 7 of the Annexure to 

Panchnama dated 21.03.2013. The Noticee No. 2 under his statement dated 

14.10.2015 has confirmed that all the entr/65 of Annexure-E after removing the 

entries in respect of which sale bills had been issued by the Noticee No. 1 are 

related tà dandestine removal of good from the factor/ premises of the Noticee 

No. 1. Finally, an "Annexure-E - D.UT'Y CAL c1JLAJ TION"shows the total value and 

Central Exdse dub,' involved there/n done by the Noticee No. 1 illicitly without 

issue of in voice and without payment of central Excise duh,'.' 

(Emphasis suppied) 

8.3 1 find that on being confronteo with the ncriminaUng documents seized 

during the searches, Appellant No. 3, as well as Appeant No. 2 (partner of 

Appehant No. I) in their respective statements recorded by the Central Excise 

Officers during investigation have categorically admitted that Appellant No. I had 

cleared goods without CE invoices and wfthout Dayment of Central Excise duty as 

per the entries in duty  calculation worksheet. Statements of various transporters 

also corroborate the clearances of goods in clandestine manner by the Appellant 

No. 1. 

8.4 1 fu - her find that these are substantial evidences duly corroborated 

which have not been retracted at any stage and therefore, as per the settled 

iegai position sanctity of the same cannot be unaermined by bald arguments 

only; that authenticity of records seized from te premises of Appellant No. I 

and broker have been duly corroborated and correlated and tallied with records 

seized from AppeUant No. I before quantifying Central Excise duty liable to be 

paid by Appellant No, 1. Appellant No. 2 in his statement dated 05.08.2015 and 

dated 27.11.2015, as referred to at Rare 31, ara 31.1 to Pare 31.3 of the 

impugned order has clearly accepted Annexures computing duty calculations. 

While comparing duty calculation, many entries found to be tallying with the 

statutory records of Appellant No. 1 and such entries were excluded from 

demand. 

8.5 Appellant No. 1 has contended that demand of duty cannot be confirmed 

on the basis of diaries and records recovered from the third party like broker, 

Shri H anshu N. Jagani (Appellant No. 3) and hence, demand made on the 
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basis of third party doc.e :ot suaie. in c.!s regard, i find that the 

diaries maintained by the br: aco -c1e as we as iUicit transactions of 

Appeant No. I; that ma ,:icn - :crded in private records tallied with 

invoices were actuay ss:-:; orc No. . Thus, truthfulness of 

diaries/notebooks and other 

searcn iS cedrly estabsnec 

admitted to have d.eaft w!t 

(' \"--c r''c '1 '._' c.,  

recovered from the broker during 

beca:t..s croer eric. Appe!ant No. 2 have 

cod; 1:'a-oric. g to AoeUant No, I without 

coods wfthcut CE voices. I also find 

that demand has been com;e:1 the; hcss c-f duty computation Annexure/s 

prepared on the basis of ;.1va- -s :e:ords e::-. -cd from the broker and Appellant 

No. I; that all inks invoved cas broKer, transporters, AppeHant No. 

I, Appellant No. 2, etc. have occrs.:e: avcences gathered during searches 

and therefore, demand canrc cc said to be based upon third party evidences 

only. The case in fact, :ad cc: cci third party documents but duly 

corroborated by host of otrin :erices tb-at rnuiticity of Darty negates 

the concept of the third :he ac: case. the evidences of clandestine 

removal nave been gathered :ba invedang officers successfuliy from many 

places and therefore, it canric:: ce cae. trbt arty evidences but corroborative 

and supporting evidences aqa:e:.: 

8.6 Further, Apoeant -in. 2 Rabi:e: of Aoeant No. 1) has in his 

statements dated O5.O8.2f and date-i 27.ii.2315 recorded during 

investigation, on being co; witri . ;: documentary and oral evidences 

along with duty' calculation 'a, eo.mtcd that they ceared excisable goods 

without payment of duty and cc C invoices raised for such transactions. These 

statements dated O5.C8.2Ctb 27.  2:;5 of Aoe!iant No. 2 have never 

been retracted as founc b ower E- :eecat;ng authority at Para 32 of the 

impugned order, hence, th& c:crnent ba'-a sufficient ev!dentiary value, which 

cannot be belittled ony by ac:srits. 

8.7 Therefore, in view of facts circumsancas of the case and the 

combined effect of all corcr ar-b. corroborative evidences available on records 

reflect that CE duty evasion net irceoc t(en ?;CCC and Appellant No. I has 

nduged in it. I, therefore, 'r- :bat these are recuired to be considered as 

vital and hard evidences riO era suffcent to prove the case against the 

appellants. I also rely upon Je cecision ::he ion'ble CESTAT in the case of 

Om Prakash AganA'ai repon-:a 2C1? -) EIT 125 (Th-Dei) wherein it has 
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been held as under :- 

"5. I note that in both the proceedings a! iost identical set of facts were 
involved, The allegation was that based on evidences collected from the 
suppliers' side1  unaccounted receipt and further manufacture of dutiable 
items by the appellant was sought to be susrained. Ad'riittedly, the case is 
not only based on the material evidence collected from the sup.oliers end 
and also as corroborated by the resnonsible persons of the suppiier end.  
The rece1ot and use of the such unaccounted raw materials for further 
manufacture has apparently been admitted by the appellants and due 
duty short paid has also been discharged duing the course of 
investtgation itself The aøpeiiänts great emphasis on non-availability of 
the further corroboration by way of details of transport, money rece,ot, 
etc. ki the present case, the evidences collected from the supplier's site is 
categorical and cannot be disQuted. The private records of the suDpl/ers 
have been corroborated and admitted for the correctness of their contents 
by the persons who were in -charoe of the su pllers units. When such 
evidence was brought before the partner of the appei/ants unit1  he 
categorically admitted unaccounted clearance of dutiable items. However,  
he did not name the buyers to whom such oroducts were sold. In such 
situation, it is stranae that the appellant has taken a olea that the 
department has not established the details of buyers and transport of the 
finished goods to such buyers. It is seen that the records maintained by 
the suopliers, which were affirmed by the persons in-charge cannot be 
brushed aside. It is not the case of the appellant that the suppliers 
maintained such records on/v to falsely imolicate the appellant. In fact, 
the supply of unaccounted raw materials has been corroborated by the 
partner of the appellants firm. in such situat/on, it is not tenable for the 
aopel/ant to, now in the appeal stage, raise the point by requirement of 
cross-examination, etc. Adm/ttea, none of the riyate records or the 
statements given have been retracted or later contested for their 
authenticity. in the appeal before the Tribunal, the anoellant is nicking a 
belated assertion that the statement by the oartner of the appellant-firm 
is not voluntary. Various case laws relied upon by the appellants are not 
of any support in the present case. in the cases involving unaccounted 
manufacture, the evidence of each case are to be appredated for 
conclusion. As noted already, the third oartVs records at the supplieri's 
side as affirmed by the person in-charge and further corroborated by the 
appellant cannot be discounted only on the ground of further evidences 
like transportation and receiot of money has not been oroved. in a 
clandestine manufacture and clearance, each stage of operation cannot be 
established with precision. On careful consideration of the grounds of 
appeal and the findings in the impugned ordei, I find no reason to 
interfere with the findings recorded by the lower authority. According4', 
the appeals are dismissed" 

(Emphasis supplied) 

8.8 it is sethed law that in cases of candestine removal, the Department is 

not required to prove the case with mathematical precison. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shah 

Guman Mel reported as 1983 (13) ELI 1631 (SC) & Aafioat Textiles (I) P. Ltd. 

reported as 2009 (235) 587 (SC). 

Page 17 of 21 



ADpea Nc: v2/67, 75, 76 113IBVRIZO18-19 

88J The statements. f r. 

of aw and have to be cons:ci 

of 0) Naresh .1 Sukhawen 
I, - ,_ __;__,_j - rUmdr CDOk a5 

AppeHant No. 2 aamc 

•:tec 

:es of 

ega anc vad evdences n the eyes 

:,:.:tive ev!dences as hed n the cases 

t5 (83) ELT 258 (SC) (ii) Rakesh 

H:C-eh. I nd that statements of 

!thOut ayment of Centre Excise 

duty and wthout issuinc were :.coatory and speciflc and have not 

been retracted and therefore e -e admbe as heid in the case of Hi Tech 

Abrasives Ltd. reported as 2t1' :6)  E. -, 

p14. On careful cons!deret/o.7 of the faciL and oircu,'rstances as out//ned 
above, I find that the state;ent of 7kector is the basis for the demand. 
The statement is inculpatolT!  a d is soecic. The Vrector clear/p admitted 

that the documents/private rcords recovered by the officers contained 

details of procurement c rrw materleis as we!! as clearance of finished 
goods wit7 and w1t170ur 7snt of teitv. This fact is further strengthened 
by the observation that .o:eny nthe private documents are 
covered by the invoices issued b,v the assesses on which duty stands paid. 

The Director has dearly aemitied he truth of the charts as well as 

clandestine clearance of cce coverec j' the entries in the private 

notebooks which are !I0t  c ;'sred by the invoices. Such statement is 

admissible as evidence as :5 :55/? ?e'd  0/ the A,oex Court in the case of 

Systems & Components  ?vt ted. isugre The activities of clandestine 

nature is required to be ood by st;fficisnt positive eMence. Howe vet:, 

the facts presented in eah; /nhvidue' ise are required to be scrutinied 

and examined indeperidenty The deoantment in this case has relied upon 

the confessional statement c the Director which is also supported by the 

mentioned entries in the ,orivete recode. There is no averment that the 

statement has been taken urder d'sos. The assesses also does not 

appear to have asked fo oss-c r!rat on during the process of 

adjudication. 

15. In view of the forego I find hat he Commissioner (Appeals) has 

erred in taking the view test here is nor enough 5½dence of dandestine 

removal of goods. Even th:rh the statement of Shri Sanjay Kefriwal, who 

is said to be the author of the orA'ete records recovered has not been 

recorded, it stands ahiitted b' 517r1 Twal,  Director about the truth of 

the contents of the private notebooks. Consequently, I fZ'cd no reason to 

disallow this piece ofevfcToa, 

.16. The evidence of c/er rdeste7e clearance has been brought on record 

only as a result of investigation w?cisriaken by the department. The 

evidences unearthed by the department are not statutory documents and 

would have gone undetected but for the investigation. Therefore, this is a 

dear case of suppression of fcts from the cepartment and certainly the 

extended period of limitation is Lovacable in this case and hence the 

demand cannot be held to 5e :hie-bar-ed." 

(Emphasis supplied) 

8.9 1 reiy on the order the in. Se of M/s. Han1ane Stee & Ailoys Ltd. repofted 

as 2017 (355) ELT 451 (Th-I)eI, which beid that notebooks (diaries) seized 
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from the possession of appellant's employee at the time of search showing 

entries for accounted as well as unaccounted coods which have been explained 

in detail and disciosed by GM of the factory tally with invoices/gate passed is 

trustworthy; that statement of employee running into several pages and 

containing detaed knowledge to be considered reliable. I also rely on the 

decision in the case of Ramchandra Rexins Pvt. td. resorted as 2014 (302) ELT 

A61 (S.C.) wherein similar view has been taker by -lon'ble Apex Court. 

8.10 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'bie CESIAT in the cases of Aex Industries reported 

as 2008 (230) ELT 0073 (Tri-Mumbai) and Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. -Chenna:). Hon'bie CESI.AT in the case of Karori Engg. 

Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in light of the positive evidences available in this case as discussed 

above and in the impugned order. Hon'bie CESTAT in the case of N R Sponge? 

Ltd reported as 2015 (328) 453 (Tri-D&) has also held that when 

preponderance of probability was against the Appelant, pleading of no 

statements recorded from buyers, no excess eiectr]cfty consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

8.11 in view of above, I find that the contentions raised by the appellants are 

of no help to them and the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs. 13,91,037/- by the lower 

adjudicating authority is correct, legal and proper. 

8.12 Since demand of duty is confirmed, the interest is also required to be paid 

at applicable rate under Section iAA. of the Act. i, therefore, uphold the 

Jrnpugned order ror recovery of nterest. 

9. I find that this is a case of clandestine cearances of the goods without 

Central Excise Invoices and without payment of CE duty and hence, the 

impugned order has correctly imposed penalty eouai to duty i.e. Rs. 10,91,037/-

on Appellant No. I under Section IiAC(1) of the Act with option to pay reduced 
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penafty © 25% of duty co ;:rn as o' .:;'c;isions of Section IlAC of the Act 

and as per judgements :a±c ty Supreme Court in the case of 

Rajasthan Spinning and Wea.r: iiS rnocrtec as 20G9 (238) E.LT. 3 (SC) 

and CBEC Circular-s No. 35/: ( 2OO9•-Ct.. dated 15--2009 dated and No. 

889/O9/2OO9-CX, dated 21-2t 

9.? AppeHant No. 2 (Partna.-  of .N3e ao: No. :) has contended that the lower 

adjudicating authority has faNa: to est Nso as co how he has abetted the so-

cafled evasion of Centrai Exc:sa cLty and tnus penalty on him has been wrongly 

imposed under Rule 26(1) c Ruies. Thd that the facts of this case very 

clearly establish that ha v?c. te ka'.- .;arson: of Appellant No.1 an.d was 

resoonsibie for dandestira remo o, of tie :oods manufactured by Apoellant No. 

1. He, as partner, was a±:.T day- :c-da' affairs of Appellant No. I and had 

concerned himself n various Nreguiar EctN-ities related to excisable goods 

including manufacture, stora.ca, ar ova;, N-a sportation. etc. of such goods, 

which he krew and had reasci cc bea'.a rhat they were liable to confiscation 

under the Act and the -u OS Ta; thereunjar find chat imposition of penalty 

upon him as partner under RN-a 2-5(1) of the RN-es in addition to imposition of 

penalty on his pahcnershic a ec;at'y correct and roper. Simultaneous 

imposition of penalty upon pa;te:ship firm and partner is also appropriate in 

light of the judgment of Hon ba Sombay Hgh Court in the case of Amritlakshrni 

Machine Works reported as 221.5 -533) EN-5 225 3om. 

9.2 Insofar as penalty unca Ra 25(N-, of the Rules on Appeant No. 3 ano 

Appellant No. 4 is concerned, they conten:ed that their role was iimfted as link 

person and they were not corcer eN wth tra goods and therefore, penalty is not 

mposabie upon them. I find Nm: they ; are the key parsons in evasion of CE 

duty ty AppeUant No. I anc N.asmuch as goods were transported without 

cover of CE invoices and withou ocyment of CE duty; that various incriminating 

documents establishing clandestine cleararces of the goods were found from the 

premises of Appeant No. 3 arc. Nopeliant No. 4 during search proceedings on 

12.09.2012 and 2L03.2013 res:ecdveiy; details of dandestine transactions 

were recorded in their di.arv/nocedooks and these contained details of the goods, 

truck no.. cash oayments. etc. acd their role have teen elaborately discussed in 

the rnDugreo orce fact - 'as c ca:ec basea on the ocumets 

recovered from their premises therefore, they cannot plead that their role 

was limited as a link oerson oni N veer bu.'ers arc. seUer. I find that their role 
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vas cruciai n t)ie cance5:r -e. T• :;\ al cf joccs arid charefoe, penafty on them 

under Ruie 26(1) of the Ruis :o:rect, 3(0 Der. 

10. in view oF above, I uphoid tne impugned ode and reiect a 4 appeais. 

. 

ii. The appeas ified Dy the AeIiants are disosed off in above terms. 

By RPAD 

To, 

(-k_icTh) 

3I1i (31L) 

I MIs.  Asian industries, Survey Nc. 44, 

Gnanan-nor Koac, \oageviaia, 

Tauka-Sihor7  District-Bhavragar. 

, ftf . , ih 

j 

2 Shri Mohd. Hussain Lakhani, Partner of 

NI/s. Asian industries, Survey Nc. 44, 

Ghandhii-Sihor Road, VWage-Vadia, 

TauKa-or, Js:rct-Bnavnagar. 

3f1P . ,, ! 

ii - 

. {- 

3 Shri Himanshu Nandai 

38, Vihar Compiex, 4 Fioc, Near 

Sakar -at, 'aaaiac ai 

Bhavnagar. 

9 1TJ , . 

- ---- 

4 Shriv'irsinah 8hadouriva7 9, Sitaram 

C'amoer, cc-, Th3 "aka, S a:o'- n- 
 Road, 3havnaoar. 

N st -I:l, ,, 'tiHk-i 

- 

(1) 1c f , 

1K cp 1, -jcH ci 

fiRT £.4 Hcck , 

(2) '3q.ç 

     

   

dp.- 3çq-f c'cp, cHfl' ft 31-Ic 

      

         

(3) 1cc1, .3c co 4-Ui ç1N 

3iq cq 7T 

4) (5) 5. No, \/2/67/B\iR/2O18-9. 

(6) F. No. V2/7•5/3"R/2018- ;9 (7) F. No. V2/ii3/B"R/2O1819 
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