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:: ORDER IN APPEAL::  

The rresent three appeals have been filed by the Appellants (herein after referred to as 

't'-H-'- 
- to Appellant No. 3) as detailed in the Table below against Order-in-Original 

c. 3V-XCS-30C-JC-60-2017-18 dated 15.03.2018 (hereinafter referred to as 'the 

impugned orber) passed by the Joint Commissioner, Central GST and Central Exdse, 

3havnagar (hereinafter referred to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Apeai No. Appellant 

No. 

Name of the Appellant 

I V2/132/BVR/2018-19 Appellant 

No.1 

M/s. Mahavir Inductomelt Pvt. Ltd., 

Plot No. V-5, Ship Recycling Yard, 

Sosiya, Taluka-Talaja, District- 

Bhavnagar, Pin — 364 081. 

2 V2/133/'SVR/2018-19 

I 

Appellant 

No.2 

Shri Rupinder Gupta, Director of M/s. 

Mahavir Inductomelt Pvt. Ltd., Plot 

No. V-5, Ship Recycling Yard, Sosiya, 

Taluka-Talaja, District- Bhavnagar, Pin 

—364081. 

3 V2/I2i/BVR/2018-19 Appellant 

No. 3 

Shri Vinodbhai Amarshibhai Patel, Plot 

No. 102, Escon Mega City, Opp. 

Victoria Park, Bhavnagar, Pin — 364 

002. 

2. Tne brief facts of these appeals are that Appellant No.1 was engaged in the process of 

obtaining goods and materials by breaking ships, boats and other floating structures, which 

amounted to manufacture in terms of Note-9 of Sectior-XV of the first Schedule to the Central 

Excise Tariff Act,1985 (hereinafter referred to as "CEFA") and had been availing Cenvat credit 

uncar the crovisions of Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR"). 

:oa1ant o. 2 Director oF Appellant No. 1) was aheged to have clandestinely cleared the 

exdsable goods and evaded payment of Central Excise duty; Appellant No. 3 was broker 

hrouoh wom c:andestinely goods were allegedly cleared by Appellant No. 1. 

2.1 The cffcers of the Directorate General of Central Excise Intelligence (hereinafter 

referrea to as 'iGCEI") gathered inteliaence that some ship breaking units of Alang/Soslyc 

were encaged :. arge scale evasion of Central Excise duty by way of clandestine removal of 

paces to 1-ha ong Mills, diversion of goods, undervaluation of goods etc. with support of 

some brokers, who were obtaining orders from different Rolling Mills and Furnace units and 

were getbng te material dispatched through Transporters without Centrai Excise invoices and 

without Payment of Central Excise duty. DGCEI conducted coordinated search at the premises 

of brokers, transporters of Bhavnagar and recovered several incriminating documents. A 

search operation was also conducted at the resioence cum office premises of Shri Bharat 

She:h as we as Apeiant No. 3 and incriminating documents were recovered. 

Page 3 cf 20 



Appeal No: V2/121, 132 & 133/BVR/2C18-19 

2.2 The above investigation ed to issuance of Show Cause Notice No. cGCEi/AZU/36-

318/2012-13 dated 03.01.2013 proposg demand of Central Exdse duty of Rs. 15,62,733/--

for clandestine manufacture and clearance of finIshed excisable goods and Central Excise dutj 

of Rs. 49,63,620/- on account of undervaluation of goods from AppeUant No. 1 under oroviso 

to Section 11A(4) of the Central Exdse Act, 1944 (hereinafter referred to as "the Ac:") 

with interest under Section 11M of the Act; imposition of penaty on AppeUant No. I 

Section 11AC(1)(a) of the Act read wfth Rule 25 of the Central Excise Rules, 2002 (herd nafter 

referred to as 'the Rules') and also under Rule 25(2)(!) of the Ru!es. The SCN also orocosed 

impose penalty under Rule 26(1) and Re 26(2) of the Rules upon Appellant No. 2 an.d 

Bharat Sheth, Broker; penalty under Rule 26(1) of the Rules upon Aooeliant No. 3. The Show 

Cause Notice was aojuacated by tre lower aduoicatIng authority, voe tie rnDugned orce-

and (1) Central Excise duty of Rs. 65,26,356/- vvEs confirmed under Section 11A(4) of the 

along with interest under Section 11A. of the Act an.d appropriate amount of Rs. 4,99,550/-

paid by the Appellant No. i and enai of Rs, 55,26,356/- was imoosed under Section 

11AC(1)(a) of the Act with reduced nena and pena' of Rs, 12,31,957/- under Rule 25(2)(l) 

of the Rules upon AppeHant No. 1, (U) penalty of s. 5,50,000,'- and Rs. 12,31,957/- under Q 

Rule 26(1) and Rule 26(2) of the Rules, respectIvely, was imposed upon 

Shri Rupinder Gupta, Director of .AopeUant No, I, (UI) penalty of Rs. 57,037/- and Rs. 

12,31,957/- under Rule 26(1) & 26(2 of the Rules. resoectve!v, was mposea on Shr 3hara 

Sheth, Broker, (iv) penaty of Rs. 75,844  under Rule 26(1) or the Ru/es was mocsed u;:: 

Appellant No. 3. 

3. Being aggrieved with the impugned order, Apoellant No. I to 2 have oreferred apPeals 

on various grounds as under: - 

Appelant No. 1:  

The impugned order has not at all dealt with the pleas made in written reply 

the appellant before him; that their submissions and judgments referred to and ;-eUed uocn 

has been ignored by the lower adjudicatUig authority which makes the imougned order non- 

speaking and non-reasoned; that the lower adjudicating authority had not recorded an; 

finding on the arguments raised before him and has cursorily and mechanicaUy deat 

pleas of the appellant. The appellant adopts and reiterate the various nleas made by them in 

their reply to SCN and written submission filed befo'-e the ower adjudicating authory 

same are specifically canvassed herein. 

(ii) They requested for cross-examination of all transporters and accountant of Shri Bharat 

Sheth, Broker, which was not entertained by the lower adjudicating authority without 

providing any specific reason for not albwing. Thus, the lower adjudicating authorij not 
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foiowec oncpes of natural justice by not allowing cross-examination of all transporters and 

accountant of Shri Bharat Sheth, Broker. They relied upon the following case laws: 

- Shalimar Agencies — 2000 (120) ELT 166 (Tribunal); 

- L Chandrasekar — 1990 (48) ELT 289 (TrL); 

- Taksna Spinners — 2001 (131) ELT 568 (Tn. DeL); 

- Sharma Chemicals — 2001 (130) ELT 271 (Tn. Kolkata). 

AJ - ed principle of law that the charges of clandestine removal are serious 

charges and cannot be established on the basis of some registers of unverified nature; that 

the cnances of cndestine removal which also result in criminal liabilities by way of 

:.-osecudcn o . rned persons are required to be proved by sufficient evidences and 

CEO CC OCCOCC on the basis of some documents which may, at the most, create a suspicion 

but not an evidence and relied upon decision of the Hon'ble Tribunal in case of Tejwal Dyestuff 

Industries reported as 2007 (216) ELT 310 (Tri.-Ahmd.), upheid by the Hon'ble Gujarat High 

Court -enorted as 2039 (234) ELT 242 (Gui.); that they never cleared the excisable goods in 

clandestine manner as alleged in the show cause notice to evade payment of excise duty; that 

the subject case has been eveioped on imaginary basis on assumptions and presumptions, 

Gv The nvescation in the present case did not go to the logical end. Apart from registers 

of transporters, wch do not carry much evidentiary value, there is no evidence on record to 

estabsn. candestine ciearances by the appeUant; there 15 no evidence except the statement of 

the transporters and broker; that no statements of vehIcle owners or their drivers or buyers of 

tne goods have oeen recorded and no corroborative evidence are available on record about 

of any cash amount. 

The documents and diaries seized from Shri Bharat Sheth, Broker are third party 

evidences; that SCN did not provide any list of relied upon documents of SCN, which has 

decchered large number of encoded entries and names appearing in the pocket 

diaries/notebooks seized from the brokers; that no evidence has been produced by the 

department of alleged illicit transaction. The appellants deny ail the charges levelled against 

them; that the appellant cleared these goods clandestinely have not been admitted by them 

nor 15 there any documentary evidence even remotely suggesting that the appellant was 

involved in clandestine removal of any such goods. There is no evidence for transport of so-

caeb Lcity _.__c '-s.. goods from the appellant's premises. The allegations of clandestine 

removal cannot be sustained only on the basis of statements but some corroboration is 

recJ-ec. o evence regarding goods cleared by the apoeliant was found to be received by 

.e Anc oroper nvoce. No inquiry canned ouL at buyers. No corroborative eviaence 

avaae about recept of cash by the appellant. The impugned order issued on the basis of 

diaries/note bock/chits etc. recovered from Shri Bharat Sheth and allegation advanced based 

on assumptions and presumptions; that the impugned order not disclosed any material 
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Appea No: V2 /12, 3Z 3 3 / 3VR/2O8-i9 

evidence and it is well establlshed fact that demand issued on assumptions and presumptions 

cannot sustainable; that the onus to orove dandestine removal of the goods is on the 

department who alleged that the ape[ant acid re goods illicitly; that they relled ucon 

dedsion of the Hon'b!e Supreme Court in case of Amba La! reported as 1983 (13) ELT 1321 

(SC). 

(vi) The investigation carried out wftn Snri Vinod Rate! and Shri Kisor Pate!, Brokers dd not 

produce evidences; that under the nan Evidence Act, burden of proof lies uon the 

department. Neither Shri Vinod Pate;, Broker has stated that he had brokered the cndest ne  

supply of goods from the appellant no-  Shri Kishor Pate has stated t.at they :ce: 

dutiable goods clandestinely from the appellant. The Director of the appellant has never st-atad 

that they have sold the goods dandestinely. The data retrieved from the pen drive as 

Vinod Pate!, had been due to practice of accountg by him. None of the transcnter nas 

confessed that the goods cleared by the appellant had been clandestinely transported by them 

and none of the angadias confessed that any amount has been paid to the appellant. 

(vii) The appellants have not indulged undervaluation of the excisaoie goods as they have 

not received aifferentiai payment n casn from tre!r buyers towards clearance of excsa:e 

goods. If the rates quoted by MIs. Maior and i'llnor as well as other agencies/persons a -s 

actual rates prevailing during that period as recorded by the lower adj dicatin g autnority at 

Para 3.8, then they should take these prices for each and every invoice issued by the aopellant 

during that period, however it nas not Deen cone. ne investigatng omcers nave ta<en 

those invoices in which the transaction va!ue is ower than the prices c:rcuiate: cv the ma:-e: 

research agencies. 

(viii) As regard to passing on fraudulent cenvat credit by issuing 0ny invoices, it s subrttec 

that there is no evidence on record to show that the appellant did not receive the payments 

regarding sale of goods in question throuch procer banking channel. There is no evidence on 

record to show that the appellant was conn:ved wtn the purchaser through Snr Bharat Snen 

by issuing duty paying documents only. The entire alleged action of issuing impugned order is 

being conducted in an arbitrary manner and the same is illegal, invalid and without authorfty 

of law rendering the impugned order liabie to be quashed. 

(ix) The penalty imposed under Section 11AC of the Act is illegal. t is submttted that 

intentions about commission of any ofFerce  are to ce poved I\O ev'dence vvas adcec 

SCN to establish that the alleged acts or omissions had been comm:ed cv the 

deliberately or contumaciously or in flagrant violation of provision cf law or with intention 

evade duty. No penalty was imposable when there was no ma/a fid intention, to evade 

payment of duty. 
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Te a:peiat :s Director of Appelant No. I and had not acted with any personal motive 

an :nerecy tne cuestion of Dersonal penalty upon him is not proper; that penalty could be 

ca:-scn who acquired possession of, or otherwise physically dealt with, any 

'__n_. - j '- - which, according to his beflef or knowledge, was liable to confiscation. The 

ce;artment has no evidence that the appellant had a belief or knowledge that the goods were 

ae to confiscacn. Hence, Rule 26 was not invokabie against the appellant. 

(fl There is no evidence on record to show his involvement in evasion of Central Excise 

duty. Hence, as held by the CESTAT, Kolkata in the case of Keshav Kumar Tharad reported as 

2003 (156) ELT 211 (Tn. — Kolkafta), penalty cannot be imposed on him. The judicial 

pronouncements relied upon by the lower adjudicating authority are not applicable to this 

case. 

1, .s -egar: to :enaity of Rs. 12,31,957/- imposed on Appellant No. 2 under Rule 26(2) of 

tC ues. c s sucmte tnat tne appeant had not made clearance as mentioned in Annexure 

— 313 to the SON, through Shil Bharat Sheth without supply of goods to allow buyers to 

aa -adent :envat credit, hence, he is not liable to penalty under Rule 26(2) of the Rules. 

ne aDeanc had requested to cross-examine Shri Mahendrabhai Ambalal Rana, 

of Y/s. a:-uti Metal industries, Bhavragar. The lower adjudicating authority instead of 

granting permission of cross-examination, adjudicated the case and thereby the impugned 

o:-der has been passed without following principles of natural justice. They relied on following 

decisions in support of their contention. 

Shalimar Agencies — 2000 (120) ELT 166 (Tribunal) 

- Chandrasekar — 1990 (48) ELT 289 (Th.) 

- Takshiia Srnners — 2001 (131) ELT 568 (Tri.DeL) 

- Sharma Chemicals — 2001 (130) ELT 271 (TriKoikata) 

The E e:int made request for supply of relied upon documents so as to defend their 

case an: tereby. contravened the principles of natural justice. 

The in-pucn ed order has not dealt with their pleas made in written reply and the 

referred to and relied upon by them have been ignored by the lower adjudicating 

authoty and therefore, the impugned order is a non-speaking and non-reasoned order; that 

no findings have been recorded on the arguments raised before the lower adjudicating 

authority and he has cursorily and mechanically dealt with the pleas of the appellant; that the 

findings are baseless and seif-serving in nature; that the lower adjudicating authority has 
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shown judicial indiscipline in not abiding by the va1ous judic pronouncements reed 

the appeUant in support of their submsions; the appellant adoot and refterate the varous 

pleas made by them in reply to SCN and wrar submission filed before the ad1u:cCan: 

authority. 

(iv) Regarding findings recorded at Para 3.10.1 & Para 3J0.2 of the impugned order, 

appellant submitted that the entries made in tne diary recovered from the residence of 

appellant are estimates written by the ape!iant after inquiry with the concerned sh t:-eaker; 

that regarding findings recorded at Para 3.10.3 of the impugned order, the appeiiant 

submitted that the department neither provided any list nor relied in SCN in which they have 

listed deciphered large number o encoded entres and names apoearing in tne ocKe: 

diaries/notebooks seized from the brokers; that there is no evder.ce produced 

department of alleged illicit transaction; that the burden of proof is ]ayir.g or the depa:-trert 

that regarding findings recorded at Pare 3.10.5 & 3.10.6 of the impugned orcer, :re ao:a.a'-: 

submitted that the allegation that the ship breaker has cea;-ad th.e excisaoe 

clandestinely through the appellant s n:ct correct as the appeUant ave not admftted :c 

fact nor any documentary evidence even remoteiy suggesting that the aoeant was :vcl.'a: 

in clandestine removal of any such aoods: that there had to be an evidence recarding saie of 

so called illicitly cleared goods through the appeat to some persons; that the appeant have 

neither purchased nor brokered the excisabie goods dandestinay deared from the remises of 

the ship breaker and also the authorized signatory of the shio breaker has never stated 

they have sold the goods c!andestiney; that the deposition made by different person 

statements are not reievant; that none of the transporters have confessed that the goocs 

clandestinely cleared by the appeiant had been. transported by them or none of tre 

purchasers have confessed that the sad goods were purchased by them or none of the 

angadias confessed that amount has been paid to the apeant; that regardh fndr;s 

recorded at Pare 3.21 of the impugned order, the appeant subrtted that tre sr: 

from whom it is alleged that the appeant have indulged in clandestine dearance of shio 

breaking goods involving central excise duty of Rs. 75-844/-. have not admitted :o- ths fact o 

any documentary evidence even remotely suggesting tna Lhe appeRan was rvove: 

clandestine clearance of the goods by the ship breaker as shown in Annexure-VK.1 to the SCN. 

(v) The appellant is not covered under Rule 25(1) of the Rules as the appellant has not 

dealt with the excisable goods in any manner; that the sine qua non for a penalty under this 

rule is that the person has acquired possession of any excisable goods with the knowedge or 

belief that the goods are liable to confiscation under the Act or Ruies or he has been in any 

way concerned in selling or purchasing or any otner manner aeat wrcn :ne exdsabie goods; 

that the appellant relied on dedsions in the case of Godrej Boyce & Mfg. Co. reported 2S 2002 

I 
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and .am Nath Singh reported as 2003 (151) ELT 451 (Tn. — Del.) 

p mposeo under Rue 26(1) of trie Rules on Appellant No. 2 is Rs. 6,50,000/- 

aeced ctv evasion of Rs. 55,26,356/- means 10%  of Central Excise duty evaded 

1. ,: 

:cr Ce 

'jnereas flenaty n-posed on him under Rule 26(1) of the Rules is Rs. 75,844/- br alleged duty 

evasion or Rs. 7,844/- means lOOn/a of tne alleged duty evaded, whicn s a clear case or pre-

determined and prejudiced attitude of quasi-judicial authority. 

4. A cersonal hearing in the matter was attended by Shri Mahadev N. Vadodaniya, 

Acvccate, who reiterated the grounds of all three appeals and submitted written submissions 

-:ee acoeas to say that they had requested for cross examination of the transporters 

he broKers and the accountant of broker but cross examination was not allowed; that 

there are no evdences against Appellants; that demand of clandestine clearances can't be 

basis of statements but on true and hard evidences; that the entries in 

of Snr Thoobhai ?atei are only estimates and surveys; that the appeals may be 

aowed. 

4.1 The Ccn-n-ssionerate neither replied nor any one appeared in PH despite PH notices 

issued to them. 

5. find that Aopelants filed appeals beyond period of 60 days but within further period of 

30 days giving acceptable reasons. Since both appeals have been filed w!thin further period of 

30 days prescribed under Section 35 of the Act, I condone delay in filing appeals. 

6. 1 have carefuy gone througn the facts of the case, the impugned order and written as 

wel as ora suornissions made by the AppeHants. The issue to be decided is whether the 

the fdcts of this case, confirming demand and imposing penalties on the 

-.:oea:ts s correct or otherwise. 

7. 1 find that coordinated searches were conducted at the premises of various brokers and 

transporters and' various incriminating documents like various diaries, flies, loose papers, 

compact disk, pen drive, etc. and lorry receipts, booking/trip registers etc., were recovered. 

investigation 1ncud1ng search conducted at the premises of ship breaking units and roiling 

unfts revealed trat the Appellants had indulged themselves in violation of Central Exdse law as 

detaed in the Show Cause Notice. The appellants claimed that the adjudicating authority, 

whHe passing the impugned order, has ignored the submissions made by them, however, I 

find that tne lower adjudicating authority has discussed the issues involved and also given his 

detaec finoings in the impugned order. 

LI I find that Appellant No. 2 (Director of Appellant No. 1) was shown evidences in the 
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form of documents recovered from the premises of AppeHant No, 1, AppeHant Nc. 3, Shh 

Bharat Sheth, Broker, Transporters etc at the tme of recording of his statement: that he hs 

specifically stated that he had seen relevant nocurnents recovered from AooeHant No 

Shri Bharat Sheth, Broker, trip registers of transp•c:lers, statements of various transoorters 

and brokers, annexures prepared on the  basis of nvest!gaUon conducted. statements ,- -' , 

Appellant No. 3, Shri Bharat Manharohai Sheth. 3:oker and Shri Manishbhai mmataI Pate;, 

Accountant of Shri Bharat Manharbhai Sheth; that he perused the documents and statements 

given by others before giving his own statements and hence, statements given have to be 

treated as correct and true. It is seen from the statements of Shri Manishbhai Himmatial PetaL 

Accountant of Shri Bharat Manharbhai Sheth that the recovered diary was maintained by Him 

for and on behalf of Shri Bharat Manharbhai Sheth AppeHant No. 2 was ven fuH oDDontunity 

to examine various documentary evidences du!y corroborated by the oral evidences obtained 

from Appellant No. 3, Shn Bharat 1annaroha! Sr.ath and Shn Manshba Hm 

Accountant of Shri Bharat Sheth. At the time of recording statement of Aooe;ant No. 2 he 

was snown the Panchnamas and a'so a OUS staLees gwen by ooeat o 3, S 3arE.. 

Manharbha Shetr ana Mansnbha :mmaUa .PCLC, AccounnL of Snn 3ha '4n. 

Sheth etc.; that he was also shown .;flflEXLreS repared on the basis 

conducted in respect of records seized from AppeNant No. 1, AppeNant No. 3 and Sh 3na:-at 

Manharbhai Sheth, Broker showing detaNs of the transactions carried out through 3roi<es cy 

Appellant No. 1. I find that the seized diaries c Appellant No. 3 and Shh Bhar::  anharbrz 

Sheth, Broker and their statements prove that Ape1ant No. I had clandestiney removed tha 

goods with active help of Appellant No. 2, AppeNant No. 3 and Shri Bharat Manharbhai Sheth. 

Broker. I also find that Appellant No. 2 categorical admitted in his statement dated 22.10.2012 

that wherever 'no invoice issued' has been mentioned in Anrexure - VK-I to the show cause 

notice, no invoice has been found issued by Appellant No. 1. These are substantial evidences 

in the form of documentary and oral evidences on record recovered during search. fine thatQ 

the investigation has clearly established evasion of Central Excise duty by Aeant No. I vth 

active support of Appellant No. 2 and Brokers. Therefore, it is proved beyond doub 

Appellant No. 1 has evaded duty of Central Excise of Rs. 65,26,3561- as detaed in Ar. 

of the Show Cause Notice. The records show that Aopeliant No. 3. Shri 3hart Manharohal 

Sheth, Broker and his accountant — Shri anishbhai Himmat!ai Patel never fHed cry retraction' 

at any point of time. Therefore, aN these evidences substantiate the charges acans: 

Appellants and are valid, admissible and egal evidences in the eyes of-  aw. 

7.2 I also find that DGCEI proved the authenticity of records seized from Appe{ant No. 3 

and Shri Bharat Sheth, Broker and aiso duy corroborated the same with records seized from 

other premises. Para 3.7.3 to 3.7.5 3.10.1, 3.10.4 to 3.10.6, 3.13.1 to 3.13.5, 3.16 to 3.19 and 
Page 1Ccf2O 
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3.22 of tne imu;ned order have illustrated the facts and detas as to how Appeflant No. 

removed the exdsabie goods clandestinely with active help of AppeHant No. 2, Appellant No. 3 

-< Sheth, Broker. 

7.3 1 find that the investigation undertaken by DGCEI proved the authenticity of records 

se:ze from va1ous transporters, Appellant No. 3 and Shri Bharat Sheth, Broker and duly 

same with records seized from other premises. Regarding demand based on 

OCCKrg registers of the transporters, it has been contended that the department has not 

dances with regard to quantity of goods and buyers of the goods. I note that out 

es found in the booking registers of the various transporters, except for 41 entries, 

a other entries Apceant No. 1 had issued invoices. Thus, authentidty of the booking register 

is cevord doubt he detailed discussions as per Para 8.8 of the show cause notice, regardin 

dccumenary evidences in form of registers maintained by the various transporters. Thus, 

authenticity of the booking registers of the transporters is wel established. It is a fact. that 

arat viarftime 3oard(GMB) maintained register at the gate of ship braking yard and such 

register rovided corroborating evidences in this case to establish that the registration 

numbers of trucks mentioned in the booking registers cf the transporters actually entered the 

oremses of sc creaking yard on the given dates and time. Therefore, there is no doubt that 

entries of :oo.<in; registers of the transporters as well as entries in registers maintained by 

Iv'13 are au:n.er.dc. .egarding buyers of such goods, it iS seen that the booking registers do 

no: show names/address of the buyers but show oniy destination for which truck was hired. 

no restigation could have been conducted at the end of buyers but this in itself 

no: absolve the appellants from their act of indulgence of evasion of Central Excise duty 

by clandestine clearances of the finished excisable goods without central excise invoices and 

wftnou payment c Central Excise duty. It is seftied law that in cases of clandestine removal, 

cepar'cment is not required to prove the cases with mathematical precision as have been held 

by the lon'ce cex Court and Hon'Dle Hign Courts in many judgments including jn the cases 

of Shah Guman Mal reported as 1983 (13) ELT 1546 (SC) and Aafioat Textiles (India) Pvt. Ltd. 

reported as 2Q09 (235) ELT 587 (SC).The Apex Court in the case of D. Bhoormuil - 1983 (13) 

ELT 1546 (SC,) has also held that - 

'31. The other card/na,' pr1nciv1e having an important bearing on the incidence of 

-der f,rcf is that sufficiency and weight of the evidence is to be considered to use 

the vvords of Lord Mansfield in Blatch v. Archar (1774,) 1 Cowp. 63 at p.  65 'i4ccording 

to the Proof which It was in the power of one side to prove and in the power of the 

other to haic contradicted". Since it is exceedingly difficult, if not absolutely impossible 

!for the prosecition to prove facts which are especially within the know/edge of the 

oopcnent or the accused, it is not Obliged to prove them as part of its primaty burden". 

(Emphasis supplied) 

7. of above, I find that the department has adduced sufficient evidences to 
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establish that Appellant No. I was act!vey engaged in clandestine removal of the goods witt: 

help of Appellant No. 2, Appellant Nc. 3 and brokers and therefore, the case laws cfted by 

them are of no help to them, 

L5 I also flnd that Appellant No. I & Appeiant No. 2 have intentionally adopted uniawfu 

means to evade payment of centra! excise duty  and their evasive mind and rnsns-rea are 

clearly established. Therefore, I hcd that Appe No. I & Appeart No. 2 have tduac 

themselves in removal of exdsabie goods in clandestine manner with intent to evade payment 

of central excise duty as held by the imigneo order. In view of above, I hoid that Aooe.ar: 

No. 1 is liable to pay Central Excise duty  of Rs, 65,26,356/- under Secion J. 

along with interest at applicable rate under Section 1IAA of the Act and Appeant No. is 

liable to penalty equal to Central Excise duty under Rule 25 of the Res read widn Sector 

11AC of the Act. 

7.6 Regarding demand of duty on the basis of diaries recovered from the Appellant No. 3 

and Shri Bharat Manharbhai Sheth, Broker, it has been contended that the demand has bean. 

made on the basis of third party documents is not sustainable, I find that the dia.-ies 

maintained by Appellant No. 3 and brokers have recorded licit and as we as illicit transactions 

and many transactions recorded in the diaries, invoices have actuaHy beer issued b'' 

Appellant No. 1, which establishes the authenticit! of the diaries and other records recovefed 

from the brokers. Further, Appellant No. 3 and brokers have admitted o have purchased the 

goods from Appellant No. I without invoices. They have also admitted that in many  -  

order to pass on cenvat credit frauduiertiy, they had supplied invoices to one anc 

goods under these invoices to other parties. Thus, the case is based not on!y on 

evidences but duly corroborated by other evderces. Appellant No. 2 (Director of Aoeiiant c. 

1) has, in his statement admitted that they had cleared the goods without issue F 

excise invoices and without payment of central excise duty.  Such statements have never beer: 

retracted and hence, have evidentiary value. The combined effect of all evidences avaiabe 

this case establish that evasion of Central Excise duty has taken place and the appeants have 

indulged themselves in it. The contention made by Shri Manish i-mmatiai Pate!, were 

confirned by Shn Bharat Manharbha Seth ac as ne"er been retractea 1: s on reco'd 

all transactions were recorded in cipnerea and cooed manner, anc tire case was 000Kec, CN 

issued only after oecipnering and oecoaing tne same. ne transacoons recoroec n canes 

seized from Appellant No. 3 and Shri Sharat Manharbhai Sheth were further corroborated 

relevant records. Therefore, these are vital and crucial evidences as er tire India: 3'tca::s 

Act, 1872 and have sufficiently proved the case agnst the Appeilarts. 

7.7 Regarding undeniaivation, it has been contended that they were ci 
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com:etve -ate on material emerging from breaking of the ships and thus, the 

atc as enbent on many factors ike age of ship, quality of material etc., and 

nc -efore, :ne crce ubshed by M/s. Major and Minors cannot be taken when the department 

recet of money from buyers over and above the invoiced value. I find that 

:amen'cs of VanOus Angadias were recorded, wherein it clearly transpired that the 

::-ansactions fl unaccounted cash over and above the invoice value took place. The prices 

:I.SheC by Mi. 'v'EOr and Minors are relied upon by the ship breaking yards of Alang and 

tne goods enenng ou of breaking up of ship are sold a or about the same prices. I find that 

orcer to e 'ust and fair, the investigation has allowed variation upto 2% in the Price 

pubshed by Mis.  Major and Minors. in clandestine ciearance as weil as undervaluation of 

r- r " r c r -'mr 
-, _1 y them, no one can establish one-to-one correlation of goods sold and 

cayments rece;vec In. cash or through angadias. in my considered view, sufficient evidences 

are 2v2i:abie in ths case and, therefore, the prices taken in the impugned order is correct in 

of ue 11 of entrai Excise Valuation (Determination of Price of Excisable Goods) Rules, 

L -cad win Secdon 4 of the Central Excise Act;  1944. 

fcovtg case-aws are relevant to decide the correctness of the impugned order, 

a -c cscussed as under:- 

The statements of the accused, if not retracted, he same is legal and valid in the eyes 

of aw and the same can he considered as corroborative evidence and no further evidence is 

neoureci Es the cases of (I) Naresh I Sukhawan! - 1996 (83) ELT 258 (SC) and (ii) 

Rakesh Kma -  Gar. - 2016 (331) ELT 321 (Delhi). 

I - \ am of the view that admitted facts need not be proved as has been held by CESTAT in 

the c7ses of Aex industries reported as 2308 (230) ELT 0073 (Tri-Mumbai), Divine Solutions 

reporced as 2335 (205) E.L.T. 1005 (Tn. (Chennai) that Confessional statements would hold 

the feId and thc:-a s no need to search for evidence. Hon'bie CESTAT in the case of M/s. 

KS reocrted as 2004 (166) E.L.T. 373 (Tn. DeL) has also held that 

Admisson/Confession is a substantial piece of evidence, which can be used against the maker. 

!S.. 5.-: 5.. '_.	 t's reliance on various case laws relating to corroborative evidences and 

caroestine removal cannot be made appilcable in light of the positive evidences 

available in the case as discussed in the findings of the impugned order. 

Statement of director and authorized persons of assessee admitting clearance of goods 

whout ?aymen: of Central Excise duty and without issuing Central Excise invoices inculpatory 

and specifflc anc never retracted later on is admissible as admissible as held in the case of H 

Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tni.-DeL), relevant portion is as under: 

14. On carefi consideration of the facts and circumstances as outlined above, I find 
that the statement of Director is the basis for the demand. The statement Is incu/patoly 
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and is specific. The Director dean'v admitted that the docume.7t5/pli/ate reccls 
recovered by the officers contained details of procurement of raw materials as well aS 
dearance of finished goods with and without payment of duty. This fact is further 

strengthened by the observation that many entries in the private ccuments are 

covered by the in voices issued by the assessee on which duty stands caic. The D•Ysctr 

has clearly admitted the truth of the charts as well as dandestine dearance of goods 

covered by the entries in the private notebooks which are not covered by the invoices. 

Such statement is admissible as ev'dence as has been held by the Apex Court in the 

case of Systems & Components Pvt. Ltd. (su,). The activities of clandestine nature is 
required to be proved by sufficient positive evicence. However, the facts presented I'? 

each individual case are required to be scrutinted and examined independent/p. The 

department in this case has relied upon the confessional statement of the Director 

which is also supported by the mentioned entries in the private records. There is no 

averment that the statement has been taken under duress. The assessee a/so does not 

appear to have asked for cross-exam/nation durg the process of aoudicat/on, 

15. In view of the foregoing, I find that the cmissioner (Appeals,; has erred in taking 

the view that there is not enough evidence of clandestine remoal of goods. ver 
though the statement of Shri Sanjay Kejriwa. who is said to be the autho;- th the 

private records recovered has not been recordec. it stands admitted by Shri Tekdwa, 

Director about the truth of the contents of the rlvate notebooks. consequentiy, I find 

no reason to disallow this piece of evidence. 

16. The evidence of dandestine clearance has been brought on record cn4' as a esith 

of investiqation undertaken by the department. The evidences unearthed by the 

department are not statutory documents and would have gone undetected but for the 

investigation. Therefore this is a dear case of suppression of facts from the department 

and certainly the extended period of mutation is in vocable in this case and hence the 

demand cannot be held to be time-barred." 
(Emphasis supoleci) 

(d) The penalty on director of company is imposable, when he was directy invcved n the 

evasion of Central Excise duty as held in the case of ?.S. Singhvi reported as 2011 (271 

16(Guj). 

8.1 1 also rely on the decision in the case of IHaryana Steel & AiOyS Ltd. recrtad as 217 

(355) ELT 451 (Tri.-Del.) wherein ft has been he that notebooks (dlaes) sezed ror. 

possession of appellant's employee at the drne of search showing entries for accounted as wth 

as unaccounted goods which have been explained I: detaH and disdosed -sj '\I - -- 
__1, ¼." '_. - ¼.. C'..-'. 

tally with invoices/gate passed is trustworthy; that statement of employee cothaithg detaaci 

knowledge to be considered as reliable. also rely on the decision in the case of Ramcnanc 

Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 (SC.) wherein similar view has been adopted 

by the Hon'ble Apex Court. 

8.2 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) ELT 453 

(Tn-Del) has held that when preponderance of probabWty was against the Appeant, pead: 

of no statements recorded from buyers, no excess electr!cty cons don found, no ra 
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.teha u-cnase found unaccounted and no input-output ratio jrescribed by aw is of no use. 

The reevant 000n of the decision is eroduced beiow: - 

• ;1 iecove7 of the loose sheets and pencil written ledger from the premises of the 

Appellant in the course of search proved the entries therein as representative of the 

ciandestLriely removed goods which were we/i within the knowledge of the Appellant. 

Act-ide involvement of Appellant in that regard came to record since those materials 

were in the custody of the Appellant. It is common sense that the materials having 

tii,' to the possessor thereof are only possessed by him. He proves ownershio thereof 

and is ansverabie to the contents therein. Entries on such incriminating materials 

o'enonstrated clandestine dearance of 562. ii0 MT of Sponge iron and 887.560 MT or 

such goods tespectively well explained by Appellant. That also proved clandestine 

removal of 81.010 MT of Dolochar by the Appellant. Such removals were further proved 

from the records seized from the transporters M/s. Purwanchal Road Carriers and M/s. 

IrfraJ  Roacnes. The materials recovered from transporters brought out the evidence 

of clandestine removal of 69.180 MT of Sponge Iron and 55.855 MT of such goods 

respect! vei Those dearances were not substantiated by Excise invoices. When certain 

antties in the oenci/ handwritten ledger matched with the Central Excise in voices and 

other erttiss did not match, the unmatched entries, became testimony of dandestine 
rercQ]aI not sijoported by invoices. Accoraingly, such clearances became subject-

matter of allegation in respect of removal of 887.560 MT of Sponge Iron without 

payment of Excise duty. Similarly, the loose sheets when evaluated, that proved 

S77O vat of excisable goods without payment of duty to the extent of aforesaid quantity 

of goods. 

12 The statement recorded from shift suoervisors being self-speaking cannot be 
brushed aside because they were the persons within whose knowledge goods were 

manufactured and cleared. Their evidence was believable, cogent and credible for the 

reason that they vividly described methodology of oroduction.  

10.3 Added to the above, the director admitted clandestine removal of the goods not 

sLoported by Excise invoices. That resulted in loss of revenue. He therefore, admitted 

to make pay,77ent of the duty evaded without controverting the Revenue implication of 
the entries th pencil handwritten ledger and chits recovered from possession of 

ippeilant during search. Entire pleading of the Appellant therefore, failed to sustain 

when mala fde of the Appellant came to record. Clandestine removal was well within 
the czsce of the shift supeivisors, accountant Director, transporters and 

commission agent. Each others evidence corroborated all of them and established 
unaccounted good deared without payment of duty. The most lively evidence of 

Ks/lash Agarwai brought the Appellant-company to the root of allegation. All of them 

established /neKtricable link of evasion. Shri Aganival by his evidence attached all the 

persons involved in the chain of clandestine clearance without their detachment. 

19.4 Preoonderance of probability was against the Appellant. Pleading of no statement 

recorded from buyer, no excess electricity consumption found, no raw material 

ourchase found unaccounted and no input-output ratio prescribed by law is of no use to 
it-. Revenue dlscharged its onus of proof brinaina out the allegation in the show cause 
notice succinct. But, the Appellant miserably failed to discharge its burden of proof It 
did not come cut with dean hands. 

19.5 it is not oni one evidence, but multiple echoed evidence demonstrated oblique 
motive of the Appellant and proved its ma/a fide. Therefore, Appellant fails on all 
counts. Revenue investigating was successful and its suffering was established. 

(Emphasis suppUed) 
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8.3 1 further flnd that the Hon'bie CESTAT in the case of M/s. Praveen Kumar & Co 

reported as 2015(328) ELT 220 (Tri-ei) nas he as under:- 

"23. Voluntaiy confessional statement which is retracted after to years without any 
basis1  has no legs to stand, No new facts ta ic come on record to justif,i retract/on 

short levy was paid consequent upon con fession not once but twice. f'urths 

con fessional statement rendered by Shri Pie ye en Kumar was a/so satisfied y 5 

Ra,jender Kumar authorised signarory. Oonenn'ons that resumea recorcs were or1y 

referring to pouches and lime tubes and not to filled pouches of tobacco is deary 

afterthought as pointing out to the act that seized record are having reference to the 

pouches, etc. has no force as those facts were on record and were not challenged and 

actually admitted. Also duties on evaded tobacco were paid in two instalment 12nd 
instalment being after a gap of four months,. Once evasion is accepted and docurrients 

are confronted manifesting fraudulent intentions to defraud, there i's no force in learned 

Member (Judicial) contention that there vere no investigations relating to 
procurement of raw materials and manufacture of huge quantity of final goods and 
transportation of goods. I feel once cii evasion is c/earuy admitted and these activities 
are undertaken in the darkness of night, no evader shall leave proof-  of these activities. 
Once fraudulent intent to evade i's manifested and later confessed, proving such 

evasion by other activities which are not recorded, will be giving a bonus to the evader. 

As per Supreme Courts judgment in D. 8hoornnull - 1983 (13) E. L. 1546 (S ) case, 
Department is not required to prove its case with mathematical precision, but what is 

required is the establishment of such a degree of probability that a prudent man may 

on its basis believe in the existence off-acts in the issue" 

8.4. In view of above, I find that Appeant No. with active supoor o ADoeant Nc. 2 

Appellant No. 3 has evaded payment of Central Excise duty by way of ca ''•" !' '- .,_.J '-' __ t C. 

goods as well as by undervaluation of the goods and hence, the rugned order s he as 

correct, legal and proper in respect of both AppeUants. 

9. Regarding denial of opportunity of the Cross Examination, fnd that the ower 

adjudicating authority did not find it ft to accord the opportunity of cross examination to 

Appellant No, 1. While denying this opportunity, the lower adjudicating authority has reiied 

upon the various judicial case-laws as is seen from paras 3.11.1 to 3.11.4 of the ougnad 

order. i his case s or clandestine removal ana aby supported cy te host c ore 

documentary evidences. The crucial fact here is that no deponent has retracted his statement. 

It is not a case that a single statement has been recorded and reed upon 'f2"C 

statements of Appellant No. 2, AppeUant No. 3 era Shri Bharat Sheth estabiisnç cendsstne 

removal of final products by Appellant No. 1, in the circumstances, I em of the conse 

view that the statements recorded at different time and of different ersons are not :-ecorced 

under duress or threat. Facts of the statenients have been independentv corroborated by the 

facts and contents of Panchnarnas recoroed at the time of search. Therefore, I em o the we..-

considered view that denial of cross examination by adjudicating authority does not vioiate 

principles of natural justice in the given facts of this case. My views are supoorted 

Hon'ble Bombay High Court's judgment in the case of MIS. Sharad Ramdas Sangie reported as 
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2017 (347) ELT 413 (Born) wherein it has been held that where directors have themselves 

tted te gut and staterners have not been :etracted, there is no question of cross 

2 cerai of same does not to give rise to any substantial question of law. 

Reevant portcn of the judgment is reproduced below: - 

"3. The T:-hna :-ecorded folowing reason: - 

As reards the denial of cross-examination of Shri Thorve and Shri Ashok 
umar Yacv ad whether the said denial has caused any prejudice to the 

Appellants, it is seen from the records that the entries made in the private 
records v'ere corroborated by Shri Ramdas 5hivram Sangle, Director of the 
Aoo'ian and Shri Sharad Ramdas Sang!e, Proprietor of M/s. Amb/ca Scrap 
:yerOhart Inrough whom the clandestinely removed goods, were sold wherein 
they had admitted that the entries recorded are true and correct and pertain to 
the unaccounted production> purchase of raw materials without accounting and 
sale of the fThished goods in cash without payment of duty. Further from the 
records it is seen that about sixteen buyers freferred to in para 11.13 of the 
iti?pLgflEd crderj who purchased the tinished goods from the Appellants without 
payment of duty have also confirmed that they had received these goods without 
the cover of proper excise documentation and without payment of duty. 
S/mi/art,', two scraps suppliers, Mr. Yunus Ahmea' Shaikh and Mr. Shaikh Mushtaq 
CIab have a/so admitted that they have supplied the MS scrap which is the raw 
materials for the manufacture of these goods without the cover of documents 
and they ha/c received consideration for sale of such scrap in cash. Considering 
these evidences available in record, we hold that the denial of cross-examination 
of the authors of the private records has not caused any prejudice to the 
Apoents. Lrn fact none of the statements recorded have been retracted or 

In such a scenario, when the fact is not disputed, cross-examination of 
the party is not necessary. The Hon 'b/a Apex Court in the case of Kanungo 
Company - 1983 (13) EL. 7= 1486_(S.C) and the Hon'ble High Court of And/ira 
Pradesh : the case of She//ni Steels Pvt Ltd. Isupra] have held that there is no 
absolute nt for cross examination and: if sufficient corroborative evidences 
exist, cross-examination of the deponent of the statement is not necessary. In 
½'er/ of the above we hold that the denial of cross-examination of Shri Thorve 
arc 5r - AsioK Kurriai Yadav who '7'a/nta"7eo' ne private records has nor caused 
any prejudice to the Appellants." 

prom the above conclusions, we are also of the view that this was not a case which 
requited cross-examination. The Directors themselves admitted the guilt. So, a/most all 
allegations stood proved. As said above, the statements recorded were not retracted or 
disputed. Leaed counsel for the Appellants reiterated that he can succeed in showing 
that these appeals should be admitted for deciding fo/low.'ng question, which according 
to h'Th, is substantial question of/aw:- 

L'etrEr de! of cross-examination of itnesses caused any prejudice to the 

We are not md/ned to accept this submission at all. In these appeals, there was no 
uestion of cross-examination, and therefore, denial of the same would not give rise to 

any substantial question of law. We perused the juagment of the Tribunal and find the 
same is qulle pertinent. It is not necessary to interfere in it." 

Therefcre i cc not see any infirmity in the decision of the lower adjudicating authority in 

the coss examination to the appeiants, especiaiiy when no speciflc reason for 
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seeking cross examination has been given by the epeUants. 

10. Regarding wrongly passed on cenvat crect by the appeUant. the records seized 

Shri Bharat Manharbhai Sheth, Broker revealed that ship breaking unfts raised Invoices in 

favour of Induction furnace units/dealers/roilinc, ml nfts without actual supply of goods and 

goods corresponding to the quanUtf mentioned the invoices was suooed candestiney to 

the rolling mill units including Appeiiant No. I wftn hep of the Appe[ent Nc., 2 and Shri 3ha:-et 

Manharbhai Sheth, Broker. I would like to reproduce paragraph 3.13.3 of the impugned order, 

which is important to decide the appeal to that extent, as under: - 

? further find that DGCEI Officers J7orougr7// scrutinized & decoded the eniries/deta 
contained in the diaries no. 7, 8 and 13 recovered from the oremises of Sr' 8hrat 
Sheth and from the investigation : s also revea ed chat N/s 14aha / ras issued 'ero-a 
Excise invoices to the rolling mills passed an Cen vat cred't fraud(entli to the fur-fish 
unit. I further find that from diaries no. 8 and 13, as per the details given £n the 
Annexure-BS-1.3, H/s. Iviahavir c/eared their excisable goods to tJil'7g mll' throug;: 
Shri Bharat Sheth and issued sales invoices for the corresponciir?g dearances in the 
name of furnace units and passed on fraud'ent C'en vat credit vithout actuati 
deli vering the goods. I also find that as per the said Annexure-SS-1.3, in 55 cases H/s. 
Mahavir has cleared goods to roiling mills and issued Central Excise invoices to furnace 
units and thereby passed on fraudulent Cenvat credit amounting to Ps. 12,31,957/- to 
said furnace units as detailed in the Annexure and I find the same to be correct," 

10.1 In view of above. I flnd that Aopeant No. issued only invoices without actua sucoed 

of goods to one unit and clandestine supy of goods to another unit without cove:-  of voce 

and thus, wrongly passed on cenvat credit of Rs. t2,31,957/-. 1 hold that Aooeant No. I 

wrongly passed on cenvat credit Rs. 12,31,957/- with the help of Aoeant No. 2 ncS 

Bharat Sheth, Broker. 

11. Regarding oenalty imposed urde:- Rule 21': and Re 22 of ±C  Res on Ire 

Appellants, I wouid like to reproduce u:e 25(i arc ule L5(2) or ore ues. wr;cn a -a as 

under: 

RULE 26. Penalty for certain offences. — (1) Any person who acquires possession oi 0 
or is in any way concerned in transoorting, removing, depositing, keeping, concealing,  
selling or purchasing,  or in any other manner deals with, any excisable goods which he 
knows or has reason to believe are liable  to confiscation under the Act or these rules,  
shall be liable to a penalty not exceeding the duty on such goods or two thousand 
rupees, whichever is greater. 

Provided that where any proceedrg for the person liab!e to pay duty  have been 
conduded under clause "a,) or dause <'ci.)  of sub-section (1) of section IMC of the Act in 
respect of duty, interest and penalty all procecaings in respect of penalty against other 
persons, if any, in the said proceedngs shall also be deemed to be concluded, 

(2) Any person, who issues - 
(t) an excise duty invoice without delive.'y of the goods specified therein or abets in 
making such invoice; or 
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/79 any char document or abets In making such document. on the basis of which 

dc ser of said Ioice or document Is likely to take or has taken any 1ne11q1b/e benefit 

1'T2 t.e ct ;r the iles mace tereLj77der like claiming of CENVA T credit under the 

[// T Creab RiCs, 2004 or refund, shall be liable to a penalty not exceeding the 

amourt of suc benefit or five thousand rupees, whichever is greater. 

(Emphasis supplied) 

c poeilan.t No. 2 was the key person of Appellant No. 1 and was directly 

invovad in cardesdne removal of goods as well as undervaluation of the goods by Appellant 

No. -e was oo.<r.g after day-to-day functions of ApDeant No. I and has concerned hirnse!f 

excisable goods induding manufacture, storage, removal, transportation, 

seThg etc. of such goods, which he was knowing and had reason to believe that they were 

7ab to confiscation under the Central Exdse Act, 1944 and rule made there under. I also fInd 

1poeant No. has passed on fraudulent cenvat credit to furnace units by issuing central 

excise mnvoces but without actually delivering the goods with the help of Appellant No. 2 and 

Sh harat Sheth. Therefore, I find that imposition of penab upon Appellant No. 1 under Rule 

one as anc aiso imposition of penafty upon Appellant No. 2 — Shri Rupinder Gupta, 

.iant No. I under Rüi 26(1) and Rule 26(2) of the Rules are proper and 

N:. 3 - Shri Vinod Amarshibha! Patel, broker has contended that he has not 

cea: w::n one gooc n the manner prescribed under Rule 26 of the Central Excise Rules, 2002 

- ...-- '-.. 1 e :s :o abie to penalty. I find that the diary maintained by Appellant No. 3 in 

cooed language contained details of licit as well as illicit clearances made by Appellant No. I. 

When. asked about the entries in the diaries, Appellant No. 3 gave evasive replies like, the 

accounts were imaginary, he was practicing accounts on Sundays, etc. and never co-operated 

'1vt the investigation, however, DGCEI got the coded data decoded and the whole chapter of 

ciandesdna removai got revealed. The decoded data matched with the data maintained in the 

ciectronic form or some transactions, Appellant No. 1 had issued Central Excise invoices 

whereas for mari transactions, no Centrai Excise invoices were issued and no Central Excise 

duty was pa. This authenticates the data maintained by Appellant No. 3. The records also 

cash .tions for various buyers and sellers throuch angadias. Appellant No. 3 in 

Its subtasions argue: that he has not been indulging into dandestine activities but accounts 

founo in Pen. DniveJComputer were written for earning accounting/software etc., which is 

as s:a:e• a ove. It is aiso a common practice that software is to be installed in 

comu:e:-  desxto: 0 aptop and not in Pen-drive. The co-relation of data resumed by DGCEI 

with the cata avaiiabe in Pen Drive is not a co-incidence but facts established by evidences. 

11.3 Acpedant No. 3 also argued that he had given explanations for the documents to the 

no officers during search, however, it is cn record that Appellant No. 3 had not co- 
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operated with the investigation and had ;:ven e'zsva reJes aonc. Therefore. 

very much covered under Rue 26 of the Ruies penaity of Rs. 75,844- 
L,:.__ i;-'.- 

Appellant No. 1 in dandestine ciearances of the excsabie goods by the ower ao;cca 

authority under Rule 2.6(1) of the Res s correc, ega and oroper and there s no nec: 

interfere with the same. 

12. In view of above, I uphoid the impugned order and reject aH three appeals. 

2 d1tT \1T L  

12.1 The appeals filed by the Appeants stand csposed off in above terns. 
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