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:: ORDER IN APPEAL::  

M,'s Shanti Consturction Co., Krunal Complex, First Floor, Opp. Junagadh 

Octrol Naka, Teachers Colony, Veraval, District — Gir Somnath, Pin — 362 266 

(hereinafter referred to as 'the appellant') has fUed the present appeal, against 

Order-in-Original No. AC/JND/09/2018 dated 11.06.2018 (hereinafter referred to 

as 'the mugned order') issued by the Assistant Commissioner, CGST Division, 

Junacadh (hereinafter referred to as 'the lower adjudicating authority'). 

2 The Brief facts of the case are that an enquiry was initiated against the 

appeant under summon proceedings, which revealed that the appellant was 

registered under Service Tax Registration No. MHFS4778GSTOO1 for the 

services of "Works Contract", "Supply of Tangible Goods", "Maintenance or 

eair' and "Construction other than residential complex including 

commerciandustrial building or civil structures"; that the appellant submitted 

ST-3 Returns, 26AS, Profit & Loss Accounts, copies of work orders, RA 

Bs/Invoices for the years 2012-13 to 2015-16 and other relevant documents; 

that the appellant had not paid service tax of Rs. 32,78,633/- on income 

generated by way of rendering various taxable services during the period from 

2312-13 to 2015-16. Show Cause Notice No. V.ST/12-43/AE/2016-17 dated 

12.10.2017 was issued to the appellant, which was adjudicated vide the 

impugned order, wherein demand of service tax of Rs. 19,43,527/- was 

confirmed under Section 73(2) of the Finance Act, 1994 (hereinafter referred to 

as the Act) along with interest under Section 75 of the Act; dropped the demand 

of Rs. 13,35,106/-; imposed penalty of Rs. 10,000/- under Section 77(2) of the 

Act; also imposed penalty of Rs. 12,59,825/- under Section 78 of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal, inter alla, on the following grounds: 

that the impugned order is incorrect on facts as well as law; the appellant 

p:-ovided services viz, excavation with lead and lift, clay work etc. for road 

construction as sub-contractor of vi/s. Shanti Stone Quarry Works and M/s. 

Parishram Builders; that the activities carried out by the appellant in relation to 

road construction for use by general public is eligible for exemption under Sr. No. 

13 of Notification No. 25/2012-ST dated 20.06.2012; that the appellant relied 

uon case law of A. Joseph reported as 2016 (44) STR 226 (Mad.); that the 
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appellant produced copy of affida\.i': filed ".Ys. Shanti Stone Quarry' Works and 

M/s. Parishrarn Builders that th work reaca to earth excavation and clay work 

for some portion of road construcdn was svo-contracted to the aeUant; that 

the road construction work was atvardeci the office of the Executive Engineer, 

Roads & Building Department, G -mna:h to "/s. Parishram Buders vide Work 

Orders dated 1409.20i2, 03Ic.2Ot2, I C2i5 and 23.10.2015 and said work 

sub-contracted to the appellant; tftat the services provided by the appellant is 

pertaining to construction of roads,: that no service tax is payable on the road 

construction services and the trerefore, impugned order to the extent of 

service tax of Rs. 17,09,129/- s ibe to a set aside. 

(ii) that the appellant had ;ded mahireries on rent basis because of 

which, service tax of Rs. 2; 34; 38,I hss baar confirmed; that the appellant 

provided dumpers on rent to /s. Sira Construction for the purpose of 

construction of road; that the v;ork re;a ccc to construction of road allotted to 

M/s. Spiral Construction vide Wc : Order dated 26.07.2012 by the Executive 

Engineer, Roads & Building Departr.ent, unsgadh; that the authorized person of 

MIs. Spiral Construction filed affE'ft that the 'Dumpers' were given on hire for 

their exclusive use and that ffCtiv concrc and possession over the machinery 

vested with them during the ieriod of hire; that the authorized person of M/s 

Survaimata Builders flied affav: trat the apeUant given 'Moolie Mixer' on hire 

to them for their exclusive use arc that effecdve control and possession over the 

machinery vested with them dudng the period of hire; that the Miristry of 

Finance vide D.O. F. No. 334/1/2008-TRL dated 29.2.2008 has clarified the 

scope of Supply of Tangible Goods that transfer of the right to use any goods is 

leviable to sales tax/VAT as deemed sale of goods and transfer of right to use 

involves transfer of both possession arc :otroi of the goods to the user of the 

goods; that that transaction o aowin another ;erson to use the ;ocds, 

without giving the legal right of p05se550n and effective control, not being 

treated as sale of goods, is treated as service; that supply of tangible goods for 

use and leviable to VAT/sales tax as deemed sale of goods, is not covered under 

the scope of service; that the term 'transfer of right to use goods1' has not been 

defined in any of the Act, however, this term has been interpreted in various 

judgments by various Courts hciuiinc the Hon'ble Supreme Court; that the 

appellant placed reliance on the folowing case laws: 

- Rashtr/ya Ispat A/igam Ltd. — ('1990) 77 STC .182 a/so con firmed by the 

Hon 'ble Supreme C'owt — (2002)126 STC 214; 

- G.S. Lamba & Sons;, Secjnecabad & Others — ('2011) 52 APSTJ 191 
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Sharat Sanchar iVtqam Ltd. (2006) 145 STC 91 ('Sc1  
HLS Asia Ltd. — (2003,) 132 STC 217 (Gauhati) 

() that the Board vide Circiar Nc. 198/8/2016-S.T. dated 17.08.2016 has 

clarified the matter; that invoice dated 31.03.2013 has dearly specified the 

deschptions stipulated in the context of 'dumper' being given by the appellant to 

Ni/s. Spir Construction Co.; that thus, the dumpers were transferred by the 

appellant to Ni/s. Spiral Construction Co. for their use as per the oral 

understanding; that therefore, the appellant had transferred the dumper and had 

also delivered the possession of the dumper to Ni/s. Spiral Construction Co. for 

their use; that once the dumper is transferred by the appellant to the respective 

company for their use, the rights as existing with the appellant terminates when 

dumners are transferred and those right vests with the respective company; 

that there was consensus ad idem between the parties that the machinery shall 

cc transferrec by the appellant oniy for the use by Customers by transferring 

ccntro and possession of the same and not to provide any kind of service; that 

the transaction between the appellant and Customers is purely a transfer of right 

to use the goods and no element of service is involved; that the provisions of 

serce tax laws as applicable w.e.f. 01-07-2012 substantiate the appellant's 

stand that service tax is not appiicable to transactions involving transfer of right 

use the goods; that the definition of service was inserted in the Finance Act, 

2012, w.e,f, 01.07.2012 under Section 65B(44); that the definition of service 

makes it clear that such transaction in which supply of goods is a deemed sale 

within the meaning of Article 365(29A) of the Constitution of India, would not be 

termed as service; that the definition of 'service' provided under Section 65B(44) 

of the Finance Act, 1994 includes a declared service; that the term 'declared 

service' has been defined under Section 65B(22) of the Finance Act, 1994 to 

mean any activity carried out by a person for another person for consideration 

and declared as such under Section 66E; that thus the provisions of service tax 

laws, as enacted post negative list regime also substantiate the position that 

when a transaction is deemed sale within the meaning of clause (29A) of Article 

356 of the Constitution, the same would not be treated as service and in this 

regard, the definition of declared service has also further clarified that the 

transaction involving right to use is not covered in the ambit of levy of service 

tax; that tnis position in the negative list regime is aligned with the position of 

law as prevailing during the earlier period and further justifies the stand of the 

appellant that the present transaction, being deemed sale under the provisions 

of clause (29A) of Article 366 of the constitution shall not be treated as service. 
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(iv) The extended period :tator ct invokabie in the matter as no 

facts have been suppressed 'thm ca h- e oeriod of disoute nvoived is FY 

2012-12 to 2015-16 whereas :he show cause notice issued on i2J2.2017; that 

they have never suppressed ani fact from the department; that the appeant 

was under belief that most of then-  .activhies were not taxable and they stW hold 

such belief even today made abcve that ta allegation of suppression could not 

be proved the department was ot pro\iad tha same; that therefore, the show 

cause notice was barred by !imtak:cn and the demand beyond the normal period 

is liable to be set aside on this mud a'so: that it is well settled law that the 

department cannot invoke the ex::ended peod of limitation unless there is an 

established act of suppression or m-decarccicn with intent to evade payment of 

duty; that their record has beer audited eur!y by the department; that the 

appellant placed reliance on the fci:winç decisions: 

Cosmic Dye chemical -• .1955(75,) 5. L. T 721 (5. C) 

- Tam/I Nadu Housing BOard - 1994 (74,  EL. T. 9(5. C) 

- Cad//a Laboratories Pvt. Ltc — 2003 (152i EL. T 262 5.C) 

- Pushpam Pharmaceutica! mpac" — 1995 (78) EL T 401 (S. C) 

- Continentai Foundation Jcin Ventue /ding, Naphtha HP. — 2007 (216) 

EL.T 177 (S.C.) 

Alumeco trusion — ( 2(T '0 (249) EL T577 

- National Rifles — ccE1999 (112.) EL. 7 483 

SPGC Metal indusLies P't Lcd. — CCE 1999 (111) EL. T 286 

- Gujarat State Fer'ciIiers — 1996(84) 5 L. T 539 

ill (TID) Ltd. — 2007(11) T3th (7) 

Neyveli Li1gnite Corpora1i; LccL — 2017(209) EL T310 (Th) 

Bentex Industries — 2034 .'t'7) EL I 37 (SC) 

- Binny Limited - 2003 (1561) SL TA327 (SC,) 

- Ganges Soap Works (F) Ltd. -- 2003 (154,) EL TA234 (SC) 

- Padmini Products - 1989 (43, EL T 155 (SC) 

- Chemphar Drugs & LIniments — 1989 (40,) EL T276 (SC) 

- Gopal Zarda Lidyog — 2005 (188, EL J'251 (SC) 

- Padmini Products — 1989 (31) ELT 195 (S.C.) 

(v) The appellant submitted that penalti under Section 77 and Section 78 

the Act can be imposed only it :he assessee contravened any provlsor of law 

related to service tax and suppresses an,' information from the deoartment; that 

the appellant has not suppressec any fact with ar intention to evade payment of 

service tax; that therefore, cenalty under Section 78 of the Act cannot be 

imposed in the present case; tha: the eopeliant under impression of bona-fide 

belief that the services in question were excluded from the levy of service tax 

under 'works contract service' and 'supp! of tangible goods service'; that they 

relied upon following case laws: 

Electrical Mfg. Co. P. Lto 1989 (40) ELT 472 which affirmed by the 
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Hon ble Supreme Court — 1996 (83) ELT A44 
S'ikram Plastex Pvt. Ltd. — 2008 (225) EL T282 (7=,) 
Ra¼s India Ltd. — 2006 ('201,) EL T 429(7=) 
Patton Ltd. — 2006 (206) EL 7=496(T) 
Satguru Engineering & consultants Pvt Ltd. — 2006 (203) ELT492 (T) 
Indian Hume Pipes Co. Ltd. — 2004 (163,) EL T273 (T) 
Akba;-  Badruddin Jiwani — 1990 (047) ELT 0161 SC 

Chemphar Drugs and Liniments — 1989 (40) ELT 276 (SC) 

(vi) The present issue involved interpretation of complex legal provisions and 

therefore, imposition of penalty is not warranted in the present case; that they 

placed reance on the foUowing udgrnents: 

- Ispat industries Ltd. - 2006 (199) EL T 509 (TrL -Mum) 
5ecretay, Twon Hail Committee -2007(8)5. Ti?. 170 (Tn. - Bang.) 

- Sikar Ex-serviceman We/fare Coop. Society Ltd. - 2006 (4,) S. Ti?. 213 
(Tn. - DeL) 
- Haldia Petrochemicals Ltd. - 2006 (197) EL. 7= 97 (Tn. - Del.) 

Siyaram Si/k Mills Ltd. - 2006 (195) EL. 7= 284 (Tn. - Mum bai) 
fibre Pc/is Ltd. - 2005(190) EL. 7=. 352 (Tn. - Mumbai) 
ITEL Industries Pvt. Ltd. - 2004 (163) EL. 7= 219 (Tn. - Bang.) 

(vii) Section 80 of the Act provides that no penalty shall be imposed on the 

assessee for any failure referred to in sections 76, 77 or 78 of the Act, if the 

assessee roves that there was reasonable cause for the said failure; that thus, 

the Act statutorily provides for waiver of penalty; that in the present case, there 

was a bonafide belief on part of the appellant that the impugned activities were 

not subject to service tax, based on the detailed grounds given hereinabove; 

that therefore, there was reasonable cause for failure, if any, on part of the 

appellant to pay service tax and to file service tax return; that hence, in terms of 

section 80 of the Act, penalties cannot be imposed under Sections 76, 77 and 78 

of the Act; that they placed reliance upon following judgments: 

574 Engineering Ltd. - 2004(174) EL. 7=19 (T-LB,) 
F/ngman Air courier Pvt Ltd. - 2004 (170) EL T 417 (T) 
Star Neon Singh - 2002 (141) EL T 770(7=) 

(v) When no tax liability arises, no question of interest is left for 

determination. 

A personal hearing in the matter was attended by Shri Ambarish Pandey, 

Advocate, who reiterated the grounds of appeal and submitted that the appellant 

is a sub-contractor engaged in construction of public road awarded by 

Government of Gujarat to their contractor; that they are claiming exemption 

under Serial No. 13 of Notification No. 25/2012-ST dated 20.06.2012 and not 

c,:29(.h); that the condition of service to be provided to the 
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Government/Government authcrftv etc. for exemption is for services at SR. 

No.12 and not for Sr. No. I chat the copies of work orders and affidavits 

provided by the service recipients: that have supped dumpers and mobile 

mixture to private entities on h -e basis wibiot any written agreement; however, 

the fact is that these goods wene in possession & control of the hirers and not in 

possession/controi of the appeia 
- 

'CL now submitting affidavft aiso to 

this effect; that on query whether these documents were submitted during 

adjudication, he replied in negave; thai: they have filed ST-3 Returns in time 

and not suppressed facts from the department and hence, extended time not 

invokable in this case. 

Findings:  

5. I have carefully gone t!-:rcuqh the facts of the case, the impugned order, 

the appeal memorandum, the -ounds of peal and the submissions of the 

appellant. The issue to be decideci in. the present appea is as to whether the 

impugned order confirming demand, ordering interest and imposing penalty, in 

the given facts of the case, is con-act or otherwise. 

6. The appellant contended that they ca:ried out work related to excavation 

of clay with lead and lift for constructior of public road as sub-contractor of M/s. 

Shanti Stone Quarry Works and s. ashram Bulders, who got tne sac won< 

from the Government authority anci hence,. aigible for exemption under Sr. No. 

13 of Notification No. 25/2012-ST dated 2O.C62O12, however, the lower 

adjudicating authority did not consider exemption from payment of service tax, 

would like to reproduce relevant omon or the said notification, whicn s as 

under: 

p13. Services provided by WaY of construction, erection, conrmissioning, 

installation, cornoletion, rc17ng out. reriafr, matntenance, renovation, or 

alteration of, - 

(a) a road, bridge, tunnei, or terminal for road transportation for use by 

general public; 

(b) to (d) 'I
(Emphasis suppiied) 

6.1 In view of above, service raated to ccnstruction/ repairing! alteration etc. 

of road for use by general pubiic is exempted from payment of service tax. in 

the present appeal, I find that the appeliant had not submitted any supporting 

evidence from which it can be proved that the work carried out by the appellant 

was relating to construction of road for use by general public. I aiso find that the 
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a;paant has not established correlation between work carried out by them and 

wor<or main contractors and the invoices submitted by the appellant are 

showinc description of work as clay work, earth work like excavation, lead and 

lift etc, from which it cannot be established that the said work done by the 

appeUant for construction of road for use by general public. I find that the 

appellant had carried out excavation of clay work as sub-contractor and 

description mentioned on invoices issued by the appellant does not cover the 

categories stipulated services as mentioned in Sr. No. 13 of the Notification No. 

25/2012-ST dated 20.06.2012. 1 also flnd that the appellant has argued that the 

work relatec. to construction of road given to them by M/s. Shanti Stone Quarry 

Worls and M./s. ?arishram Builders to whom the main work was awarded by the 

governnient authorities however, the appellant has not produced any agreement 

to this effect. Th view of above, I find that the appellant has carried out same 

work related to excavation of clay with lead and lift, which needs to be covered 

under work contract service as held by the impugned order. In view of above, I 

have no option but to hold that the appellant is not eligible for exemption from 

paymen: of service tax in term of Sr. No. 13 of Notification No. 25/2012-ST 

dated 20.06.2012 and the lower adjudicating authority has correctly confirmed 

demand of service tax of Rs. 19,32,707/- under works contract. 

I fi no that the lower adjudicating authority has held that the appellant had 

supplied dumper, hLtachi machine and mobile mixer 'on hire basis' which falls 

unoer 'suppiy of tangible goods' service involving service tax of Rs. 2,34,398/-. 

The appellant contended that they supplied dumper, mobile mixer & hitachi 

machine etc. on hire basis to their customers, wherein the possession and 

control of the same were transferred for the exclusive use of the hirers and 

hence, classifiable as sales under the provisions of State VAT & CST laws and 

chargeable to VATICST and not service tax. 

6.3 1 find that taxable service of "Supply Of Tangible Goods Services" has 

been defined under Section 65 (105) (zzzzj) of the Act as Taxable service means 

any service provided or to be provided to any persor. by any other person J 

reition to suoo/v of tangible goods indudina machinely, equivment and 

a,opiiances for use1  without transferring riht of possession and effective control 

of such machi'ery, equIoment and appliances" Thus, service would become 

taxable under this category when the said service is provided in relation to 

supplyof tangible goods for use jiithout transferring right of possession and 
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effective control of goods. in this .gard. ord has clarified 'ide Circular D.O.F. 

No. 334/1/2008-TRU dated 2-c-23C8 wh:h reads as under: - 

"4.4. Supply of tangible gooc f:c use: 

4.4.1 Transfer of the 17t to USE an,v goods is 1ev/able to sales tax / 
VA T as deemed sale of gocc rtic1e 366 29A)(d) of the constitution of 

In diaj. Transfer of riaht to us'e  invo!vss transfer of both possession and 

control of the goods to the user of the ocods. 

4.4.2 Excavators1  wheel loaders, dump trucks, crawler carriers, 

compaction equ/0mer7t. cranes, etc., ofiShore construction vessels and 

barges, geo-technical vessels, tug and be flotillas, r1g5 and h(gh value 

machineries are supplied for use, wth no  legal r/ght of possession and 

effective control. Transactibri of al/ow/na another person to use the 

goods, without giving leal  rloht of nossession and effective control, not 

being treated as sale of goods. is treated as sen/ce. 

4.4.3 Proposal is to leq service iax on such services provided in 

relation to supply of tangible goods, cluelng machitieiy, equtornent and 

appliances, for use, w'th no /o. ai nght of possession or effective control. 

Supply of tangible goods fo' use end 1ev/able to VA T / sales tax as 

deemed sale of goods, is not covered under the scope of die proposed 

service. Whether a transact/or /Oies fransfer of possession and control 

is a question of fact and to be aecided based on the terms of the 

contract and other mater'a/ facts This could be ascertainable from the 

fact whether or not VA T is oya/e or pad." 

(EmDhasis suiec 

6.4 The above clarification issued by the CBEC clearly states that transfer of 

the right to use goods is eviab to sales tex / VAT as deemed sale of goods and 

that transfer of right to use invdves transa of possession as weH as control of 

the goods to the user of the goods and merdy allowing another person to use 

the goods, without giving egel right of oossession and effective control cannot 

be treated as sale of goods and to be t:eated as service. it has also been 

clarified that service tax is to be evied on such services provided in relation to 

SUPPlY of tangible goods, incudi ma:d mery, ecu:;pment and appUances. for 

use, with no legal right of possession or effective control and that whether a 

transaction involves transfer of possessor ard control is a question of fact and is 

to be decided based on the terms of the ccnbac: and other material facts. 

6.5 Hence, keepng in view the detion of taxable service of 'supply of 

tangible goods for use' service and ciarfication issued by the Board vide ietter 

D.O. F.No. 334/1/2008-TRU dated 29-O223O8, it is important to refer to the 

terms of the agreement executed by the appellant with the customer to whom 

dumpers, mobile nmxer & htacn macn;re etc. were given on fire to examine as 
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o whether the appeflant had suopied the said equipments with legal right of 

possession and effective control or not and whether the transactions to provide 

eqpments on hire are to be consicered as deemed sale of goods or otherwise. 

However, I find that there is no agreement at all with the appellant and hence, I 

have no oDtion but to hold that the transactions are not deemed sale as defined 

in Article 356 of the Constitution. 

5.6 1 find that clarification dated 29-02-2008 issued by CBEC clearly mentions 

the transfer of right to use any goods is eviabie to sales tax I  VAT as 

deemec sale of goods and that transfer of right to use involves transfer of both 

possession and control of the goods to the user of the goods; that it further 

c:ahfies that transaction of aliowinç another person to use the goods, without 

giving legal right of possess on and effective control, not being treated as sale of 

goods, is treated as service; that mere payment of VAT/Sales Tax by the 

apeant does not mean that the activity is not liable to Service Tax. I am of the 

considered view that the appellant has not transferred the right of possession 

and effective control of these equipments and therefore, the appellant has 

provided 'supiy of tangible goods service' and this is not covered under deemed 

sae. Since, the appellant has only supplied the tangible goods without 

transferring right of possession and effective control of such equipments, I hold 

that the appellant has provided 'supply of tangible goods' service defined under 

Section 65 (105)(zzzzj) of the Finance Act, 1994 and they are liable to pay 

service tax of Rs. 2,34,398/-. 

7. 1 find that the appellant had produced affidavits notarized on 13.08.2018 

i.e. arLer more than one year from tne date of inquiry was initiated; that this 

affidavit was flied with the department only after the impugned order was issued 

and hence, ft is only an afterthought of the appehant to get rid of clutches of law 

and service tax liability. 

8. 1 find that the appeUant had provided taxable services but not paid service 

tax due and nence, needs to pay service tax along with interest. I find that the 

aDpeliant had suppressed the material facts from the department with intent to 

evade payment of service tax as these facts came to knowledge of the 

department only after inquiry was carried out. The appellant suppressed the 

material fact from the department with intent to evade payment of service tax by 

rot correctly filing ST — 3 Returns. I hold that the appellant has contravened the 
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provisions of SecUo. 68 an1 Secton 7D c :he Ac witn intent to evade payment 

of due service tax. Thereo-e, he mpuçned order has very corectiy confirmed 

the demand of service tax under Sectic 73) of the Act and penalty under 

Section 77 and Section 78 o the .ct s cccdy imposed. 

9. in view of above, I UhCiO :ha imougned order ard reject the appeai fied 

by the appeilant. 

c1' TiT 

9.1 The appeais flied y  the Ap:eiant5 stand disposed off in above terms. 

* c: ) 

fl9Rqd 3fi) 

By RPAD 

0, 

1. M/s Shanti Construction Co, Krura1 

Compiex, First Fioor, Cpp. unagadh 

Octroi Naka, Teachers Coon, 

Veravai, District — Gir Scmnath, ?in — 

362 266 

(1) tfF[ iTci, q- c 

c) jqo'i 

c2.1i IT 1Hi 

3I 9I 

ciQi, izi: 11 q 

H.  

'1CdIG 

(2) 31ld, P4 

çl___ ___ ____ 
(3) c*d '31T1, ) a ai — '3iic 

L qoJ jcIq 
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