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-Wv nensha aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 
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A teal to Customs, Bxcise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
- en apgetu Lies to:- 

Ii - 't'bielibx 
Or- 

T spec cn o C s ems Excise & Se \ice 'x Appellate rau-iaI Oi West Block No 2 Ct. °uram New relhi in all -icters 
relating to classification and valuat:on. 
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To toe West recionai bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2v Floor, Bhaumali Bhawan, Asarwa 
Abmeoaeutd-3i0l6io case of appeals other than as mentioned in pars- 1(a) above 

. tT 9gh anUe s'-s. 2001, RhR s. ge.7e 
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The apses] to she Appellate Tribunal shall be filed in cuadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

2031 and sba.I as accompanied against one which at east should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

of eutyoemand/interest/penalty/refund is upto S Lac., S Lac to 50 _ac and above 50 Lao respectively in the form of 

crossec bank drsft in fsvour of Asst. Registrar of branch of any nomlnated public sector bank of the place where the bench of any 

nominated ocbiic sactor bank of the place where the bench of tne Tribunal is situated. Application made for grant of stay shall be 

sccompan:ed bye ice of Ps. 530/-. 
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Wa appea cancer sue sact:on (1) of Section 85 of the Finsnce Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

ST.5 as prescrioed cancer Rule 9(11 of the Service Tax Rules, 1994, and Shall be accompanied by a copy of toe order appealed against (one 

ci senich shat be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

more than five ikhs but not exceeding Ps. tifty Lakhs, Rs.10,000/- where tne amount of service tax & interest demanded & penaity 

ievie&15r001e Fran fifty Lakhs rupees, in the form of crossed sank draft in favour of the Assistant Registrar of the bench of nominated 

°tee5Tp ect 3-j- o ne p  ace wrere the bencn os Triour01  s Luo ed / Apoliction mde for g  -it of stay scll  be acconoanied oy a 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1094. shall do flled in Fcc SIlT s 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accomoanied by a copy 01 a:dc: 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) 0ne of \vh:ch shall be a cera::td 
copy) and copy of the order passed by the Commissionerautiiorizing the Assistant Commssioncr c Do-
Commissioner of Central Excise/ Service Tax to file the appeal before the Apeliate Tribunal. 
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before J0e Tribunal on payment of 1O% of the duty demanded where duty or dut and penalty arc :11 dsnan-. cc 
penalty, where penalty alone is in dispute. provided the amount of pre-deposit payable \VC'J.. ha sub-. ccc a 
ceiling of Rs. 10 Crores. 

Under Central Excmse and Service Tax, "Duty Demanded" shall incinde: 
Ii) amount determined under Section 11 D; 
(i:) amount of erroneous Cenvat Credit taken: 
(iii) amount payable under Rule 6 of the Cnn at Credit Rales 
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A' reiIoh 'apoication lies to the Under Secretary, to the Govern-nent of India .Rcv:s:o: cc::dcc. ia:: 
MinisLry Om Finance Deoartinent of Rece-tr.e 4th 'oor Jee'.an Gem  Eu ui-cg 0 '- '\ - 
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I-' case of rebate of Wi s of excise on gooc.s exoor cc. to anc counL- \ or Le ion no a '- -' o a on cxc so 
matercal used in tue manufacture of the gooas which are exported to any country or terrctory cucts:de lucca. 
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In case oflgoodsbxuorted outside India export to Nepal or Ehutan, ciothout payment of clan. 
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Credi 01 51Yt OJiS aloc cc Lo Dc utlizea occaras pa\-"'e-i o cxc se Wi c 0' ''"am a-o"u S _.-ce 'e c-os s '--S 
of this Act or theRuies made there under suca order is nassec by tue Commmsstone: ,Aaneas) on or aLter. car 
date appointed under Sec. 109 of the Finance (No.2) Ant. 9998. - - - 
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't'Ih' tri - 'n- .' mOTEA-8,', -n ST '-co c''.c'-i tmart- (' 4.a)'--'--.is'c,2001. a "-c--. Os 00'I'i 0' 
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The above apohcaoon shall be made n dunlicate n Par-n 'No E- 8 as spec fled rd a C' -a .u' S 
(Aupeals) Rutes 2001 w'thin 3 months from ne da e on cn ch Lrie otue- soJ- '- a-a - a"m. s s 
communicated and shall be accompamed by two copies each of the 010 and Order-in-An-coaT llt shacd also be 
accompanied by a cony of TR-6 Challan eviuencang payment oi prescribed fee as orescdhliec: unue: Sectcon 35-
EE of CEA, l94. under Malor Head of Account. 
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-s-I-  p'i i75ss- P PT 0 (9 (9TF-T 1-- -"neI- i A" -u 

TTITtTn us ITOTTITSTs' 'iITIT200/-ST -ci-' (TOT OTTtTTOTeITtrST , -, -----------c '- - 

1000-/ P15-j'I-IH "fr-LOT'' .
- 

The revision applicatmon snail be accompanied by a fee of Rs. 200,'- where the amount :nccxec: :n lInac-os . cc- 
Lac or less andRs. 1000/- where the amount mnvoivec. iS more than Rupees One Toe. - 
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if the order covers vaniousnumbers of order- in 0rmgina1. fee for each 010. should he anal ccc the aforcsaic. 
manner, not wmthstandmng the fact that the one anneal to the Aupellant Tribunal or the cite analceatcon to 
Central Govt. As the case may be. in filled to ayoi6 scrmtoria cl'Ork if excising Rs. I laklc fechll Es. 199- al: 
eacn. 
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One copy of annlication or 0.10. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stanfpThfRs.6.50 as prescnbed under Sdbedue-I in terms of the Court Fee ActJ9ia. as amended. 
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Attention is also mnvcted to the rules coveninm these and other related matters contained ccc the Customs. Exc-:sc- 
and Service Appellate Tribunal )Procedurel 1oles, t982. 
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P0r the elaora° detao1 eo ano 1aiesi pros slops relaling o '01 ng  of anpeal to the nigT anc'-aea dcc'- 
appellant may refer to the Departmental website wwwcoec.gov.in. ' - 



Appeat No: V2 /183 & 184/BVR/2018-19 

:: ORDER-IN-APPEAL::  

The nresent two appeals have been filed by the Appellants (herein after 

raf ad to as "Appellant No. 1 to Appellant No. 2") as detailed in the Table 

becw aganst Order-in-Original No. 14/EXCISE/DEMAND/18-ig dated 17.07.2018 

erehafter referred to as 'the irnougned order') passed by the Assistant 

Co :ss:oner, Central GST Dvision Bhavnagar — 1, Bhavnagar (hereinafter 

referred to as 'the lower adjudicating authority'):- 

Sr. Appeal No. 
No. 

Appellant 
No. 

Name of the Appellant 

V2/83/BVR/2018-19 Appellant 
I No.1 

M/s. Raj Steel Re-rolling Mill, GIDC, Plot 

No. 16-17, Vartej, District: Bhavnagar. 
2 V2/184/BVR/2018-19 Appellant 

No.2 
Shri Murarilal Rameshwardayal Gupta, 
Partner of M/s. Raj Steel Re-rolling Mill, 
GIDC, Plot No. 16-17, Vartej, District: 
Bhavnagar. 

brief facts of the case are that Appellant No. I was indulging in 

candestine removal of excisable goods and hence, search was carried out by the 

deoantment on 03.09.2015 wherein the physical stock of flnished goods viz. MS 

Ang.e/Fiat1iRound-Square of 971.910 MTs. and Waste & Scrap of 1.730 MTs. 

tota. 73.54 MTs.) was found short as compared to quantity shown in Daily 

COCK :.ec;stEr. now Cause Notice No. V/i-41/Demand-Ra teei/16-i7 cated 

28.04.2017 was issued aleging clandestine clearance of goods and proposing 

demand of recovery of Central Excise duty of Rs. 39,85,958/- from Appeilant No. 

I under the proviso to Section IIA(4) of the Central Excise Act, 1944 

hereafter referred to as "the Act") along with interest under Section 11AA of 

the Act; im?osition of penalty on Appellant No. I under Rule 25(1) of the Central 

Res, 2002 read with Section 11AC(1)(a) of the Act. The SCN also 

o-000seo to impose penalty under Rule 26(1) of the Rules upon Appellant No. 2. 

The SCN was adjudicated by the lower adjudicating authority vide the 

mougned order under which demand of central excise duty of Rs. 39,85,958/-

was confirmed under Section 11A(4) of the Act along with interest under Section 

AA of the Act; renafty of Rs. 39,85,958/- was imposed under Rule 25(1) of the 

Rues read with Section 1IAC(1)(a) of the Act with benefit of reduced penalty as 

envisaged under proviso to Section 11AC(1)(e) of the Act and penalty of Rs. 

3,00,000,'- was imposed on Appellant No. 2 under Rule 26(1) of the Rules. 

'- -.r -'-.- aggrieved with the impugned order, the appellants have preferred 

the present appeals, inter a/ia, on the grounds as under: 

The imrugned order is not proper, legal and correct as the same has been 

passed on the basis of the assumptions/presumptions; that it is general practice 

in India that the stock of the manufactured goods is being accounted 

Page No. 3 of 11 
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Appeal No: V2/183 & 84I5VR/2C8-i) 

for in the Daily Production Register on aoroximate base; that the cuantity of 

final products manufactured by the Appeant was depending uoon the nature cf 

the melting waste and scraps of iron and Steel Products, procured bvthem from 

various Ship Breakers of SBY Aiang/Sosiya; that if the said imported shps were 

heavily rusted or deteriorated due to safting/sea water; that the qua:ty of the 

raw materials varied from ship to ship having no flxed para meter of yieng 

the final products; that the Government has not prescribed ny statuton manne 

how to maintain the Daily PocuLuon ReyL, that IL 5 ct fes vegh Lhc 

raw materiaj while feeding into the "Furnaces" having 1100°C temrerature and 

hence, waste and Scraps of iron and Steel product is estimated/approximated to 

get the finished products; that the disputed short stock was negiig!bie and found 

Only due to the reasons that the stock of manufactured goods duhng the day 

was being maintained by considering the weight loss 6% to t2% acprox. and 

hence, physically stock was not lyina in the factory; that the'j or:oe: 

maintained books of account; that the quantity of finished oroducts was avzvs 

being entered into Daily Production Register and quantfty of the raw materiai 

was also being ascertained on approximate basis; that balance incurred cny due 

to the arithmetical calculation, which was ascertained by aoo:-oxaticn: that 

they relied upon case law of the Hon'be Tribunal in case of Prakash indusd-ies 

Ltd. reported as 2017 (358) ELT 1149 (Tn. Del.); that therefore the aegation 

made in the show cause notice is not •iega and proper. 

(ii) The appellant had closed their manufacturing activities from ecembe:-, 

2014 due to abnormal circumstances of the company and fluctuation of the 

Market. 

(iii) The Bank Officers and their Chartered Accountant issued inspection report 

after physical verification of stock of raw material as well as finished goods cr 

releasing fund to the Appellant; that therefore, •the shortage was not because 

Appellant was involved in evasion of Central Excise duty. 

(iv) It was alleged that shortage of physical stock of finished goods 

the factory was 973.640 MTs., however7  the department has not c:-ooucec any 

evidence of clandestine receipt of the raw materials from which the flrtshed 

goods under dispute were manufactured; that the department has not 

that the Appellant procured raw material clandestinely during 

dispute. 

-. . '-S 'St 
._ Lbs)L4 

(\I) The appellant maintained stock of raw material register as we as Da•' 

Production Register were being maintained on approximate basis; that the 

authorized CA of the Bank has never reported regarding the burning loss; that 

?g \o. 4 



Appeal No: V2/ 183 & 184/BVR/2018-19 

o:y the physical weighment of the stock was ascertained wfth reference to the 

stcc< of the fin shed goods shown in the records; that how the stock of the 

:sed goods had been shown in the records had not been verified by the said 

CA at the time of carrying out the physical verification; that even, the Central 

Excise deartment had never inquired about the burning loss; that• •n the steel 

bust-y, :ne burning loss is important factor; that if the burning loss of raw 

materia :s very high, then the cost of the final products wiU increase as per 

market conditions; that this factor has been ignored by the lower adjudicating 

-'-'-I cJ the charges confirmed without any corroborative important 

. tnat tne aegation made on basis of stock verification report of CA the Bank 

tes' evidences"; that the burden to prove clandestine removal is on 

the department, which has not been proved. 

tnat the department has not furnished calculation as to how it has worked 

out the evasion of Central Excise duty to the tune of Rs. 39,85,958/-; that-  the 

department simply worked out disputed duty evasion by considering total 

uarTh,' of finished goods; that each and every transaction is required to be 

conseced to work out the duty liability with reference to the transaction value 

as provided under Section 4 of the Central Excise Act, 1944; that the department 

Tort aced any evidence to justify the rate taken to determine the duty 

of s. 39,85,958/-; that the average value is not justifiable without any 

matea edences; that the value of iron & Steel Products always fluctuates on 

basis; therefore, the value ascertained by the department for evasion 

-' r 
'-I U - uty of Rs. 39,85,958/- is not justifiable. 

(v The staterrent dated O7O2.2Oi7 of Shri Niraj Jagdishbhai Joshi, Relation 

Iana;er E), R. M. M. E. Department, Administrative Building, 2 Floor, Nilarn 

augh Circle, Bhavnagar is not corroborative evidence; that it was practically not 

feasible to weigh all the finished goods on the date of visit to get exact quantity 

of finishec goods and hence, average weight was taken; that statement dated 

7O22Ui7 of Shri Manoj P. Gohil, CA is also not relevant as he clearly stated 

t-hat they have not carried out weighment of entire stock of finished goods lying 

the factory premises. Therefore, the so-called demand issued on the basis of 

the fi;::-es shown in the Daiiy Production Register is not justifiable. 

I The department has not disclosed as to which fact has been suppressed 

by them wTh intent to evade payment of Central Excise duty; that the Appellant 

had aways disclosed the true facts in the periodical monthly ER-i Returns, ER-6 

ReturnS and had filed yearly returns showing receipt of raw materials, goods 
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Appeal No: V2/183 i84I3VR!2C18-9 

manufactured and the goods removed aong with particulars of payment o1: 

Central Exdse duty; that the Appellant had not contravened any of the provisior,s 

of Central Excise Law, therefore, the Appeant is not Uabie for ena 2CtOfl 25 

proposed under Rule 25(1) of the Centra Excise Rules, 2002 -cad with Sect:ror. 

11AC(1)(a) of the Central Exdse Act, 1944. 

(xi) The demand of Central Excise du of Rs, 39,85,958/- not ustt1:a1e 

the eyes of Central Excise Law, Shri Muraria Rameshwardayai Guta, Pa:ner 0.1: 

our firm is also not liable for penal action under Rule 26(1) of the Centra Excse 

Rules, 2002. 

(xii) The case laws as referred in the impugned order are not appicabie in the 

present case as the lower adjudicating authority has not fciowed noms 

principle of natural justice as he did not consider the case laws reed upon 

them as under: 

- Order No. A/11033-1034/2015 dated 17.07.2015 of the on'ble CESTAT, 
Ahmedabad in the case M/s. Bajrang Castings Pvt. Ltd. 

- Om Aluminum Pvt. Ltd. — 2014 (311) ELT 354 (Tn. Ahrnd.) 

Ramadevi Steels Pvt. Ltd. — 2017 (345) ELT 128 (Tn. Del) 

- IMI Abrasives Pvt. Ltd. — 2017 (345) 285 (Tn. Del) 

- Akshay Rolling Mill Pvt. Ltd. — 2016 (342) ELT 277 (Tr. Kolkata) 

- Jasmine Paints — 2013 (287) ELT 239 (Th. Del) 

- Isco Track Sleepers Pvt. Ltd. — 1995 (75) ELT 838 (Tñbuna) 

- Beekaylon Synthetics — 2003 (158) ELT 307 (Tn. Del) 

Shree Sidhbali Ispat Ltd. — 2017 (357) EIT 724 (Tn. Mumbal) 

4. The Personal hearing in the matter was atended by Sht-i K. aru and 

Shri G. H. Qureshi, both consultants, who reiterated the grounds of 2fliDC2S and 

made written submissions; that they sao that there are no evidences avaable in 

the case for clandestine clearances but arrved at due to diffe-ence a:lslng 

stock on account of continuous clearances; that for getting bank oan, hher 

stock was shown by them; that burning loss also needs to be accounted for; that 

appeal may be allowed on above grounds. 

4.1 The Appellants vide letter dated 15.04.2019 made wr11en submission 

stating, inter a/ia, saying that they reiterate the submissions made in the Aooeais 

and further stated that the burnino loss is incurred depending uoon use of a-

rofl-able scrap into re-heating rurnace; tha: a Cecnicate datec :604.1 o a 

Registered Chartered ngineec SUDmttcC y :nem; tnat tney fu-:rer reeo uon 

following case laws: 

2009 (238) ELT 495 (Th. Ahmd.) — Baroda Roiling Works 
2015 (317) ELT 268 (Tn. Mumbal) — Taloja Forging Pvt. Ltd. 

2015 (316) EL 175 ( ri. Del.) — Snyam Udyog Ltd. 
201 (322) tLT 723 ( 1. Del.) — Cm Stee Roihng MiUs 

2017 (357) ELT 834 (Th. Chan.) Sadhshjv Structural P. Ltd. 

2016 (337) ELT 311 (Tn. Del.) — Shree ianuman Loha Pvt. Ltd. 

2016 (343) ELT 565 (Tn. Del.) — Gopal Steel Industries 

2007 (217) ELT 469 (Tn. Del.) — Narhada Steels Ltd. 

?ae No. of E1 



Appeat No: V21183 C 184/BVR/2018-19 
/ 

have carefully gone through the facts of the case, the impugned order 

,-: •-,-. 
grounds of appeal made by the appellant in the Appeal Memoranda and 

as Nell as oral submissions made by them. The issue to be decided is 

mpugned order, in the facts of this case, conflrming demand and 

osnc oenafties on the Appellants is correct or otherwise. 

fd that the apellants contested the impugned order on the grounds 

that the shortage of finished goods of 973.64 MTs was found as per Panchnama 

3..2O15 because they maintained daily stock account register on 

apooxa:e basis and not on the basis of actual quantity; that there was 

b -r:ng oss was from 6% to 12% and the same was also accepted by various 

department-s. The impugned order has been passed only on assumptions 

oesumpticns and therefore, is required to be set aside. 

5.1 1 find that it is an admitted fact or record that on day of search shortage 

of hysica stock of the finished goods to the tune of 973.640 MTs. when 

the daily stock register. I furth.er find that entries of the finished 

goods avallabe in the factory in the daily stock account register and ER-i Return 

by the. Appellant No. 1 for July, 2015 was 975.140 MTs., whereas only 

15CC iTs. quantity of the finished goods was physically found in the factory at 

tre time of search carried out on 03.09.2015. 1 find that the Appellant No. 1 has 

fling onthy periodllcal stock statements/reports showing inventory of raw 

ma:erias and finished goods, book debts etc. with the respective banks for the 

urpose of fund/loan, these statements/reports were prepared on basis of Books 

of Accounts and Records/Registers induding centrai excise records maintained by 

Appellant No. 1. During investigation, statement of Relation Manager (ME) of 

so:, 3havnagar and Chartered Accountant appointed by the bank were recorded, 

as per detalls in contained in Para No. 10.8 and 10.9 of the impugned order as 

Further, I find that Shri Mano] G'ohli, Chartered Accountant, C/o. P. G. 

1-lamar! & Co., Bhavnagar in his statement dated 07.02.2017 has admitted the 

methodology of quantification of stocks and there was only marginal difference 
/r cuantilies of finished goods reported by the A'oticee in their monthly stock 

sTan-lent submitted to bank and physically verified by them. 

9 I find that Shri Niraj Joshi, Relation Manager (ME), SBI, Bhavnagar in 

h/s statement dated 07.02.2017 admitted that bank officers accompanied with 

partner/a uthoried person of Noticee No. 1 firstly verified the last stock 

statement with entries in books and records including those maintained for the 

purpose of central excise and/or statutory controls, to ascertain correctness of 

stock statement filed by borrower, thereafter, physical position of stock of raw 

materials, finished goods and waste & scrap are being taken and reconciled as 
on dated of last stock statement by adding thereto and deducting there from 

subsequent receiots and deliveries as recorded in their books/Registers, these 
quantities of stock are then physically verified and discrepancy notices, if any, is 

being reoorted in the Inspection Report." 
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6.2 in view of above, I flrc that the Sank Offic!s and Chantereb ccounta:t 

had physically verified the stock of the fLshed goods and cund as per the 

records maintained by Appein No. nc! ding records as orescribed under 

Central Excise Act and rules f;-ame thereunder. I find that these facts have 

affirmed by Appellant No. 2 vide his statements dated 0409.23i5 and dated 

13.02.2017; that Appellant No. 2 (Partner of Appellant No. has categcrica 

confessed, on 03.09.2015 before the Pancas that physicai stock ,- 

goods was available 1.500 ivTs. only in the factory premises stead of 7510 

MTs, as shown closing stock in ER-i for the month of Juy, 

Panchnamas dated 03.09.2015 drawn at factory premises, offce 

r. 
LLD, LCL 

residential premise along with seized documents were erused by 

2 and he agreed with the content narrated therein. These are admitted facts by 

Appellant No. 2 (Partner of Aneilant No. 1) in his statements da:e: 04C21E 

and dated 13.02.2017 and admitted facs need not be proved as heid by tne 

Tribunal Mumbai in the case of Aiex industres reported as 2008 (230) ELT. 73 

(Tn. - Mumbai), wherein tre :on'ble nouna! has held tnat Stasments by 

proprietor and his employees which were never retracted are sufficient ev!da'?ce 

as statement of co-accused is acsir!71551b!e-confessional statement before customs 

Officers is admissible and b,n '; - A/Iega1or r/7af the 5ateme: ca ned jnoe-

duress and coercion requires evidence, w'iich has not been done - 

plea of transfer of Rs. 25 lakhs towards al' three units is of no use as tie Director 

and Managing Director has admitEed duty I/ability on behalf of all t1ree units - 

need of bifurcation as they have not given any bifurcation t'ien?seivas' 

6.3 I would like to further rei on an oda:-  oassed dv the HcnibIa CSSTAT 

the case of Divine Solutions reDorted as 2005 (235) E.L.T. 1005 (T-t - 

wherein it has been held that c/andestine removal -Evidence - Donfesslona! 

statement - Retraction of partners admitted manufacture of computers and dear 

the same without payment of duty - Retract1on made '? Aprll-2 of earlier 

statements made in May, 1999 is too belated to be accepted as genuine - 

Confessional statements would hold the field-No need to search for eiidence" 

the case of Karori Engg. Works V/s. Commssioner Central Excise, ehi reoorted 

as 2004 (168) E.L.T. 373 (Tn. De wheren i-ion'bie CESTAT New ehi. has he 

that "Evidence - Statement — Admission/Confession is a substantial piece of 

evidence which can be used against the maker." I find that, in oresent aoeas. 

the statements have not been retracted by the Appe!ants. 

6.4 in view of above, the ar;uments/peas of the AppeUants aoou: so -ace 

finished goods found because of maintained daily soc< egiste 

xate basis considering weight oss above 6% to 12% during the 
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ufCtUflg process is not tenable. i find that the affidavit filed by appellant is 

as afterthought to substantiate the quantity of finished goods 

:andes::na:v removed as due to higher weight loss during manufacturing 

:-ocess. The statements of Appellant No. 2 have not been retracted till date and 

hence, the statements have sufficient evidentiary value, which cannot be 

oebhed onhi by bald arguments and vague affidavit. Therefore, I hold that 

shortage of 973.640 MTs in stock of the finished goods found on 03.09.2015 was 

because of ciandestinely removal by the appellant. I find that the entire facts of 

candestine emovai of goods have been found out only during the search 

oeracn, not maintained proper accounts of finished goods and suppressing the 

facts of actual clearance cf finished goods in ER-I Returns which tantamount to 

s-statement and suppression of facts from the department with intent to 

evace ayn. ent of central excise outy. 

7. The appeiant also argued that the department wrongly worked out duty 

b; considering average value of the goods. The lower adjudicating 

authohty worked out central excise duty liability under Section 4 of the Act. As 

aready he above, the appeliant had cleared the finished good clandestinely 

witncu: cover of any licit documents and therefore, the value of disputed goods 

to be determined as per Section 4 of the Act read with Rule 3 and Rule 4 of the 

Centrai xc1se Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

I wouid ike to reproduce the said Section 4 of the Act, which is as under: 

Sect/cn 4. Valuation of Excisable goods for purpose of charging of duty of 

excise. - (1') Where under this Act, the duty of excise is chargeable on any 

excisable goods with reference to their value, then, on each removal of the 

goods, such value shall 

a. /17 a case where the goods are sold by the assessee, for delivery at the 

tme and place of the removal, the assessee and the buyer of the goods 

are not related and the price is the sole consideration for the sale, be the 

transaction value; 

b. i any other case, including the case where the goods are not sold, be 

the value determined in such manner as may be prescribed." 

uie 3 and Ruie 4 of the Central Excise Valuation (Determination of Price of 

Excsable 2ocds) Rules, 2000 are as under: 

Tuis 3. The value of any excisable goods shall, for the purposes of clause (b) 

of sub-section (1,) of Section 4 of the Act, be determined in accordance with 

these rules." 

Ruie 4. The value of the excisable goods shall be based on the value of such 

goods sold by the assessee for delivery at any other time nearest to the time of 

the removal of goods under assessment, sublect, if necessary, to such 
adlusrrnent on account of the difference in the dates of delivery of such goods 

and of the excisable goods under assessment, as may appear reasonable to the 

proper officer." 

view of above, value of the goods removed without valid document 

d be the value of such goods sold by the appellant for delivery at any other 

nearest to the time of the removal of goods under assessment. In the 
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present appeal, I find that the ower acucating authority had properiy a 

correctly taken rate of value cf the finished goods as per Section 'l b' of 

Act read with Rule 3 and Rue 4 of the Cent-al Excse Valuation (ete:metion 

Price of Excisable Goods) RUCS, 2000 and thus, correctly C'- 

excise duty liability of Rs. 39,85,938/- vide hnpugned order. 

7.2 It is settled law that cases of dendestine removal, department is not 

required to prove the cases wth mathemadcal precision as have been 1" 

the Hon'ble Apex Court and Hor'ble High Courts in many judgments incdg in 

the cases of Shah Gurnan Mel renorted as 1983 (13) ELT 1546 (SC) and Aafioat 

Textiles (India) Pvt. Ltd. reported as 2009 (235) ELT 587 (SC). I find that the 

department has adduced sufficient evidences to estabish that Ap:eent \o. I & 

2 were acdvely engaged in c:destine removal of the goods and the:-efore te 

case laws cited by the appellants are of no heip to them. 

7.3 I further find that Apeant No. I & Apoeant No. 2 have i:tent:aZ. 

adopted un!awful means to evade payment of central excise enc 

evasive mind and meris-rea are cleahy estabiished. Therefore, I hold that 

Appellant No. 1 & 2 have induged themselves in removal of excisable ;co:s :: 

clandestine manner with intent to evade payment of central excise duty as he 

by the impugned order. In viev of above. I hold that Aooeart lO: I IS abie to 

pay Central Excise duty of Rs, 39,85,958!- under Section IIA(4) of the Act aon 

with interest at applicable rate under Section 11AA of the Act and AooeUant 

is liable to penalty equal to Central Excise duty under Rule 25 of the Rules read 

with Section IlAC of the Act. 

8. Regarding penalty imposed under Rule 26(1) of the Rules on Apellant 

No. 2, I would like to reproduce Rule 25(1) of the Rules, which are as under: 

"RULE 26. Penalty for certain offences. — (2') Any person wno oi/res 

possession of or is in any way concerned in transporting, remov, deoosit/n 

keeping, concealing, selling or purchasing, or in any other manner deals' with, 

any excisable goods which he knows or has reason to believe are liable to 

confiscation under the Act or these ru/es, shall be liable to a penalty not 

exceeding the duty on such goods or two thousand rupees, whichever ls greater. 

Pro vided that where any proceeding for the person liable to pay duty have been 

concluded under clause (a) or clause (d) of sub-section "V of sect/on IIAC of 

the Act in respect of duty, interest and penal all proceedings in respect of 

penalty against other persons, if any, in the said proceedings shall also be 

deemed to be concluded," 

(Emphasis supp1ed) 

8.1 Appellant No. 2 has contended that the ower adjudicating authoty faed 

to correctly apprecIate the facts of this case and has wrongly imosad 

under Rule 26(1) of the Rules. = find that Aooeilant No. 2 was the key oerson of 

Appellant No. 1 and was direct:y invoivec in clandestine remova of 'SI'-' "-: ;-•c 

?a\o. of'' 
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was ookng after day-to-day functions of Appellant No. 1 and has concerned 

hmsef in rnaters related to excisable goods including manufacture, storage, 

removal, transportation, selling etc. of such goods, which he was knowing and 

had reason to believe that they were liable to confiscation under the Central 

Excise Act, 1944 and rule made there under. Therefore, I find that imposition of 

penalty of Rs. 3 lakhs upon Appellant No. 2 under Rule 26(1) of the Rules is 

proper and justified. 

9. In view of above, I uphold the impugned order and dismiss both appeals 

of above two Appellants. 

S dIkJ c\sf1 3Tgd( dI 'illdfl 

9J The appeals filed by the Appellants stand disposed off in above terms. 

By RPAD 

M/s, Raj Steel Re-rolling Mill, GIDC, 

Plot No. 16-17, Vartej, District: 

Bhavnagar. 

-•l f, 

'l* u:.:1TcL 9. cl'jl, 

IiQ1l: lT1-lk. 

Shr Murarilal Rameshwardaya! 

Gupta, Partner of M/s. Raj Steel Re-

rolling Mill, GIDC, Plot No. 16-17, 

Vartej, Dstrict: Bhavnagar. 
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