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:: ORDER IN APPEAL ::  

The below mentioned appeals have been filed by the Appellants 
(hereinafter 

referred to as 
Appellant No.1 to Appellant No. 8") as detailed in the Table below 

Egainst Order-in-Original No. BHVEXCUS-000-JC-502Ol7l8 dated 31.01.2018 

(hereinafter referred to as 'the impugned order') passed by the Joint Commissioner, 

Central GST, Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'): - 

S. 
No.  

Appea No. Appellant 

No. 

Name of the Appellant 

1 V21611BVR12018-19 Appellant 

No.1 

M/s R.K. Industries (Unit-2), Plot No. 

V-7, Sosiya, Bhavnagar 

2 V2/62/BVR/2018-19 Appellant 

No.2 

Shri Mukesh B. Patel, Partner of M/s. 

R.K. Industries (Unit-2), Plot No. V-7, 

Sosiya, Bhavnagar 

3 V2/63/BVR/2018-19 Appellant 

No. 3 

Shri Kishor Amarshibhai Patel, Plot 

Proprietor of M/s. Shree Krishna 

Enterprise, 304, Shoppers Point, 

Parimal Chowk, Waghawadi Road, 

Bhavnagar 

4 V2/64/BVR/2018-19 Appellant 

No. 4 

Shri Vinod Amarshibhai Patel, Plot 

No. 102, Escon Mega City, Opp. 

Victoria Park, Bhavnagar — 364002 

5 V2/60/BVR/2018-19 Appellant 

No. 5 

Shri Mahendra Ambalal Rana, 

Partner of M/s. Maruti Metal 

Industries, A-209, Leela Efcee. 

Waghwadi Road, Bhavnagar - 

364002. 
6 V2/10/BVR/2018-19 Appellant 

No. 6 
Sanjeev Gupta, Proprietor of M/s. 

R.G. Gupta & Co., Motia Khan, Mandi 
Gobingarh, Punjab 

7 V2/14/BVR/2018-19 Appellant 

No. 7 
Baldev Kishan Gupta, Proprietor of 
M/s. Baldev Kishan Gupta & Co., 
Netaji Subhash Market, Mandi 
Gobingarh, Punjab 

8 V2/15/BVR/2018-19 Appellant 
No. 8 

Jitender Kumar, Proprietor of M/s. 

J.K. Jindal & Co., Motia Khan, Mandi 
Gobingarh, Punjab. 

2. The brief facts of these appeals are that Appellant No.1 was engaged in the 

process of obtaining goods and materials by breaking ships, boats and other floating 

structures, which amounted to manufacture in terms of Note-9 of Section-XV of the first 

Schedule to the Central Excise Tariff Act,1985 (hereinafter referred to as "CETA") and 

was registered with the Central Excise Department and had been availing Cenvat credit 

under the provisions of Cenvat Credit Rules, 2004 (hereinafter referred to as "the 

OCR"). Appellant No. 2 (Partner of Appellant No. 1) was alleged to have clandestinely 

cleared the excisable goods and evaded payment of Central Excise duty; Appellants 

No. 3 & 4 were brokers through whom clandestiney goods were allegedly cleared by 

Appellant No. I and Appellant No. 2, Appellants No. 5 to 8 were buyers who had 

- lgedly purchased the clandestinely cleared goods from Appellant No. 1. 

Page 3 of 29 
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2.1 The officers of the Directorate General of Central Excise Intelligence (hereinafter 

referred to as "DGCEI") gathered intelligence indicating that some ship breaking units of 

Alang/Sosiya were engaged in large scale evasion of Central Excise duty by way 01 

clandestine removal of plates to the Rolling Mills; diversion of goods, undervaluation of 

goods etc. and that most of such illicit activities were being carried out by the Ship 

Breakers with the support of some brokers. These brokers were obtaining orders from 

different Rolling Mills and Furnace units and many times were gethng the material 

dispatched through some Transporters without Central Excise invoices and without 

payment of Central Excise duty. These brokers were also procuring orders from 

Furnace Units and Registered Dealers for supply of Cenvat invoices without any 

physical supply of goods. DGCEI conducted coordinated search at the premises of 

brokers at Bhavnagar and recovered several incriminating documents substantiating the 

intelligence. Thereafter, another round of search operation was conducted at 

transporters, whose documents were available on the records of recipient furnace units, 

premises of various Ship Breaking Units and Rolling Mills. A search operation was also 

conducted at the residence cum office premises of Appellant No. 3 & Appellant No. 4 

and incriminating documents were recovered. 

2.2 The above investigation led to issuance of Show Cause Notice No. 

DGCEIIAZU/36-66/2013-14 dated 28.6.2013 demanding recovery of Central Excise 

duty of Rs. 1,52,03,892/- from Appellant No. 1 under proviso to Section hA (1) of the 

Central Excise Act,1944 (hereinafter referred to as "the Act") along with interest under 

Section 1IAB/Section 1 1AA of the Act and for imposition of penalty under Section 

11AC/Section 11AC(1)(a) of the Act read with Rule 25 of the Central Excise Rules, 

2002 (hereinafter referred to as "the Rules') and imposition of personal penalty on 

Appellant No.2 to Appellant No. 8 under Rule 26(1) of the Rules. The said SCN was 

adjudicated by the lower adjudicating authority vide impugned order confirming Central 

Excise duty of Rs. 1,52,03,892/- along with interest and imposed penalties on Appellant 

No.1 to Appellant No. 8 as proposed in the SCN. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant No. 8 

preferred appeals, inter-a/ia, on the following grounds: 

Appellant No. 1:- 

(i) The impugned order has not dealt with the pleas made in written reply of the 

appellant and the judgments referred to and relied upon have been ignored in the 

impugned order hence, the impugned order is non-speaking and non-reasoned order; 

that the findings of the lower adjudicating authority are baseless and self-serving in 

nature; the impugned order has failed to apply ratio and principle laid down in the 

judicial pronouncements relied upon by the appeUant; the appellant adopt and reiterate 

the pleas made by them in their reply to SON and written submissions filed before the 

Page 4 of 29 
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lower adjudicating authority. 

(ii) The request of cross-examination of transporters and Shri Kishore Patel was not 

entertained and thereby the lower adjudicating authority has contravened the principles 

of natural justice. 

(iii) No penalty was proposed on transporters which implies that the statements of 

transporters were recorded under threat, duress and with negotiation in unfair manner. 

Therefore, cross-examination of transporters is required and their statements cannot be 

r&ied upon and cannot be used for corroborating evidence not being genuine and true. 

The appeUant reed on decisions in the case of Shalimar Agencies reported as 2000 

(120) ELT 166 (in.), L. Chandrasekar reported as 1990 (48) ELT 289 (Tn.), Takshila 

Spinners reported .as 2001 (131) ELT 568 (Tn. — Del.), Sharma Chemicals reported as 

2001 (130) ELT 271 (Tn. — Kol.). 

(iv) The charges of clandestine removal are serious charges and cannot be 

established on the basis of some registers of unverified nature. Apart from registers of 

the transporters, which did not carry evidentiary value, there is no evidence on record to 

establish clandestine activities of the appellant. The appellant relied on decision in the 

case of Tejwal Dyestuff Industries reported as 2007 (216) ELT 310 (Tn. — Ahmd.) 

affirmed by the Hon'ble Gujarat High Court reported as 2009 (234) ELT 242 (Guj.). No 

statements of vehicle owners or their Drivers and buyers of the goods were recorded by 

the investigation and no corroborative evidence available on record for receipt of cash 

amount by the appellant. Therefore, central excise duty of Rs. 17,03,737/- confirmed on 

the basis of trip/booking registers is wrong. 

(v) With regard. to the findings recorded at Para 3.11.1 & 3.11.2 of the impugned 

order, the appellant submitted that the entries made in diary recovered from Shri Vinod 

Patel and Shri Kishor Patel are third party evidences. How can the appellant explain or 

clarify on some write up of Shri Vinod Patel and Shri Kishor Patel. Thus, there is no 

such clandestine removal as held under the impugned order. The department neither 

provided any list nor relied in SCN in which they have listed deciphered large number of 

encoded entries and names appearing in the pocket diaries/notebooks seized from the 

brokers. There is no evidence produced by the department of alleged illicit transaction. 

The burden of proof is on the department. The allegation of clandestine removal cannot 

be sustained only on the basis of statements but some corroboration is also required. 

The appellant did not receive the amount which has been indicated in the private diaries 

as paid in cash to the appellant. No investigation was extended to purchase that they 

had made payment to the appellant on receipt of clandestinely removed goods and 

whether they received such goods or not. The confirmation of demand and imposition of 

penalty on the basis o1 diaries maintained for estvraies and not for actual fact and not 
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corroborated with any evidence is unjust, improper and unreasonable. Neither Shri 

Vinod Patel, broker has stated that he had brokered the clandestine supply of goods 

from the appellant nor Shri Kishor Patel has stated that he had purchased the dutiable 

goods clandestinely from the appellant. The authorized signatory of the appellant has 

never stated that they have sold the goods clandestinely. Regarding date retrieved from 

the pen drive, Shri Vinod Patel stated that he made a practice of accounting. Hence, no 

corroborative evidences have been produced by the department, therefore, conclusion 

of the lower adjudicating authority is not correct. The deposition made by different 

person in their statements are not relevant. None of the transporters have confessed 

that the goods clandestinely cleared by the appellant had been transported by them or 

none of the purchasers have confessed that the said goods were purchased by them or 

none of the angadias confessed that amount has been paid to the appellant. The 

appellant relied on decision in the case of Amba Lal reported as 1983 (13) ELT 1321 

(SC) to state that onus of proof is on investigating authority and Section 106 of the 

Evidence Act does not shift the burden of proof to the appellant. 

(vi) The appellant had not indulged in undervaluation of the excisable goods and had 

not evaded central excise duty and not received differential payment in cash from their 

buyers as mentioned in Annexure UV-i to the SCN. If the rates quoted by M/s. Major 

and Minor as well as other agencies are actual rates prevailing during that period as 

held at Para 3.16 of the impugned order, then the department should take these prices 

for each and every invoice issued by the appellant during that period. The department 

has taken only those invoices in which the transaction value is lower than the price 

circulated by the market research agencies. lt has not been considered that the 

appellant has sold their goods at either equal or higher price than the price circulated by 

the market research agencies. 

(vii) Penalty imposed under Section IIAC of the Act is illegal in absence of any 

evidence that excisable goods manufactured by the appellant had in fact been cleared 

without proper invoices by the appellant and allegation of clandestine removal and 

undervaluation of the excisable goods did not justify. No evidence was adduced in the 

SCN to establish that the alleged act or omission had been committed by the appellant 

deliberately or contumaciously or in flagrant violation of provisions of law or with intent 

to evade duty. Therefore, the appellant is not Iiabe for penalty under Section 1 lAG of 

the Act. 

Appellant No.2:  

(i) The impugned order has not dealt with their pieas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned, order; that no findings have been recorded on the arguments raised before 
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the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appellants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SON and 

wrten submission filed before the adjudicating authority. 

(ii) The appellant is partner of the firm and has not acted with any personal motive or 

benefit and thereby question of personal penalty upon him is not proper. Penalty could 

be imposed on a person who acquired possession of, or otherwise physically dealt with, 

any excisable goods which, according to his belief or knowledge, was liable to 

confiscation. The department has no case that the appellant had belief or knowledge 

that the goods were liable to confiscation. The department has neither produced any 

evidence nor discussed by the lower adjudicating authority in his findings to establish 

that the appellant played a role in evasion of central excise duty in respect of alleged 

clandestine clearance of the excisable goods. The department has not produced any 

evidence to establish that the appellant had handled the realization of unaccounted sale 

proceed. 

(iii) It is settled law that when the partnership firm is penalized, separate penalty 

cannot be imposed on partners of the firm. Firm is not a legal entity even though it has 

some attributes of personality. The appellant reHed on decision in the case of Swem 

Industries reported as 2003 (154) ELT 417 (T). 

Appellant No. 3 & 4:  

(i) The appellants made requests for cross-examination of Shri Mahendrabhai Ambala! 

Rana, Partner of M/s. Maruti Metal Industries, Bhavnagar, which were not entertained and 

order has been passed imposing penalty on the appellant and thereby contravened the 

principles of natural justice; that it is an elementary principle of natural justice that person who 

is sought to be proceeded against and penalized in adjudication on the basis of third party 

statements should be afforded effective opportunity to challenge the correctness of the same 

as per law by cross-examination; that denial of cross-examination of the person amounted that 

charge of clandestine removal of the excisable goods based on the statement of that person 

did not stand proved and relied upon the following case laws 

(I) Shalimar Agencies reported as 
(ii) L. Chandrashkar reported as 

(iU) Sharma Chemicals reported as 

2000 (120) ELT 166 (Trib) 
1990 (48) ELT 289 (Tn) 

2001 (130) ELT 271 (Tn- Kol) 

(ii) The impugned order has not dealt with their pleas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 
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the lower adjudicating authority and he has cursorily and mechanicaHy dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appeUants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SON and 

written submission filed before the adjudicating authority. 

(iii) Regarding findings recorded at Para 3.11.1 & Para 3.11.2 of the impugned order, 

the appellants submitted that the entries made in the diary recovered from the residence 

of the appellants are estimates written by Appellant No. 4 after inquiry with the 

concerned ship breaker; that regarding findings recorded at Para 3.11.3 of the 

impugned order, the appellants submitted that the department neither provided any list 

nor relied in SCN in which they have listed deciphered large number of encoded entries 

and names appearing in the pocket diaries/notebooks seized from the brokers; that 

there is no evidence produced by the department of alleged illicit transaction; that the 

burden of proof is laying on the department; that regarding findings recorded at Pare 

3.11.5 & 3.11.6 of the impugned order, the appellants submitted that the allegation that 

the ship breaker has cleared the excisable goods clandestinely through the appellants is 

not correct as the appellants have not admitted to this fact nor any documentary 

evidence even remotely suggesting that the appellants were involved in clandestine 

removal of any such goods involving duty of Rs. 76,70,197/- as mentioned in Annexure-

VKP to the SCN; that there had to be n evidence regarding sale of so called illicitly 

cleared goods through the appellants to some persons; that the appellants have neither 

purchased nor brokered the excisable goods clandestinely cleared from the premises of 

the ship breaker and also the authorized signatory of the ship breaker has never stated 

that they have sold the goods clandestinely; that the deposition made by different 

person in their statements are not relevant; that none of the transporters have 

confessed that the goods clandestinely cleared by the appellant had been transported 

by them or none of the purchasers have confessed that the said goods were purchased 

by them or none of the angadias confessed that amount has been paid to the appellant; 

(iv) The appellants are not covered under Rule 26(1) of the Rules as the appellants 

have not dealt with the excisable goods in any manner; that the sine qua non for a 

penalty under this rule is that the person has acquired possession of any excisable 

goods with the knowledge or belief that the goods are liable to confiscation under the 

Act or Rules or he.has been in any way concerned in selling or purchasing or any other 

manner dealt with the excisable goods; that the appellants relied on decisions in the 

case of Godrej Boyce & Mfg. Co. reported as 2002 (148) ELT 161 (T) and Ram Nath 

Singh reported as 2003 (151) ELT 451 (Tn. — Del.) 
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Without prejudice to the above, these appellants submitted that the penalty 

imposed on the parner of the firm is Rs. 15,00,000/- for the alleged duty evasion of Rs. 

1,52,03,8921- means around 10% of the duty evaded and penalty imposed on each of 

the (two) is Rs. 76,70,197/- means 100% of the alleged duty evaded; that this is 

travesty of justice and clear case of pre-determined and prejudiced attitude of quasi-

judicial authority. 

AppellaM No. 5:  

(i) The impugned order has not dealt with their pleas made in written reply and the 

judgments referred to and relied upon by them have been ignored by the lower 

adjudicating authority and therefore, the impugned order is a non-speaking and non-

reasoned order; that no findings have been recorded on the arguments raised before 

the lower adjudicating authority and he has cursorily and mechanically dealt with the 

pleas of the appellants; that the findings are baseless and self-serving in nature; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the various 

judicial pronouncements relied upon by the appellants in support of their submissions; 

the appellants adopt and reiterate the various pleas made by them in reply to SCN and 

written submission filed before the adjudicating authority. 

(ii) During adjudication, the appellant made request for supply of copy of Annexures 

and copy of relied upon documents mentioned in Annexure-R to the SON, which was 

not entertained. Therefore, the impugned order had contravened the principles of 

natural justice thereby rendering the impugned order as untenable. 

(iii) The findings recorded at Para 3.25 of the impugned order are vague as neither 

Shri Vinod Patel nor the seller viz, the partner of the ship breaker nor their authorized 

signatory has confessed that the finished excisable goods are alleged to have been sold 

clandestinely to the appellant. The appellant has never admitted the facts that they have 

received the excisable goods belonging to the ship breaker through brokers in 

clandestine manner. The fact of illicit purchase has to be proved and is not a matter of 

inference. The findings cannot be based on mere surmises and conjectures and on 

assumptions and charge of clandestine removal and illicit purchase is required to be 

proved by production of affirmative, positive and tangible evidence. For imposition of 

penalty under Rule 26 of the Rules, the person must have dealt with the excisable 

goods with knowledge that the excisable goods are liable to confiscation. In the present 

case, there being no material in the SCN nor in the impugned order that the appellant 

had any intention to evade central excise duty and indulge himself by adopting illicit way 

as alleged in the SON and as such no penal action under law can be taken against the 
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Appellant No. 6 to 8:  

(i) During the disputed period, Shri Ram Gopal Gupta was proprietor of M/s. R.G. 

Gupta & Co. who expired on 13.11.2011 and the Appellant No. 6, son of deceased Shri 

Ram Gopal Gupta became proprietor of the firm as legal heir; that penalty cannot be 

imposed on deceased person and if imposed cannot be recovered from the legal heir as 

held by the Hon'ble Bombay High Court in the case of Tarak Nath Gayen and others 

reported as 1987 (31) ELT 631; that the Appellant No. 6 also relied on decisions in the 

case of Abhay Intelligence & Security Service reported as 2010 (20) STR 204 (Tn. — 

Ahrnd.), Tarak Nath Gayen reported as 2010 (262) ELT 705 (Tn. — Mumbai), Manjeet 

Singh reported as 1996 (85) ELT 121 (Tn.), Jabel All Exports and Imports reported as 

2001 (137) ELT 220 (Tn. — Chennai). 

(ii) The impugned order has been passed in a mechanical way without applying 

mind and without considering written submissions, without supplying relied upon 

documents even without supplying the copy of statement. Appellants were registered 

with Central Excise Range, Mandi Gobindgarh, Division - Mandi Gobindgarh under 

Central Excise, Chandigarh-1 Commissionerate. Central Excise Bhavnagar has no 

territorial jurisdiction to adjudicate this impugned order. The impugned order is liable to 

be quashed on this ground alone as held in judgment in the case of l.T.l. Equatorial 

Satcom Ltd. reported as 2001 (136) ELT 156 (Tn. — Chennai), Coimbatore Aero Based 

Controls Sys (P) Ltd. reported as 2000 (116) ELT 193 (Tribunal). 

(iii) Same format of statement got signed from all these appellants through copy and 

paste in the computer file; that allegations of issue of cheques by these appellants were 

made but no bank record is produced by the investigation showing issue of cheques, 

cheque numbers, date of issue, date of realization, amount of cheque etc. and no bank 

record was found from the appellants from where the said cheques were found to have 

been issued; that the facts stated in the statements cannot be believed as no person 

after 4/5 years can record statement and can identify the truck number, name of seer, 

name of broker, weight, exact date of purchase, name of transporter without verifying 

the record. Thus, all the facts narrated in the statements are categorically denied to 

have been accepted and agreed by the appellants; that summons were issued to record 

oral statement and in the statement it has been got signed as if the appellants were 

carrying whole of .the record; that it cannot be believed that a person can got such 

statement recorded without record. 

(iv) The appellants had in sworn affidavit cleared the position about the compelling 

circumstances to which the statements were got signed without being allowed to read. 

All the facts and circumstances narrated in the statements are not matching with the 

factual position. 
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(v) There is no single document supplied to the appellants including 

statement/record of broker, statement/record of manufacturer/ship breaker, 

statement/record of transporter, statement/record of Marine Board showing that the 

disputed goods were received by the appellant without cover of invoices except of 

getting statements signed in hurry which had been retracted by the appellants as has 

been got signed fraudulently/illegally and in unfair manner. 

(vi) The scanned copy of record of the transporter has been incorporated in SCN do 

not contain the particuars of the goods in dispute to have been received by the 

appellants. The department failed to supply evidence available with them from the 

record of Maritime Board. It has been mentioned in SCN that some record of Maritime 

Eoard s not available, entries of truck having registration of Bhavnagar District are not 

made as entry permit is issued on monthly basis. The appellant failed to understand the 

investigation at the end of Maritime Board as no any documents, entry has been 

supplied to the appellant showing alleged clandestine purchase. Without any evidence 

on record, statements got signed that the appellants purchased scrap illicitly without 

payment of Central Excise duty and against such purchases paid payments in cheque 

and against payment of cheques the appellants received back the cash from broker/ship 

breakers through angadia from broker and ship breaker jointly. The statements without 

any such evidences got signed through pressure tactics in the same manner and same 

style by copying and pasting the para verbatim which shows that whole of the 

investigation is fake and malicious and cannot be relied upon. 

(vii) Not a single truck/vehicle can carry goods without valid documents as 

truck/vehicles from Alang, Bhavnagar had to cross Sales Tax Check post of States of 

Gujarat, Rajasthan, Havyana and Punjab so as to reach appellants' premises. The 

investigation failed to discharge onus as it had not checked the records of State 

Government Barriers situated at the entry and exit point of territory of Gujarat, 

Rajasthan, Haryana and Punjab. The department has not summoned the truck 

owner/truck driver involved in these transactions. 

(viii) Onus to prove allegation lies on department and the department cannot shift the 

same to appellants without discharging its onus as held in following cases: - 

o Rama News & Papers Ltd. —2008 (221) ELT A079 

Chandan Tobacco Co. —2014 (311) ELT 593 (Tn. — Ahmd.) 

o Snivastsa International Ltd. —2014 (310) ELT 607 (Tn. — Del.) 

(ix) The department relied on the basis of presumptions and assumptions; that the 

appellants relied on decision in the case of Nutech Polymers Ltd. reported as 2004 

(17')L 385 ( ri — Del) to contend that department cannot frame allegation merely 

bn tha'basis of assumptions and presumptions; that it is well settled law that statement 
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of co-appellant without any corroborative evidence cannot be made the sole basis for 

imposing penalty on other co-appellants as held in the case of Vikram Singh Dahia 

reported as 2008 (223) ELT 619. 

(x) Rule 26 applied where there is confiscation of goods and hence, penalty on 

appellants cannot be imposed since no goods confiscated as held in the case of Shyam 

Traders reported as 2012 (278) ELT 468 (Tn. — Del.); that some transporters who have 

agreed in the statements to have suppUed the trucks for clandestine removal of goods 

and some brokers who have agreed in the statements to have supplied trucks for 

clandestine removal of goods, but the SONs were not issued to such transporters and 

brokers, therefore imposition of penalty under Rule 26 of the Rules is not sustainable; 

that no investigation has been done at the premises of the appellants. The Hon'ble High 

Court of Gujarat in the case of Motabhai Iron and Steel Industries reported as 2015 

(316) ELT 374 (Guj.) has quashed the demand and penalty based only on the 

statement of transporters/third party and the premises of the assessee was not visited 

by the investigating agency. 

(xi) Appellants had requested for cross examination of Partner of Appellant No. I 

(Appellant No. 2), Broker Shri Pradeep Gupta, Transporter M/s. Guru Nanak Transport 

Co. and concerned officers of DGCEI, Ahmedabad; that the submissions made in 

written reply were not discussed, contradicted in the impugned order. Neither cross 

examination was provided nor any reason was given in the impugned order denying 

cross examination and therefore the impugned order is liable to be quashed. The 

appellants relied upon following judgments in this regard. 

• Southern Plywoods — 2009 (243) ELT 693 

o Gupta Synthetics Ltd. — 2014 (312) ELT 225 (Tn. — Ahmd.) 

• Arya Fibres Pvt. Ltd. — 2014 (311) ELT 529 (Tn. — Ahmd.) 

• Swadeshi Polytex Ltd. — 2009 (243) ELT 633 (Tn. — Del.) 

• R.V. Steels Pvt. Ltd. — 2009 (243) ELT 306 

• Hindustan Polyster Lines — 2009 (236) ELT 44 (P&H) 

(xii) The impugned order has been passed without supplying RUD though requested 

by the appellants which is gross violation of principles of natural justice and in violation 

of CBEC Circular No. 1053/2/2017-CX dated 10.3.2017. 

(xiii) The only evidence available with the department relied upon in the impugned 

order is the statements of the appellants; that such lengthy statements of six persons 

cannot be recorded within hour as proved from the affidavit duly sworn in by all the 

deponents; that the statements saved in the computer and records of date and time of 

creatiooUi1 date and time of saving the file would have proved that the files in the 

cop tweé reated and saved within minutes only by changing the name of the 
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persons making the statement even without change of para number and other facts. 

When under RTI Act this information was requested to supply, the Public Information of 

the Office of DGCEI informed that information/files are not available meaning thereby 

that the files are deleted to wash out the important fact. The appellants had filed written 

complaint to Revenue Secretary to make enquiry of this incident. 

(xiv) Six persons visited DGCEI office on same day to record the statements. It has 

been got recorded from one of the persons Shri R.G. Gupta that he had got the material 

candestineiy while his firm R.G. Gupta had duly received material with invoices as 

mentioned in Pars 13 of Affidavit. 

4. Personal hearing in the matter was attended by Shni Madhav N. Vadodariya, 

Chartered Accountant on behalf of Appellant No. 1 to Appellant No. 5 and reiterated the 

grounds of all 5 appeals and made written PH submissions in afl 5 appeals; that partner 

and partnership firms both can't be penalized in same case/order; that there are not 

sufficient evidences against brokers and hence, penalty not required to be imposed on 

them. 

4.1 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 1 

in their PH submissions stated that they had requested for cross-examination of all the 

transporters and Shri Vinodbhai Patel, broker, hcwever, the same has not been allowed 

by the lower adjudicating authority; that the impugned order suffers the infirmity being 

passed violating the principles of natural justice and therefore, liable to be set aside; 

that without prejudice, he submitted that the lower adjudicating authority has not 

discussed any evidence on which he relied and recorded his findings; that the 

investigation failed to show any amount received by the Appellant No. 1 in respect of 

alleged clandestinely cleared goods; that there is neither enquiry as to how the goods 

changed the hands nor any corroborative/tangible evidence from the consignee or the 

transporters; that they relied on the decisions in the case of Shree Industries Ltd. 

reported as 2010 (261) ELT 803 (Tn. — Ahmd.), K. Rajagopal reported as 2002 (142) 

ELT 128 (Tn. — Chennai), Varun Dyes & Chemicals Pvt. Ltd. reported as 2007 (218) 

ELT 420 (Tn. — Ahmd.), D.P. lnd. Reported as 2007 (218) ELT 242 (Tn. — Del.), Pole 

Star ndustries Ltd. reported as 2007 (216) ELT 257 (Tn. — Ahmd.), T.G.L. Poshak 

Corpn. reported as 2002 (140) ELT 187 (Tn. — Chennai), Rama Shyama Papers Ltd. 

reported as 2004 (168) ELT 494 (Tn. — Del.) and Motabhai Iron & Steel Inds. reported 

as 2015 (316) ELT 374 (Guj.); that the Appellant No. I is not liable to penalty under 

Section 1 1AC of the Act read with Rule 25 of the Rules as no evidence was adduced in 

the SCN to establish that the alleged acts or omissions had been committed by the 

Appellant No. 1 deliberately or contumaciously or in flagrant violation of provisions of 

with intent to evade duty and there was no malafide intention to evade payment of 

''ty; that statements of the analysis and brokers are not relevant as the same have not 
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been corroborated with independent evidence; that he explained as to why the 

judgments relied upon by the lower adjudicating authority are not relevant with the facts 

of this case. 

4.2 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 2 

in their PH submissions reiterated the grounds of appeal and submissions made during 

personal hearing. 

4.3 Shri Madhav N. Vadodariya, Chartered Accountant on behalf of Appellant No. 3 

& 4 in their PH submissions stated that they had requested for cross-examination of 

Shri Mahendra Rana, Partner of M/s. Maruti Metal Industries, however, the same was 

not allowed by the lower adjudicating authority; that the impugned order suffers the 

infirmity of being passed violating the principles of natural justice and therefore, liable to 

be set aside; that without prejudice, he submitted that Para 12.2 of the SCN states that 

MIs. R.K. Industries (Unit-2) has indulged in clearance of dutiable goods clandestinely 

with connivance of appellants and evaded payment of duty, whereas, Para 15.3 of the 

SCN states that appellants have acted as broker and facilitated the ship breaker for illicit 

clearance of finished goods without issuing central excise invoices and without payment 

of central excise duty; that it indicates that the department is not sure whether Appellant 

No. 3 or Appellant No. 4 was involved in so called fraudulent transactions or both were 

involved in so called fraudulent transactions; that ideally such aberrations or flaws 

should have been sorted out or at least for the sake of justice the adjudicating authority 

should have commented or discussed these matters which has not been done in the 

impugned order; that both these appellants have clearly mentioned and revealed their 

business activity and they do not undertake business jointly; that neither the SCN nor 

the impugned order controvert this fact and this fact is to be spelt out for imposition of 

penalty under Rule 26 of the Rules; that in absence of such findings these two 

appellants cannot be penalized; that the investigation has not controverted the 

deposition! explanation given by the appellants with regard to entries in the diaries; that 

many entries were estimates/survey of the goods lying at various plots of ship breaking 

yard; that the lower adjudicating authority has considered merely tallying of some date 

in diaries with those in storage device as corroboration!; that how can matching some 

entries in records seized from the same person can be considered as corroboration?; 

that the lower adjudicating authority has failed to appreciate the submissions of the 

appellants without any reason recorded in the impugned order with regard to matching 

of entries in ship breaker's records; that no investigation was carried out for physical 

movement involving vehicles nor with any entities to whom so called clandestinely 

removed goods were sold; that the judgments relied upon by the lower adjudicating 

authority are not relevant with the facts of this case. 
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4.4 Shri Madnav N. Vadodariya, Chartered Accountant on behalf of Appeflant No. 5 

n their PH submissions stated that CD seized is only evidence for alleged clandestine 

removal; that the investigation has not controverted the deposition/explanation given by 

Shri Vinod Patel, broker with regard to entries in the CD; that the lower adjudicating 

authority has ignored the submission of Shri Vinod Patel that many entries were 

estimates/survey of the goods lying at various plots of ship breaking yard; that the lower 

adjudicating authority has considered merely tallying some date in diaries with those in 

storage device as corroboration!; that how can matching some entries in records seized 

from the same person can be considered as corroboration?; that the lower adjudicating 

authority has failed to appreciate the submissions of the appellant without any reason 

recorded in the impugned order; that no investigation was carried out with regard to 

ohysica movement involving vehicles; that entries made in data retrieved from CD was 

mostly made by Shri Vinod Patel on Sundays for practice of account and that can be 

verified from the report of Forensic Science Laboratory, hence, it cannot be concluded 

that entries retrieved from CD are of clandestine removal; that there is no evidence 

except these entries; that the appellant is not liable for penalty under Rule 26(1) of the 

Rules as he has not involved in possession of the excisable goods removed 

clandestinely; that the judgments relied upon by the lower adjudicating authority are not 

relevant with the facts of this case. 

5. Personal hearing in the matter was attended by Shri Rakesh K. Shahi, Advocate 

on behalf of Appellant No. 6 to Appellant No. 8 and made written PH submissions in all 

3 appeals; that goods have actually been received by Shri Sat Narain (Proprietor of M/s. 

John Lal Madan Gopal) as per Bill/Invoice attached with PH submissions for Appeal No. 

V2110/BVR/2018-19; that Shri Jatinder Kumar also received goods (same destination) 

but from Shri Ram Vessel Scrap Pvt. Ltd. as per documents attached with Appeal No. 

V2/15/BVR/2018-19; that submissions are reiterated in the Appeal No. 

V2/14/BVR/2018-19 in respect of Shri Baldev Kishan Gupta; that penalty imposed on all 

3 appellants need to be set aside as they have purchased all goods properly and no 

goods have been purchased without relevant documents and hence, no penalty is 

required to be imposed on them. 

5.1 Shri Rakesh K. Shahi, Advocate on behalf of Appellant No. 6 in PH submissions 

stated that at the time of recording of statement of the appellant, total 4 consignments 

(One each from Plot No. V-7, Plot No. 78, Plot No. 88 and Plot No. 132) alleged to have 

been accepted by the appellant without invoice against which the SCNs were issued; 

that Commissioner (Appeals), Rajkot vide Order-in-Appeal No. BHV-EXCUS-000-APP-

123-TO-131-2018-19 dated 12.6.2018 has quashed imposition of penalty in respect of 

ged clandestine receipt of goods from Plot No. 88; that single statement was 

.carcfbcby the department against all these 4 consignments, this appeal is liable to be 
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allowed and imposition of penalty to be quashed; that the goods under dispute in the 

present SON has factually been received by M/s. John Lal Madan Gopal in Truck No. 

RJ-07-GA-2526 on 27.12.2008 through Shree Guru Nanak Road Carriers from Plot No. 

78 (Shree Ram Vessel Scrap Pvt. Ltd.) under invoice No. Ex-1805 dated 27.12.2008 

and submitted copy of invoice and G No. 798 dated 27.12.2008 of the transporter 

along with Punjab State border entry chaan. 

5.2 Shri Rakesh K. Shahi, Advocate on behalf of Appeflant No. 8 in PH submissions 

stated that at the time of recording of statement of the appellant, total 14 consignments 

detailed at reply to Answer No. 11 in the statement dated 16.8.2012 of the appellant, 

alleged to have been accepted by the appellant without invoice against which the SCNs 

were issued; that Commissioner (Appeals), Ralkot vide Order-in-Appeal No. BHV-

EXCUS-000-APP-123-TO-131-2018-19 dated 12.6.2018 has quashed imposition of 

penalty in respect of alleged clandestine receipt of goods from Plot No. 88; that single 

statement was recorded by the department against all these 14 consignments, this 

appeal is liable to be allowed and imposition of penalty to be quashed; that the appellant 

received the excisable goods in Truck No. RJ-07-GA-1424 under Invoice No. 1229 

dated 22.6.2009 and did not receive goods in Truck No. PB-30-D-2417 and RJ-07-GA-

5483; that the investigation prepared fake record to make fabricated case and the lower 

adjudicating authority has passed the impugned order without discussing important 

facts and submissions made before him. 

FINDINGS: - 

6. I find that Appellant No. 1 to AppeIant No. 5 have filed appeals beyond 60 days 

but within further period of 30 days by stating reason that their consultant was busy with 

other adjudicating proceedings; that their consultant/Chartered Accountant was busy 

with work related to reply to notices of income tax department and statutory audit of 

nationalized banks. Since these appeals have been filed within further period of 30 days 
I 

as prescribed under the Act, I condone delay in filing these appeals and proceed to 

decide these appeals also on merits. 

7. I find that Appellant No. 1 has deposited 7.5% of demand confirmed vide 

Challan dated 3.5.2018 as stated by them and Appellant No. 2 to Appellant No. 8 have 

deposited 7.5% of penalty imposed on each of them respectively as submitted by them, 

in their Appeal Memoranda in compliance to Section 35F(4) of the Act has been made 

by them. 

7.1 I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issue to be decided in 

the present appeals is whether the impugned order, in the facts and circumstances of 

this case, confirming demand and imposing penalty on the appellants is correct or 
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otherwise. 

8. find that the officers of DGCEI, Ahmedabad conducted coordinated searches at 

the places of brokers and transporters, from where various incriminating documents like 

diaries, files, loose papers, computer, pen drive, etc. and lorry receipts, booking I trip 

registers etc., were recovered. Further, searches were also conducted at the premises 

p breaking units and rolling mills. 

8.1 It has been submitted that the adjudicating authority while passing the impugned 

order has completely ignored the submissions made by the appeUants, however, I find 

that the adjudicating authority has stated detailed defense submissions of the appellants 

at various sub-para(s) of the impugned order and also given his findings. 

8.2 It is on record that before recording the statement of Appellant No.2 (Partner of 

Appellant No.1), all evidences in form of documents recovered from the premises of 

Appellant No.1, 3 & 4, and transporters during investigation, were placed before him; 

that he had seen Panchnamas drawn at the premises of Appellants No.1, 3 & 4 and at 

the premises of various transporters and the statements given by Appellant No. 3 & 4 

and various transporters; that he had been given full opportunity to peruse the same 

before giving testimony about the truthfulness and correctness thereof. Thus, Appellant 

No.2 was given sufficient opportunity to examine documentary evidences duly 

corroborated by oral evidences collected from the premises of Appellant No. 3 & 4 and 

transporters. He was also shown annexure prepared on the basis of investigation 

conducted in respect of records seized from Appellant No.1, 3, 4 and transporters 

showing the details of the transactions carried out through Appellant No. 3 & 4 by 

Appellant No.1. I find that from the documentary evidences viz, seized diary of Appellant 

No. 3 & 4 and statements of the transporters, it is proved that Appellant No.1 had 

removed the goods with the help of Appellant No. 3 & 4 clandestinely and also 

fraudulently passed on Cenvat credit by issuing Central Excise invoices without actual 

supply of excisable goods. These transactions also tallied with the records of Appellant 

No. 3 & Appellant No. 4, which are corroborated with the record of invoices issued by 

Appellant No. 1, and transporters, who have also admitted transfers of cash amount as 

well as excisable goods. These are substantial evidences, in the form of documentary 

and oral evidences, on record resumed from the firm and persons indulged in 

transaction with Appellant No.1. I find that the investigation has corroborated various 

evidences and established evasion of Central Excise duty and fraudulent passing of 

Cenvat Credit by Appellant No.1. Therefore, it is proved beyond doubt that Appellant 

No.1 has evaded duty of Rs. 17,03,737/- as detailed in Annexure TR-3 and has also 

y of Rs. 76,70,197/- as detailed in Annexure VKP of the Show Cause Notice. 

Iso show that Appellant No. 3 & 4, whose statements were perused by 

2 before giving his own statements, never filed any retraction of 
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statements at any point of time. Therefore, all these evidences substantiate the charges 

against the appellants and are valid, admissible and legal evidences in the eyes of law. 

6.3 I find that the investigation undertaken by DGCEI proved the authenticity of 

records seized from various transporters, AppeUant No. 3 & Appellant No. 4 duly 

corroborated the same with records seized from other premises. Regarding demand of 

duty based on booking register of the transporters, it has been contended by the 

appellant that department has not adduced evidence with regard to quantity of goods 

and buyer of the goods, despite the fact that out of 346 entries found in the booking 

register of the transporters, except for 42 entries, Appellant No. 1 had issued invoices. 

Thus, authenticity of the booking register is beyond doubt. During investigation, 

statements of Appellant No. 2, who is Partner of Appellant No. I were recorded in which 

he failed to produce copy of central excise invoices in respect of clearances mentioned 

therein and admitted to have cleared goods without issue of invoices. I find that the 

registers maintained by the GMB, at the gate of ship braking yard, provided 

corroborative evidence to establish that the truck number mentioned in the booking 

register of the transporter actually entered the premises of ship breaking yard on the 

given date and time. The appellants have not challenged the fact that only after 

finalization of deal, the trucks are engaged, in order to save money pertaining to 

cancellation of booking of truck. Therefore, there is no doubt that both the registers, viz. 

booking registers of the transporters as well as the registers maintained by GMB are 

authentic and genuine. Regarding bu.'ers of such goods, it is seen that the booking 

register does not show names of the buyers. It shows only destination for which the 

trucks were hired. It is settled law that in cases of clandestine removal, department is 

not required to prove the case with mathematical precision as held by the Apex Court in 

the case of D. Bhoormull - 1983 (13) ELT 1546 (SC.), wherein it was held that - 

31. The other cardinal principle havin.q an important bearing on the incidence of 

burden of proof is that sufficiency and weight of the evidence is to be considered to 

use the words of Lord Mansfield in Blatch v. Archar (1774) 1 Cowp. 63 at p.  65 

"According to the Proof which It was in the power of one side to prove and in the 

power of the other to have contradicted". Since it is exceedingly difficult, if not 

absolutely impossible for the prosecution to prove facts which are especially within 

the knowledge of the opponent or the accused, it is not obliged to prove them as 

part of its primary burden ". 

(Emphasis supplied) 

6.4 1 find that the department has adduced sufficient evidences to establish that 

Appellant No. 1 was engaged in clandestine removals of the goods and therefore, the 

case. - ed by them are of no help to them, as the facts of the oresent case cleary 

Vi1s that Appellant No i was e'igaged in evasion of auty oy way o 
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clandestine removals of the excisable goods without payment of Central Excise duty 

and without issue of invoices. 

7. Regarding demand of duty on the basis of diaries recovered from brokers i.e. 

AppeUant No. 3 & 4, it has been contended that the demand made on the basis of third 

party documents is not sustainable, however, I find that in the diaries maintained by the 

brokers licit as well as illicit transactions were recorded; that in case of many entries in 

the diary, invoices have actually been issued by the appellant. Thus, the authenticity of 

the diaries and other records recovered from the brokers is established. Further, the 

brokers have admitted to have received the goods from appellant without Central Excise 

nvoices and sold The goods without Central Excise invoices. Thus, the case is based 

not only on third party documents but duly corroborated by other evidences. Appellant 

No. 2 (Partner of the Appellant No. 1) has not furnished any satisfactory explanation in 

respect of details available in the seized diaries showing premises of the appellant from 

where goods were loaded and could not produce corresponding central excise invoices 

in this regard. The statements have never been retracted by Appellant No. 2 and hence, 

have sufficient evidentiary value. The combined effect of all such evidences is that the 

evasion has indeed taken place and Appellant No. 1 to Appellant No. 4 have indulged 

themselves in such Central Excise duty evasion. Hence, in this case third party 

evidences backed by confessional statements are admissible. It is on record that all 

transactions were recorded in ciphered and coded manner, and the case was made out 

after deciphering and decoding the same, even though Shri Vinod Amarshibhai Patel 

and Shri Kishor Arnarshibhai Patel did not co-operate during investigation. The 

transactions recorded in diaries and storage devices seized from Shri Vinod 

Amarshibhai Patel and Shri Kishor Amarshibhai Patel were further corroborated with 

relevant records. These are vital and crucial evidences as per the Indian Evidence Act, 

1872 and are sufficient to prove evasion of duty by Appellant No. I to Appellant No. 4. 

7.1 Regarding allegation of undervaluation, it has been contended that the rates 

quoted by MIs. Major and Minor as well as other agencies! persons were not actual 

rates prevailing during that period. I find that ship breakers and brokers subscribed to 

publications issued by them and other research agencies in order to ascertain prevailing 

market prices so as to enable them to transact the goods. Inquiry conducted by DGCEI 

with various marketing research agencies revealed that day to day price of 12mm size 

of plate is almost equivalent to average price of all size of rolling plate within the range 

of 8 mm to 25 mm. The price adopted by DGCEI was/is relied upon by most of the ship 

breaking units of Alang and the goods emerging out of breaking up of ship were/are 

sold at these prices. I find that in order to be just and fair, the investigation has allowed 

ation upto 2% in the price published by M/s. Major and Minor. In cases, where 

ents have indulged in clandestine clearances as well as undervaluation of the 

oproduced by them, one-to-one correlation of goods sold and payments received 
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in cash or through angadia can't be established. In my view, it is sufficiently proved from 

the entries in the dairies recovered from brokers that cash transactions took place 

between various rolling mills/furnace units and Appellant No. I through brokers 

(Appellant No. 3 & 4). Therefore, I find that the rejection of transaction value and 

adoption of the price prevailing in the market as per M/s. Major & Minor is correct in 

view of Valuation Rules read with Section. 4 of the Central Excise Act, 1944. 

8. The following case-laws are relevant to decide the correctness of the impugned 

order, which are discussed as under: - 

(a) The statements of the accused, if not retracted, the same is legal and valid in the 

eyes of law. And the same can he considered as corroborative evidence and no further 

evidence is required. The above has been held in the cases of (i) Naresh J. Sukhwani 

[1996 (83) ELT 258 (SC) (ii) Rakesh Kurnar Garg [2016 (331) ELT 321 HC-Delhi} 

(b) That the admission or confession is a substantial piece of evidence, which can be 

used against the maker of it as has been held in the cases of (i) Alex Industries [2008 

(230) 073 ELT (Tn. Mumbai)] (ii) M/s. Divine Solutions [2006 (206) ELT (Tn. Chennai)] 

(iii) M/s. Karori Engg. Works [2004 (168) ELT 373 (Tn. Delhi)] 

(c) Statement of director and authorized persons of assessee admitting clearance of 

goods without payment of Central Excise duty and without issuing Central Excise 

invoices inculpatory and specific and never retracted later on is admissible as 

admissible as held in the case of Hi-Tech Abrasives Ltd. reported as 2017 (346) ELT 

606 (Tn. -Del.) 

"14. On careful consideration of the facts and circumstances as outlined 

above, I find that the statement of Director is the basis for the demand. The 

statement is inculpatory and is specific. The Director clearly admitted that the 

documents/private records recovered by the officers contained details of 

procurement of raw materials as well as clearance of finished goods with and 

without payment of duty. This fact is further strengthened by the observation 

that many entries in the private documents are covered by the invoices issued 

by the assessee on which duty stands paid. The Director has clearly admitted 

the truth of the charts as well as clandestine clearance of goods covered by the 

entries in the private notebooks which are not covered by the invoices. Such 

statement is admissible as evidence as has been held by the Apex Court in the 

case of Systems & Components Pvt. Ltd. (supra,). The activities of clandestine 

nature is required to be proved by sufficient positive evidence. However, the 

facts presented in each individual case are required to be scrutinized and 

examined independently. The department in this case has relied upon the 

confessional statement of the Director which is also supported by the 

entioned entries in the private records. There is no averment that the 
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statement has been taken under duress. The assessee also does not appear to 

have asked for cross-examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has erred 

in taking the view that there is not enough evidence of clandestine removal of 

goods. Even though the statement of Shri Sanjay Kejriwal, who is said to be the 

author of the private records recovered has not been recorded, it stands 

admitted by Shri Tekriwal, Director about the truth of the contents of the private 

notebooks: Consequently, I find no reason to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on record only 

as a result of investigation undertaken by the department. The evidences 

unearthed by the department are not statutoty documents and would have gone 

undetected but for the investigation. Therefore this is a clear case of 

suppression of facts from the department and certainly the extended period of 

limitation is in vocable in this case and hence the demand cannot be held to be 

time-barred." 

(Emphasis supplied) 

(d) The penalty on director of company is imposable, when he was/is directly 

involved in the evasion of Central Excise duty has been held in the case of P.S. Singhvi 

eperted as [2011(271) ELT 16 (Guj)] 

(e) It is settled legal position that once a case of clandestine removal of excisable 

goods is established as has been done in the instant current case, it is not necessary to 

prove the same with mathematical precision as held by the Hon'ble Supreme Court in 

the cases of (I) Shah Guman Mal reported as [1983 (13) ELT 1546 (SC)] and (ii) Aafloat 

Textiles (India) Pvt. Ltd. reported as 2009 (235) ELT 587 (SC). 

8.1 I also rely on the decision in the case of Haryana Steel & Alloys Ltd. reported as 

2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that notebooks (diaries) seized 

from the possession of appellant's employee at the time of search showing entries for 

accounted as well as unaccounted goods which have been explained in detail and 

disclosed by GM of the factory tally with invoices/gate passed is trustworthy; that 

statement of employee containing detailed knowledge to be considered as reliable. I 

aiso rely on the decision in the case of Ramchandra Rexins Pvt. Ltd. reported as 2014 

(302) ELT A61 (S.C.) wherein similar view has been adopted by the Honble Apex 

Court. 

am of the view that admitted facts need not be proved as has been held by 

in the cases of Alex Industries reported as 2008 (230) ELT 0073 (Tri-Mumbai), 

Solutions reported as 2006 (206) E.L.T. 1005 (Tn. (Chennal) that 

.icifes at statements would hold the field and there is no need to search for 
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evidence. Hon'ble CESTAT in the case of MIs. Karori Engg. Works reported as 2004 

(166) E.L.T. 373 (Tn. Del.) has also heid that Admission/Confession is a substantial 

piece of evidence, which can be used against the maker. Therefore, Appellant's 

reliance on various case laws relating to corroborative evidences and establishing 

clandestine removal cannot be made applicable in light of the positive evidences 

available in the case as discussed in the findings of the impugned order. 

8.3 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 (328) 

ELT 453 (Tn-Del) has held that when preponderance of probability was against the 

Appellant, pleading of no statements recorded from buyers, no excess electricity 

consumption found, no raw material purchase found unaccounted and no input-output 

ratio prescribed by law is of no use. The relevant portion of the decision is reproduced 

below: - 

"10.1 Recovery of the loose sheets and pencil written ledger from the premises 

of the Appellant in the course of search proved the entries therein as 

representative of the clandestinely removed goods which were well within the 
knowledge of the Appellant. Active involvement of Appellant in that regard came 
to record since those materials were in the custody of the Appellant. It is common 

sense that the materials having utility to the possessor thereof are only 
possessed by him. He proves ownership thereof and is answerable to the 
contents therein. Entries on such incriminating materials demonstrated 

clandestine clearance of 562.130 MT of Sponge Iron and 887.560 MT of such 
goods respectively well explained by Appellant. That also proved clandestine 

removal of 81.010 MT of Do/ocher by the Appellant. Such removals were further 

proved from the records seized from the transporters MIs. Purwanchal Road 

Carriers and MIs. Giriraj RoacYes. The materials recovered from transporters 

brought out the evidence of clandestine removal of 69.180 MT of Sponge Iron 

and 55.855 MT of such goods respectively. Those clearances were not 

substantiated by Excise invoices. When certain entries in the pencil handwritten 

ledger matched with the Central Excise in voices and other entries did not match, 

the unmatched entries, became testimony of clandestine removals not supported 

by invoices. Accordingly, such clearances became subject-matter of allegation in 
respect of removal of 887.560 .MT of Sponge Iron without payment of Excise 

duty. Similarly, the loose sheets when evaluated, that proved removal of 

excisable goods without payment of duty to the extent of aforesaid quantity of 

goods. 

10.2 The statement recorded from shift supervisors being seif-speakinq cannot 

be brushed aside because they were the persons within whose knowledqe goods 
were manufactured and cleared. Their evidence was believable, cogent and 

credible for the reason that they vividly described methodology of production.  

10.3 Added to the above, the director admitted clandestine removal of the 

goods not supported by Excise invoices. That resulted in loss of revenue. / 

there fore, admitted to make payment of the duty evaded without controverting 

the Revenue implication of the entries in pencil handwritten ledger and chits 
recovered from possession of Appellant during search. Entire pleading of the 

Appellant therefore, failed to sustain when ma/a fide of the Appellant came to 
record. Clandestine removal was well within the knowledge of the shift 
supervisors, accountant, Director, transporters and commission agent. Each 
other's evidence corroborated all of them and established unaccounted goods 
cleared without payment of duty. The most lively evidence of Kailash Agarwal 
brought the Appellant-company to the root of allegation. All of them established 
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inextricable Lnk of evasion. Shri AganNal by his evidence attached all the persons 

involved in the chain of clandestine clearance without their detachment 

10.4 Preponderance of probability was against the Appellant. Pleading of no  

statement recorded from buyer, no excess electricity consumption found, no raw 

material purchase found unaccounted and no input-output ratio prescribed by law 

is of no use to it. Revenue discharcied its onus of proof bringing out the allegation  
in the show cause notice succinctly. But, the Appellant miserably failed to  

discharge its burden of proof. It did not come out with clean hands. 
10.5 It is not only one evidence, but multiple echoed evidence demonstrated 
oblique motive of the Appellant and proved its mala fide. Therefore, Appellant 

fails on all counts. Revenue's investigating was successful and its suffering was 

established. 

8.4 further find that the Hon'ble CESTAT in the case of M/s. Praveen Kumar & Co 

reported as 2015(328) ELT 220 (Tn-Del) has held as under: - 

"23. Voiuntanj confessional statement which is retracted after two years without 

any basis, has no legs to stand. No new facts have come on record to justify 

retraction short levy was paid consequent upon confession not once but twice. 

Further confessional statement rendered by Shri Praveen Kumar was also 

satisfied by Shri Rajender Kumar authorised signatory. Contentions that resumed 

records were only referring to pouches and lime tubes and not to filled pouches 

of tobacco is clearly afterthought as pointing out to the fact that seized record are 

having reference to the pouches, etc. has no force as those facts were on record 

and were not challenged and actually admitted. Also duties on evaded tobacco 

were paid in two instalment (2nd instalment being after a gap of four months). 

Once evasion is accepted and documents are confronted manifesting fraudulent 

intentions to defraud, there is no force in learned Member (Judicial) 's contention 

that there were no investigations relating to procurement of raw materials and 

manufacture of huge quantity of final goods and transportation of goods. / feel 
once an evasion is clearly admitted and these activities are undertaken in the 

darkness of night, no evader shall leave proof of these activities. Once fraudulent 

in tent to evade is manifested and later confessed, proving such evasion by other 
activities which are not recorded, will be giving a bonus to the evader. As per 
Supreme Court's judgment in D. Bhoormull - 1983 (13) E.L.T. 1546 (S.C.) case, 
Department is not required to prove its case with mathematical precision, but 

what is required is the establishment of such a degree of probability that a 
prudent man may on its basis believe in the existence of facts in the issue." 

(Emphasis supplied) 

8.5 find that no statements have been retracted by any person and facts recorded 

in Panchnamas and contents of seized items have been accepted by Appellant No. 2 to 

Appeilant No. 4 in their statements. lt is not a case that a single statement has been 

recorded and relied upon but various statements of Appellant No. 2, 3, & 4 establishing 

clandestine removal of final products by Appellant No. 1. In the circumstances, I am of 

the considered view that the statements recorded at different time and of different 

persons are not recorded under duress or threat. Facts of the statements have been 

independently corroborated by the facts and contents of Panchnamas recorded at the 

time of search. Therefore, I am of the well-considered view that denial of cross 

examination by adjudicating authority does not vio'ate principles of natural justice in the 

-giverfacts of this case. My views are supported by the Hon'bie Bombay High Court's 

the case of M/s.Sharad Ramdas Sangle reported as 2017 (347) ELT 413 
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(Born) wherein it has been held that where directors have themselves adrnftted the guilt 

and statements have not been retracted, there is no question of cross examination and 

denial of same does not to give rise to any substantial question of law. Relevant portion 

of the judgment is reproduced below: - 

"3. The Tribunal recorded following reason: - 
"5.1 As regards the denial of cross-examination of Shri Thorve and Shri 

Ashok Kumar Yadav and whether the said denial has caused any 

prejudice to the Appellants, it is seen from the records that the entries 

made in the private records were corroborated by Shri Ramdas Shivram 

San gle, Director of the Appellant firm and Shri Sharad Ramdas San gle, 

Proprietor of MIs. Ambica Scrap Merchant through whom the clandestinely 
removed goods, were sold wherein they had admitted that the entries 

recorded are true and correct and pertain to the unaccounted production, 

purchase of raw materials without accounting and sale of the finished 
goods in cash without payment of duty. Further from the records it is seen 

that about sixteen buyers [referred to in para 11.13 of the impugned 

order], who purchased the finished goods from the Appellants without 

payment of duty have also confirmed that they had received these goods 
without the cover of proper excise documentation and without payment of 

duty. Similarly, two scraps suppliers, Mr. Yunus Ahmed Shaikh and Mr. 

Shaikh Mushtaq Gulab have also admitted that they have supplied the MS 
scrap which is the raw materials for the manufacture of these goods 

without the cover of documents and they have received consideration for 

sale of such scrap in cash. Considering these evidences available in 

record, we hold that the denial of cross-examination of the authors of the 

private records has not caused any prejudice to the Appellants. In fact 

none of the statements recorded have been retracted or disputed. In such 

a scenario, when the fact is not disputed, cross-examination of the party is 
not necessary. The Hon !e Apex Court in the case of Kanungo Company 

- 1983 (13) E.L.T. 1486_(S.C.) and the Hon'ble High Court of Andhra 

Pradesh in the case of She/mi Steels Pvt. Ltd. [supra] have held that there 

is no absolute right for cross examination and: if sufficient corroborative 

evidences exist, cross-examination of the deponent of the statement is not 

necessary. In view of the above we hold that the denial of cross-
examination of Shri Thorve and Shri Ashok Kumar Yadav who maintained 
the private records has not caused any prejudice to the Appellants." 

From the above conclusions, we are also of the view that this was not a case 

which required cross-examination. The Directors themselves admitted the guilt." 
So, almost all allegations stood proved. As said above, the statements recorded 

were not retracted or disputed. Learned counsel for the Appellants reiterated that 
he can succeed in showing that these appeals should be admitted for deciding 

following question, which according to him, is substantial question of law:- 

"Whether denial of cross-examination of witnesses caused any prejudice to the 
Appellant?" 

We are not inclined to accept this submission at all. in these appeals, there was 
no question of cross-examination, and therefore, denial of the same would not 

give rise to any substantial question of levi. We perused the judgment of the 

Tribunal and find the same is quite pertinent, it is not necessary to interfere in it." 

(Emphasis supplied) 

9. In view of above, I find that Appellant No. I has evaded payment of Central 

Excise duty by way of clandestine removal of goods as well as by undervaluation of the 

goods, hence, I hold that the order of adjudcatinq authority is correct, legal and proper. 
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9.1 find that Appellant No.1 has, intentionaUy adopted uniawfut means to evade 

payment of central excise duty. The evasive mind and mens-rea of AppeUant No.1 is 

cieary established. Therefore, I hold that the removal of excisable goods in this case 

was of clandestine, nature, illicit removal with intent to evade payment of excise duty and 

hence, appellant No.1 is liable for penalty equal to the duty under rule 25 of the Rules 

read wth Secton 1AC of the Act. In view of above, I hold that Appellant No.1 is liable 

to pay Central Excise duty of Rs. 1,52,03,892/- under Section hA of the Act. It is 

natura consequence that the confirmed duty is required to be paid along with Interest at 

applicable rate under Section 1 1AA of the Act. 

10. Appellant No. 2 has contended that Appellant No. 1 is a partnership concern and 

when penalty on Appellant No. I is imposed, no penalty on Appellant No. 2 is imposable 

under Rule 26(1) of the Rules. I do not find force in this argument of Appellant No. 2 

since in the present case, there are cogent evidences that Appellant No. 2 had played 

important role in evasion of central excise duty. It is seen that penalty under this rule is 

imposable on the person who has dealt with such excisable goods, which he knew that 

the same are liable to confiscation. My view is also supported by the order of CESTAT 

in the case of Radhika Prints Pvt Ltd. reported as [2013 (294) E.L.T. 159 (Tn. - Ahmd.)] 

wherein it has been held that - 

"The show cause notice makes it clear that the goods were offending in 

nature and therefore liable to confiscation and adjudicating author/tv has 

recorded a finding that goods are offendinq in nature. There is only a 

technical omission in the sense that he has not specifically mentioned that 
these goods are liable to confiscation. In view of the specific allegation in 
the show cause notice which indicates the nature of offence as far as goods 

are concerned and the consequence of such offence, the findings recorded 

by the original adjudicating authority is sufficient to show that the goods 
were liabie to confiscation and therefore, imposition of penalty is justified. ". 

(Emph as/s supplied) 

10.1 I find that Hon'ble CESTAT, Ahmedabad in the case of Yunusbhai 

Samsuddin Devdiwala reported as 2016 (334) ELT 120 (Tn. -Ahmd.) has already held 

that personal penalty upon partners is imposable in addition to penalty imposed on the 

partnership firm. 

10.2 1 also find that the Hon'ble Madras High Court in the case of C. Eswaran 

repoed as 2014 (306) E.L.T. 264 (Mad.) has held as under:- 

"8. it/s true that the statutory authority imposed penalty on the firm as 

well as on the partner. The finding recorded by the original authority was 

confirmed in appeal. The legality and correctness of the order was once 

again tested by the CESTAT. The CESTAT being the final fact finding 
authority arrived at a conclusion that there was clinching evidence to show 
that the appellant imported the weaving looms by fabricating the records 

engraving the year of manufacture. 
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9. The only question raised fri the present appeals is as to whether the 
statutoiy authority was justified in imposing fine on the firm as well as on 
the partner. 

10. Section 112a) of the Customs Act, 1962 provides that not only the 
person who is instrumental in doing a particular act by violating the 

provisions of the Act but also the person who abets it or commits such act,  

is also liable forpayment of penalty. The 900ds in question were imported 

in the name of the firm by name MIs. Sri Ram Tex. The appellant in C. M.A. 
No. 811 of 2012 in his capacity as the partner abetted the firm to commit 

the offence. Therefore, the statutoty authority was fully justified in imposing 
fine on the firm as well as on the partner." 

(Emphasis supplied) 

11. Shri Vinod Amarshibhai Pat& and Shri Kishor Arnarshibhai Patel, brokers 

(Appellant No. 3 & 4) have contended that they have not dealt with the goods in the 

manner prescribed under Rule 26 of the Central Excise Rules, 2002 and therefore they 

are not liable to penalty. I find that the diary maintained by Shri Vinod Amarshibhai Patel 

in coded language contained details of icit as well as illicit clearances by Appellant No. 

1. When asked about the entries in the diaries, he gave evasive replies like, the 

accounts were imaginary, he was practicing accounts on Sundays, etc. He never co-

operated with the investigation, however DGCEI officers got the coded data decoded 

and the whole chapter of clandestine removal got revealed. The decoded data matched 

with the data maintained in the electronic form and in case of some transactions, 

Appellant No. 1 had issued Central Excise invoices whereas for many transactions, no 

Central Excise invoices were issued and no Central Excise duty was paid. This 

authenticates the data maintained by Shri Vinod Arnarshibhai Patel. His brother, Shri 

Kishor Amarshibhai Patel was handling business of registered dealers and was involved 

in facilitating clandestine removal through his dealer firm. The records also showed cash 

transactions for various buyers and sellers through angadias. 

11.1 Appellant No. 3 & 4 in their submissions argued that they have not indulged into 

clandestine activities but accounts found in Pen Drive/ Computer were written for 

learning accounting/software etc. I also find that they were not only indulging 

themselves in handling goods cleared clandestinely but were also indulged in abetting 

Appellant No. 1 in clandestine removal of the excisable goods. As far as data recovered 

from Pen Drive/Computer is concerned, this argument of learning accounting/software is 

nothing but an attempt to get out of duty liability. It is a common practice that any 

software is to be installed either in computer desktop or laptop and not in Pen-drive. To 

do something special with intent to defy law in such a way that no one can know/detect 

at later stage about the data, it is a practice to create records in Pen Drive to avcd 

detection from the computers. The co-relation of data resumed by DGCEi with the data 

available in Pen Drive is neither a miracle nor a co-incidence. 
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: .2 Appellant No. 3 & 4 also argued that they had given explanations for the 

documents to the Investigating officers during search itself. Rowever, it is on record that 

Aerant No. 3 & 4 had not co-operated with the investigation and had given evasive 

repes a aong. Therefore, their role is very much covered under Rule 26 of the Rules 

and penalties of Rs. 7670,197/- for abating Appellant No. I in clandestine clearance of 

the excisable goods on each of Appellants by the adjudicating authority under Rule 

26(1) of the Rules is proper and there is no need to interfere with the same. 

11.3 find that the facts of this case are distinguishable from the judgments relied 

upon by these two appellants inasmuch as the documents resumed, analysis thereof 

and data storage devices have been corroborated by the statements-of Appellant No. 2, 

statements of Appellant No. 3 & 4, statements of transporters and records obtained from 

GMB authorities and the statements have never been retracted. The persons involved 

case have closely monitored, arranged and managed all affairs of clandestine 

clearances made by AppeUant No. 1 and hence, penalty imposed on Appellant No. 3 & 

4 is Justified in view of case-laws discussed from Para 8 to Para 8.5. 

12. 1 find that the ledger named as "MR" and recovered from the premises of 

Appellant No. 4 has contained details of transactions and Appellant No. 5 in his 

statement dated 1.1.2011 has admitted details contained therein and also admitted that 

Appellant No. 4 has facilitated him • purchase the excisable goods i.e. propeers 

weighing 20 removed clandestinely, involving Central Excise duty of Rs. 2,69,860/- and 

the depositions made in the statement were never retracted by him. The print outs 

obtained by Forensic Science Laboratory from the Computer, Laptop and Pen drives 

seized from the premises of Appellant No. 4 duly corroborate the said clearances and 

indicated that the excisable goods were cleared by Appellant No. 1. Hence, imposition 

of penalty of Rs. 2,69,860/- under Rule 26(1) of the Rules on Shri Mahendra Ambalal 

Rana is justified. 

13. find that Appellant No. 6 to Appellant No. 8 have been alleged to have 

Qurchased goods clandestinely cleared by Appellant No. I without payment of Central 

Excise duty and without issuance of central excise invoices. The lower adjudicating 

authority has imposed penalty on them under Rule 26(1) of the Rules whereas 

Appellant No. 6 to 8 have contended that they cannot be penalized when no 

investigation has been carried out at their premises; that they had filed sworn affidavits 

retracting depositions made by them in their statements recorded on 16.8.2012; that the 

excisable goods alleged to have been purchased by Appellant No. 6 were in fact 

ved in same truck number by another firm of same destination; that Appellant No. 8 

cods in Truck No. RJ-07-GA-1424 but from Shri Ram Vessel Scrap Pvt. Ltd., 
":.' 

under their Invoice No. Ex-254 dated 13.6.2009. 1 find that the disputed 

b'hasave been made in 2008-09 and 2009-10 whereas the statements of these 
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appellants were recorded on 16.08.2012. These appellants have filed sworn affidavits 

on 26.07.2013 denying correctness of their statements, recorded relied upon in the 

impugned SON. I also find that names of Appellant No. 6 to 8 have not been reflected ft 

the booking registers of the transporters and no direct credible evidences are available 

in the SON! impugned order establishing involvement of these appellants in purchase of 

clandestinely cleared goods. Therefore, in my considered view, there are not sufficient 

evidences available in this case to hold that AppeHant No. 6 to Appellant No. 8 have 

participated in clandestine clearances of the goods and/or they were concerned in 

purchase of clandestinely cleared goods by Appellant No. 1. I also find that Appellant 

No. 6 was not proprietor of the firm at the material time. Hence, I find that this is not a fit 

case to impose penalty on these three Appellants and therefore, I set aside penalty 

imposed upon them under Rule 26 of the Rules. 

14. In view of above, I uphold the impugned order except penalty imposed upon 

Appellant No. 6 to Appellant 8 and accordingly reject appeals filed by Appellant No. I to 

Appellant No. 5 but allow appeals filed by Appellant No. 6 to Appellant No. 8. 

2. c1 31Q1) T kI ctd d 1i flciIl 

15. The appeals filed by the Appellants stand disposed off in above terms. 

By R.P.A.D.  

(-lk 1cill) 

T9'31id (31L1) 

To, 

1. M/s R.K. Industries (Unit-2), 
Plot No. V-7, Sosiya, 
Bhavnagar 

2. Shri Mukesh B. Patel, 
Partner of M!s. R.K. Industries (Unit-2), 
Plot No. V-7, Sosiya, 
Bhavnagar - 

3. Shri Kishor Amarshibhai Patel, 
Proprietor of M/s. Shree Krishna Enterprise, 

304, Shoppers Point, 
Parimal Ohowk, 
Waghawadi Road, 
Bhavnagar 

4. Shri Vinod Amarshibhai Patel, 
Plot No. 102, 
Iscon Mega City, 
Opp. Victoria Park, 
Bhavnagar - 364002. 
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5. Shri Mahendra Ambaal Rana, 

Partner of M/s. Maruti Metai Industries, 

A-209, Leela Efcee, 

Waghwadi Road, 

Bhavnagar - 364002. 

6. Shri Sarijeev Gupta, 

Proprietor of M/s. R.G. Gupta & Co., 

House No. 309, Sector-4A, 

Mandi Gobindgarh, District — Fatehgarh Sahib, 

Pu nj ab 

7. Shri Baldev Krishan Gupta, 

Proprietor of MIs. Baldev Krishan Gupta & Co., 

House No. 70, Sector — 21 B, 

Netaji Subhash Market, Mandi Gobindgarh, 

District — Fatehgarh Sahib, Punjab 

8. Jitender Kumar, 

Proprietor of M/s. J.K. Jindal & Co., 

House No. 121, Sector-24D, 

Mandi Gobindgarh, District — Fatehgarh Sahib, 

Punjab 

(1) '311I, , IC c i1H'I'l J 

(2) '31Id, , I-lk T 4i  

(3) I1 '31q 't41 ! 

(4) -V.51-lI, '-H1k ') i1cl cj, I 

/7Tfl Y 

(6) I1 . V2/60/BVR/2018-19 

(7) 11 . V2/62/BVR/2018-19 

(8) !c1 f. V2/63/BVR/2018-19 

(9) IiLV2/64/BVR/2O18-i9 

(10) Y'c1 f. V2/10/BVR/2018-19 

(11) '1 . V2/14/BVR/2018-19 

(12) 'PI1[. V2/15/BVR/2018-19 
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