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Aopea No: VZ/149/BVR/2018-19 

:: ORDER-IN-APPEAL :  

MIs Mahavir nductomeLt Pvt td, Sosiya, 3havnagar having Central Excise 

Registration No. AABCM8848GXM003 (hereinafter referred to as "AppelLant") 

filed Appeal No. V21149/BVR/2018-19 against Order-in-Original No. BHV-EXCUS-

000-JC-66-2017-18 dated 30.3.2018 (hereinafter referred  to as 'impugned 

order') passed by the Jt. Commissioner, Central GST a Central Excise, Bhavnagar 

Commissionerate (hereinafter referred to as "lower adjudicating authority"). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacture of Ferrous and non-Ferrous Articles falling under Chapter 72 to 81 

of the Central Excise Tariff Act, 1985 obtained by breaking old and used 

imported ships. The Appellant had imported vessel "MV CAHARLOTTEN BORG" 

vide Bill of Entry dated 21 .2.2011, which was assessed provisionally on 21 .2.2011 

and after payment of duty on 22.2.2011, vessel was beached in the ship breaking 

plot of the Appellant on 23.02.2011. After completion of Customs formalities, 

'Out of Charge' was given by the Customs Authority on 7.3.2011. 

2.2 During scrutiny of ER-i Return for the month of March, 2011, it was found 

by the jurisdictional Range Superintendent that the Appellant had availed 

Cenvat credit of whole of Additional Duty of Customs (CVD) paid on imported 

vessel "MV CAHARLO1TEN BORG" amounting to Rs. 3,68,39,912/-. As per proviso 

inserted in Rule 3(1) of the Cenvat Credit Rules, 2004 (hereinafter referred to as 

'CCR,2004') vide Notification No. 3/2011-CE(NT) dated 1.3.2011, Cenvat credit 

is allowed only upto 85% of Additional Duty of Customs paid on ships, boats and 

other floating structures for breaking up falling under Tariff item 89080000. It 

appeared to the Commissionerate that the Appellant had wrongly availed Cenvat 

credit of Rs. 55,25,987/- in excess of 85% of CVD. 

2.3 Show Cause Notice No. Vi'15-36/Dem/2011-12 dated 25.1.2012 was issued 

to the Appellant calling them to show cause as to why Cenvat credit of Rs. 

55,25,987/- should not be disallowed and recovered from them under Rule 14 of 

CCR,2004 read with Section hA of the Central Excise Act, 1944 (hereinafter 

referred to as "Act") along with interest under Rule 14 ibid read with Section 

1IAB of the Act and proposing imposition of penalty under Rule 15(1) of 

CCR,2004. 

2.4 The above Show Cause Notice was adjudicated vide the impugned order 

which disallowed Cenvat credit of Rs. 55,25,987/- and ordered for its recovery 

along with interest under Rule 14 of CCR,2004, The impugned order also imposed 
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Appeal No: VZ/149/BVR/2018-19 

penalty of Rs. 55,25,987/- under Le 15(1 4 tCR,2004. 

3. Being aggrieved with th: the Appellant has preferred 

appeal on various grounds, rater oz, a b.tov 

(I) The impugned order is rot gai a oper and not passed in accordance 

with the provisions of the Cent. Exo ct... 1944 and rules made thereunder. 

(ii) It is undisputed facts that e abj vassel. of the Appellant was arrived 

at Atang anchorage on i8.02.O11 nd thc appeUant had filed Bit!, of Entry for 

clearance of said imported ve5se. on 2 t:.2i 1. On its assessment of Customs 

duty by the Department the dut' was pi':. 22.02.2011. After beaching of the 

vessel at the registered plot of fr App::n: n 23.02.2011, they immediately 

availed Cenvat credit of CVD of s, 3,ô'92!- in their Cenvat accounts; that 

the ship was given out of cb.r on 07.03.2011 by the Customs 

authority; that Notification to. 33/2U1 -T. NT) dated 01 .03.2011 amended 

Rule-3 (1) clause (VU) of the CC.-t4 inter na restricting Cenvat credit of CVD to 

85% but the said notification ws affectie from 01.03.2011. Hence, they are 

eligible to avail Cenvat credit of 1% of 

(iii) The Adjudicating authory erred oserving that right from arrival of 

the said vessel till its out of Customs chre ven, the said vessel remained in 

the custody of the Gujarat M;itrne C\[) and the appellant became its 

owner only after 07.03.201 ' a:: nenc, the appellant should have availed 

Cenvat credit only on or aft.c7.33.2Ci: e. date on which out of Customs 

charge given. As per Standing cer No, O/1999 (Cus) dated 01.11.1999 issued 

by the then Commissioner of Customs Central Excise, Rajkot, custody 

/ownership remains with the break:ar after beaching of vessel at ship 

breaking plot, since Gujarat Har 'na Bond was not appointed as Custodian of 

at SBY Alang under Section 45 of the Cioms Act, 1962. Therefore, it is wrong 

to conclude that the owner . cf the said vessel was with GMB till out of 

Customs charge was given by the proper officer of the Customs 

(iv) It is on record that after ayment of Customs duty the vessel was allowed 

to beach by the Customs authority at he registered plot of the appellant at SBY, 

Atang on 23.02.2011 and hence, the appeUant was entitled to avail Cenvat 

credit being duty paid inpi:frvessel received by the Appellant in their 

registered premises and ownership was eady with the appellant since entire 

Customs duty was paid. Further the avaioient of Cenvat credit at the rate of 

100% of the C.V. duty paid was so right action on the part of the Appellant as 
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Appear No: V2/149/BVR/2018-19 

Notification No. 03/2011-CE (NT) dated 1 .3.2011 was not in existence at the 

time of availment of Cenvat credit by the Appellant. 

(v) t is undisputed fact that the area of their registered plot falls within the 

jurisdiction of the Customs area in terms of the Section 2 of the Customs Act, 

1962. Therefore, our registered plot area where imported vessel/input was 

beached also falls within the approved area of our factory in terms of the Rule 9 

of the Rules; that 'Out of Customs charge' means the goods can be cleared 

outside port/Customs area and since in the present case, the goods were already 

in the registered premises of the Appellant since 23.02.2011, on which duty was 

aLso paid, therefore the appellant cannot be prevented from availment of 

Cenvat credit till the out of Customs charge is given and relied upon following 

case laws: 

(a) M/s Shiv Ship Breaking Company- 2007 (218) E.L.T. 414 (Tri-Ahmd) 

(b) Order-in-Appeal No. 61/2011 (BVR)/RBT/Comm(A)/Raj dated 20.9.2011 

passed by the Commissioner (Appeals), Central Excise, Rajkot in the case 

of M/s. Rishi Ship Breakers. 

(vi) Regarding charging of interest and imposition of penalty, the appellant 

submits that they have done nothing wrong nor transgressed any of the 

provisions of the Cenvat Credit Rules, 2004 and that the appellant has correctly 

availed the Cenvat credit at the rate of 100% of CVD and hence, they are not 

liable to interest and penalty. 

4. n Personal Hearing, Shri A.H. Oza, Consultant appeared on behalf of the 

Appellant and reiterated the grounds of appeal and submitted that duty of 

Customs and CVD was paid by them on 22.2.2011; that ship had beached on 

23.2.2011; that after beaching ship is in their custody as per Standing Order No. 

6/1999-Cus dated 1.11.1999 (Para 3); that since they had paid CVD on 22.2.2011 

and ship was in their custody since 23.2.2011, they can take Cenvat credit on 

25.2.2011 as held by the CESTAT, Ahmedabad in the case of Shiv Ship Breaking - 

2007(218) ELT 414(Tri. Ahm) and Commissioner(Appeals), Rajkot's order dated 

20.9.2011 in another case of Rishi Ship Breakers, Bhavnagar; that appeaL may be 

allowed on basis of above. 

Discussion Findings:  

5. find that the Appellant has complied with the provisions of Section 35F 

of the Act by depositing Rs. 4,14,500/- @7.5% of Rs. 55,25,987/- vide Chatlan 

No. 50009 dated 5.7.2018, as declared by them in Appeal Memorandum. The 
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Appeal No: V2/149/BVR/2018-19 

respondent i.e. Commissioner o Central ice, Bhavnagar has not submitted 

any contrary report and hence, fnd th: the Appellant has complied with the 

provisions of Section 35F of the Act, 

5.1 I also find that the Ape'nt has fed miscellaneous application for 

condonation of delay of 24 cas 'n fllin appeal which state that they had 

received the impugned order ci' i8.420. hut could file appeal only on 

11.7.2018. They requested to condone de.a'' of 24 days in filing appeal on the 

grounds that their taxation ofcc emaid out of city on official work, and 

hence, they could not file appea. wfthin tne Limit of 60 days. Considering that 

delay is within further period of 30 days provided under proviso to Section 

35(1) of the Act, I condone deay of 24 days filing of this appeals and take up 

this appeal for decision on merit. 

6. I have carefully gone through the facts of the case, the impugned order 

and ground of appeal submitted by .he appeant in the memorandum of appeal. 

The issue to be decided is whether the ppellant has rightly availed Cenvat 

credit @100% of CVD in respect of impo: cf vessel vide Bill of Entry dated 

21 .2.2011 or otherwise. 

7. On going through the records, I find that the Appellant imported vessel 

"MV CAHARLOTTEN BORG" vide of Entry dated 21 .2.2011, which was 

assessed provisionally on 21 .2201 I and after payment of duty on 22.2.2011, 

vessel was beached in the ship breaking pot of the Appellant on 23.02.2011. 

The vessel was given 'Out of Customs Charge' by the Customs Authority on 

7.3.2011. The Appellant availed fjenvat credit of Additional Duty of Customs of 

Rs. 3,68,39,912/- paid on the ;aid vessel. The lower adjudicating authority 

disallowed Cenvat credit in excess of 85% of Additional Duty of Customs 

amounting to Rs. 55,25,987/- or the ground that as per proviso inserted in Rule 

3(1) of CCR,2004 vide Notification No. 3/2011-CE(NT) dated 1.3.2011, Cenvat 

credit is allowed only upto 85% of Additional Duty of Customs paid on ships, 

boats and other floating structures for breaking up falling under Tariff item 

89080000. The Appellant has contested that after payment of Customs duty on 

22.2.2011, the vessel was beached at their registered plot at SBY, Alang on 

23.02.2011 and hence, the appeLant was eligible to avail Cenvat credit being 

duty paid input/vessel was received by the Appellant in their registered 

premises and ownership was also with them since entire Customs duty was paid; 

that Notification No. 03/20iI-C (NT) dated 1,3.2011 restricting Cenvat credit 

@85% of CVD was not in existence at the time of availment of Cenvat credit by 
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Appeal No: V2/149/BVR/2018-19 

the Appellant and retied upon case laws of Shiv Ship Breaking Company- 2007 

(218) E.LT. 414 (Tri-Ahmd) and Order-in-Axeai dated 20.9.2011 passed in the 

case of MIs. Rishi Ship Breakers. 

7.1 I find that issue involved in the present case is to determine relevant date 

when the Appellant can avail Cenvat credit of Additional Duty of Customs paid 

on import of vessel, whether relevant date is when the ship beached in the plot 

of the Appellant on 23.2.2011 or when 'Out of Customs Charge' was given on 

7.3.2011. t is not disputed that the Bill of Entry dated 21.2.2011 filed by the 

Appellant was assessed provisionally on 21.2.2011 and returned to the Appellant 

for payment of Duty. After payment of duty on 22.2.2011, the vessel was 

beached in the ship breaking plot of the Appellant on 23.2.2011. The vessel was 

given 'Out of Customs Charge' by the Customs Authority on 7.3.2011. I find it is 

pertinent to examine the provisions of Rule 4(1) of CCR, 2004, which governs 

conditions for allowing Cenvat credit, which are reproduced as under: 

"RULE 4. Conditions for allowing CENVAT credit. — (1) The CENVAT 
credit in respect of inputs may be taken immediately on receipt of the inputs in 
the factory of the manufacturer or in the premises of the provider of output 
service or in the premises of the job worker, in case goods are sent directly to 
the job worker on the direction of the manufacturer or the provider of output 
service, as the case may be :" 

(Emphasis supplied) 

7.2 find that the Appellant was engaged in the manufacture of Ferrous and 

non-Ferrous Articles obtained by breaking old and used ships. Thus, subject 

vessel imported by the Appellant was input for them. Further, Ship breaking plot 

of the Appellant registered under Central Excise was situated within the 

jurisdiction of the Customs area. So, when the vessel is beached in the ship 

breaking plot, it effectively means that vessel i.e. input has reached in the 

factory premises. In the present case, when the vessel was beached on 

23.2.2011 in the ship breaking plot of the Appellant, it would mean that vessel 

i.e. input was received by the Appellant in their factory premises on 23.2.2011. 

By virtue of Rule 4(1) of CCR, 2004 supra, the Appellant became eligible to avail 

full Cenvat credit of Additional duty of Customs on 23.2.2011 i.e. date of 

beaching of the vessel in their ship breaking plot. Consequently, proviso inserted 

in Rule 3(1) of 'CCR,2004' vide Notification No. 3/2011.CE(NT) dated 1.3.2011 

restricting availment of 85% of Cenvat credit of CVD will not be applicable in 

respect of Vessel "MV CAHARLOTTEN BORG" imported by the Appellant. 

7.3 I also find that the lower adjudicating authority has erroneously 

considered date when 'Out of Customs Charge' was given as the relevant date 
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for availing Cenvat credit. As pe Section 47 cf the Customs Act, 1962, when the 

importer pays applicable Custom duty ad completes alt import formalities, 

then goods are allowed to be ceaed fc" home consumption. n the present 

case, the goods i.e. vessel was c•t b cLec for home consumption since, ship 

breaking plot itself was factor:. iso fi•d that 'Out of Customs Charge' has 

nothing to do with avaitment of Ceat crd: as there is no such restrictions! 

conditions prescribed in Rule 41) of CCR, 2004 for aLlowing Cenvat credit. ft is 

on record that the vessel was beached in the sh'p breaking plot of the Appellant 

on 23.2.2011 after Bill of Entry 'as duty assed and payment of duty but Out 

of Customs Charge was given only o 7.3,2011. The delay occurred in giving Out 

of Customs Charge should not be a reason to deny substantial right of the 

AppeLlant to avail Cenvat credft when it became due on 23.2.2011. rely on the 

Order passed by the Hon'bte CST.AT, Amedabad passed in the case of Shiv 

Ship breaking Co. reported as 2007 218) ELT 414 (Tn. Ahm), wherein it has been 

held that, 

"6. We have carefully considered the submissions from both sides. The CVD 
paid on the ship is not in dispute. The CViJ amount which was taken as credit 
was admittedly paid on 13-9-2004 .No objction for beaching of the vessel has 
been granted by the Custoais 0f2curs on 15-9-2004. Under these 
circumstances, the reason for the delay in gant of out of charge by the Customs  
is not explained. Even if the delay was hisdfied, it cannot lead to denial of 
Cenvat credit on the CVD paid on the vessel. The taking of credit before out of 
charge is given is at the most, a technica vicdation. This technical violation is  
caused due to the delay in  grant  of out cf charge by the Department and it 
cannot take away the substantial right to Cenvat available to the aopeiiant.  
especially, when the customs cearance and receipt of the duty paid inputs in the  
factory were simultaneous and. at the vely same place, namely. the shipyard.  

7. Since the credit has beer rightly taken, there is nothing irregular in 
utilization of Cenvat credit amounting to Rs. 3,89,551!- before 14-10-04." 

(Emphasis supplied) 

8. In view of above, hold that the Appellant has rightly availed Cenvat 

credit of 100% Additional Duty of Customs amounting to Rs. 3,68,39,912/-. , 

therefore, set aside demand of Cenvat creit of Rs. 55,25,987/- under Rule 14 of 

CCR, 2004 and penalty of Rs. 25,987I- imposed under Rule 15 of CCR, 2004. 

9. I set aside the impugned order and allow the appeal. 

9.1 3id ki C T$ RT5qd d 1k1 

9.1 The appeal filed by the Aopettant is disposed off as above. 

(cd-. *lci'k) 

rir 3iil (31Lik1) 
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By R.P.A.D.  

To, 
M/s Mahavir Inductomelt Pvt Ltd, 
Plot No. V-5, Ship breaking Yard, 
Sosiya, 
District Bhavnagar. 
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