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Arising out of above menticned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/jamnagar/Ganchidham :

FHEFAT & YTAFTET 5T 718 UF 9dT /Name & Address of the Appeliants & Respondent :-

M/s Mahavir inductomeit Pvt. Ltd., Plot No. V-3, Ship Breaking Yard, Sesiya, District- Bhavnagar.
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Any person aggrieved Dy this Order-in-Appeal may file a7 appeal to the appropriate authority in the following way.
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Aggea‘ to Custo# S, Excise & Service Tax Appellate Tribunal under Section 353 of CEA, 1944 / Under Section 86 of the Finance Act,
4 an appeal lies to:-

'—i*ﬁ%"ﬂx#"'ﬁ"d%'ﬁ’v’dﬁc{q*’lHﬁiﬂlﬂf\".'-{'\:-'-ilyg"v AT SRR TS R AT S e A AT T A 9T 18, 32 1 2,2 e el A E TaoeaT,
’Tbe spec'"' behch of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.
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1al bench of Customs, Excise & Service Tax Appel llate Tribunal (CESTAT) at, 27 Floor, Bhaumali Bhawan, Asarwa
}16in case of appeals other than as menrtioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form £A-3 / as prescribec under Rule 6 of Central Excise (Appeal)
Rules, 2001 and shali be zccompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs. 5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac, 5 tac to 50 iac and above 50 lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank cf the place where the bencn of any
nominated pubiic sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by & fee of Rs. 500/-.
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The appeal under sub section {1} of Section 86 of the Finance Act, 1994, tc the Appeliate Tribunal Shail be filed in quadruplicate in Form
S.T.5 as prescribed under Rule 5(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against {one
of which shall be certified copy) and should be accompanied by & fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty ievied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service iax & interest demanded & penalty levied is
mere than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty
jevied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated
public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shail be accompanied by a
fee of Rs.500/
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Appeal No: V2/149/BVR/2018-19

:: ORDER-IN-APPEAL ::

M/s Mahavir inductomelt Pvt Ltd, Sosiya, Bhavnagar having Central Excise
Registration No. AABCM8848GXMO003 (hereinafter réferred to as “Appellant”)
filed Appeal No. V2/149/BVR/2018-19 against Order-in-Original No. BHV-EXCUS-
000-JC-66-2017-18 dated 30.3.2018 (hereinafter referred to as ‘impugned
order’) passecd by the Jt. Commissioner, Central GST & Central Excise, Bhavnagar

Commissionerate (hereinafter referred to as “lower adjudicating authority”).

2. The brief facts of the case are that the Appellant was engaged in
manufacture of Ferrcus and non-Ferrous Articles falling under Chapter 72 to 81
of the Central Excise Tariff Act, 1985 obtained by breaking old and used
imported ships. The Appellant had imported vessel “MV CAHARLOTTEN BORG”
vide Bill of Entry dated 21.2.2011, which was assessed provisionally on 21.2.2011
and after payment of duty on 22.2.2011, vessel was beached in the ship breaking
plot of the Appellant on 23.02.2011. After completion of Customs formalities,
‘Cut of Charge’ was given by the Customs Authority on 7.3.2011.

2.2 During scrutiny of ER-1 Return for the month of March, 2011, it was found
by the jurisdictional Range Superintendent that the Appellant had availed
Cenvat credit of whole cf Additional Duty of Customs (CVD) paid on imported
vessel “MV CAHARLOTTEN BORG” amounting to Rs. 3,68,39,912/-. As per proviso
inserted in Rule 3(1) of the Cenvat Credit Rules, 2004 (hereinafter referred to as
‘CCR,2004’) vide Notification No. 3/2011-CE{NT) dated 1.3.2011, Cenvat credit
is allowed only upto 85% of Additional Duty of Customs paid on ships, boats and
other floating structures for breaking up falling under Tariff item 89080000. it
appeared to the Commissionerate that the Appeliant had wrongly availed Cenvat
credit of Rs. 55,25,987/- in excess of 85% of CVD.

7.3 Show Cause Notice No. V/15-36/Dem/2011-12 dated 25.1.2012 was issued
to the Appellant cailing them to show cause as to why Cenvat credit of Rs.
55,25,987/- should not be disaliowed and recovered from them under Rule 14 of
CCR,2004 read with Section 11A of the Central Excise Act, 1944 (hereinafter
referred to as “Act”) along with interest under Rule 14 ibid read with Section
11AB of the Act and proposing imposition of penalty under Rule 15(1) of
CCR,2004.

2.4  The above Show Cause Notice was adjudicated vide the impugned order
which disallowed Cenvat credit of Rs. 55,25,987/- and ordered for its recovery

along with interest under Rule 14 of CCR,2004. The impugned order also imposed
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Appeal No: VZ/149/BVR/2018-19

penalty of Rs. 55,25,987/- undar dule 15(4) of CCR,2004.

AT b

3. Being aggrieved with ths 'mpugaed order, the Appellant has preferred

appeal on various grounds, infer oila, as below -

(i) The impugned order is no% iegal and roper and not passed in accordance

with the provisions of the Central Excise ATl 1244 and rules made thereunder.

(i) It is undisputed facts that “he subject vessel of the Appellant was arrived
at Alang anchorage on 98.02.75%1

and the zppellant had filed Biil of Entry for
clearance of said imported vessel cn 21.0%.2511. On its assessment of Customs
duty by the Department the duty was paid on . 22.02.201%. After beaching of the
vessel at the registered oiet of the Appedant on 23.02.2011, they immediately
availed Cenvat credit of CVD of &z, 3,868,329, %1

2/-in their Cenvat accounts; that
the ship was given out of fusicms charge on 07.03.2011 by the Customs
authority; that Notification o, J*Mu‘?’i {NT) dated 01.03.2011 amended
Rute-3 (1) clause (¥l) of the LLR-G4 misr olis

85% but the said netification wis =fie

astricting Cenvat credit of CVD to
-om 01.03.2011. Hence, they are

eligible to avail Cenvat credit of 00% of TV,

(iif)  The Adjudicating authociicy erved i coserving that right from arrival of

the said vessel till its out of Lusio ‘ :_J,iven, the said vessel remained in

the custody of the Gujarat Maritime i 2) and the appellant became its
owner only after 07.03.2077 zn< m: the appellant should have availed
Cenvat credit only on or aftsy 07.05.20 X 7 i.e, date on which out of Customs
charge given. As per Standing Urasr No. JV 1299 (Cus) dated 01.11.1999 issued
by the then Commissioner of \,us‘.cms;& Central Excise, Rajkot, custody

/ownership remains with the snizbreakesr  after beaching of vessel at ship

breaking plot, since Gujarat Haritine Ecg < was not appointed as Custodian of

at SBY Alang under Section 45 of the Musi;c.:-ms Act, 1962. Therefore, it is wrong
to conciude that the ownersiip of the szid vessel was with GMB till out of

Customs charge was given by the proper 2fficer of the Customs

(iv) It is on record that after zawment of Customs duty the vessel was atlowed

to beach by the Custems authority 2t the registered plot of the appellant at 5BY,
Alang on 23.02.2011 and hence, the a,l..vei iant was entitled to avail Cenvat
credit being duty paid inpuf;:!i.fess:eé. wiae received by the Appeliant in their
registered premises and ownersiin was airgady with the appeillant since entire
Customs duty was paid. Further ihe svailment of Cenvat credit at the rate of

100% of the C.V. duty paid was ziso right aciion on the part of the Appellant as
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Appeal No: V2/149/BVR/2018-19

Notification No. 03/2011-CE {NT) dated 1.3.2011 was not in existence at the
time of availment of Cenvat credit by the Appellant.

{

{v} it is undisputed fact that the area of their registered plot falls within the
jurisdiction of the Customs area in terms of the Section 2 of the Customs Act,
1962. Therefore, our registered plot area where imported vessel/input was
beached aiso falls within the apprqved area of our factory in terms of the Rule 9
of the Rules; that ‘Out of Customs charge’ means the goods can be cleared
outside port/Customs area and since in the present case, the goods were already
in the registered premises of the Appellant since 23.02.2011, on which duty was
alsc paic, therefore the appeliant cannot be prevented from availment of
Cenvat credit till the out of Customs charge is given and relied upon following
case laws:

) M/s Shiv Ship Breaking Company- 2007 (218) E.L.T. 414 (Tri-Ahmd)

(b}  Order-in-Appeal No. 61/2011(BVR)/RBT/Ccmm(A)/Raj dated 20.9.2011
passed by the Commissioner (Appeals), Central Excise, Rajkot in the case
of M/s. Rishi Ship Breakers.

{(a

(vi) Regarding charging of interest and imposition of penalty, the appellant
submits that they have done nothing wrong nor transgressed any of the
provisions of the Cenvat Credit Rules, 2004 and that the appellant has correctly
availed the Cenvat credit at the rate of 100% of {VD and hence, they are not

liable to interest and penalty.

4, in Personal Hearing, Shri A.H. Oza, Consuitant appeared on behalf of the
Appeilant and reiterated the grounds of appeal and submitted that duty of
Customs and CVD was paid by them on 22.2.2011; that ship had beached on
23.2.2011; that after beaching ship is in their custody as per Standing Order No.
6/1999-Cus dated 1.11.1999 (Para 3); that since they had paid CVD on 22.2.2011
and ship was in their custody since 23.2.2011, they can take Cenvat credit on
25.2.2011 as held by the CESTAT, Ahmedabad in the case of Shiv Ship Breaking -
2007(218) ELT 414(Tri. Ahm) and Commissioner(Appeals), Rajkot’s order dated
20.9.2011 in another case of Rishi Ship Breakers, Bhavnagar; that appeal may be

aliowed on basis of above.

Discussion & Findings:

3. | find that the Appellant has complied with the provisions of Section 35F
of the Act by depositing Rs. 4,14,500/- @7.5% of Rs. 55,25,987/- vide Challan

No. 50009 dated 5.7.2018, as declared by them in Appeal Memorandum. The
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Appeal No: V2/149/BVR/2018-19

respondent i.e. Commissicner ¢! Zentral &xcise, Bhavnagar has not submitted
any contrary report and hence, ! 71ud that (he Appellant has complied with the
provisions of Section 35F of the a:%.

5.1 | also find that the Apredant has t%isd miscellaneous application for
condonation of delay of 24 «zyvs in filing appeal which state that they had
received the impugned order on 18.4.20:% but could file appeal only on
11.7.2018. They requested to ccndone delzv of 24 days in filing appeat on the
grounds that their taxation ofiicsr remained out of city on official work, and
hence, they could not file appezi within time timit of 60 days. Considering that
delay is within further period of %0 days ,:: provided under provisc to Section
35(1) of the Act, | condone delay of 24 days in filing of this appeals and take up
this appeal for decision on merit.

6. | have carefully gone througn the izcts of the case, the impugned order
and ground of appeal submitted oy the apgeilant in the memorandum of appeal.
The issue to be decided is whether the £zpellant has rightly availed Cenvat
credit @100% of CVD in respect of impart of vessel vide Bill of Entry dated

21.2.2011 or otherwise.

7. On going through the recoras, | find that the Appellant imported vessel
“MV CAHARLOTTEN BORG” vide Bill of Entry dated 21.2.2011, which was
assessed provisionally on 21.2.20%% and after payment of duty on 22.2.2011,
vessel was beached in the ship breaking pict of the Appellant on 23.02.2011.
The vessel was given ‘Out of Lustoms Chiarge’ by the Customs Authority on
7.3.2011. The Appellant availzg {envat credit of Additional Duty of Customs of
Rs. 3,68,39,912/- paid on the :said vessel. The lower adjudicating authority
disallowed Cenvat credit in excess of 85% of Additional Duty of Customs
amounting to Rs. 55,25,987/- on the ground that as per proviso inserted in Rule
3(1) of CCR,2004 vide Notification No. 3/2C11-CE(NT) dated 1.3.2011, Cenvat
credit is allowed only upto 83% of Additionial Duty of Customs paid on ships,
boats and other floating structures for breaking up falling under Tariff item
89080000. The Appellant has coniested that after payment of Customs duty on
22.2.2011, the vessel was beached at their registered plot at SBY, Alang on
23.02.2011 and hence, the apgeiiant was eligible to avail Cenvat credit being
duty paid input/vessel was resceived by the Appellant in their registered
premises and ownership was zisc with them since entire Customs duty was paid;
that Notification No. 03/20%1%-CE (NT) dated 1.3.2011 restricting Cenvat credit
®85% of CVD was not in existence at the time of availment of Cenvat credit by

T

Page 6 of 9




Appeal No: V2/149/BVR/2018-19

the Appeilant and relied upen case taws of Shiv Ship Breaking Company- 2007
{218} E.L.T. 414 (Tri-Ahmd) and Order-in-Apoeal dated 20.9.2011 passed in the
case of M/s. Rishi Ship Breakers.

7.1 | find that issue involved in the present case is to determine relevant date
when the Appellant can avait Cenvat credit of Additional Duty of Customs paid
on import of vessel, whether relevant d{ate is when the ship beached in the plot
of the Appellant on 23.2.2011 or when ‘Out of Customs Charge’ was given on
7.3.2011. it is not disputed that the Bill of Entry dated 21.2.2011 filed by the
Appeilant was assessed provisionally on 21.2.2011 and returned to the Appellant
for payment of Duty. After payment of duty on 22.2.2011, the vessel was
beached in the ship breaking plot of the Appellant on 23.2.2011. The vessel was
given ‘Out of Customs Charge’ by the Customs Authority on 7.3.2011. | find it is
pertinent to examine the provisions of Rule 4{(1} of CCR, 2004, which governs
conditions for allowing Cenvat credit, which are reproduced as under:

“RULE 4. Conditions for allowing CENVAT credit. — (1) The CENVAT
credit in respect of inputs may be taken immediately on receipt of the inputs in
the factory of the manufacturer or in the premises of the provider of output
service or in the premises of the job worker, in case goods are sent directly to
the job worker on the direction of the manufacturer or the provider of output
service, as the case may be :”

(Emphasis supplied)

7.2 I find that the Appellant was engaged in the manufacture of Ferrous and
non-Ferrous Articles obtained by breaking old and used ships. Thus, subject
vessel imported by the Appellant was input for them. Further, Ship breaking plot
of the Appellant registered under Central Excise was situated within the
jurisdiction of the Customs area. So, when the vessel is beached in the ship
breaking plot, it effectively means that vessel i.e. input has reached in the
factory premises. In the present case, when the vessel was beached on
23.2.2011 in the ship breaking plot of the Appellant, it would mean that vessel
i.e. input was received by the Appellant in their factory premises on 23.2.2011.
By virtue of Rule 4(1) of CCR, 2004 supra, the Appellant became eligible to avail
full Cenvat credit of Additional duty of Customs on 23.2.2011 i.e. date of
beaching of the vessel in their ship breaking plot. Consequently, proviso inserted
in Rule 3{1) of ‘CCR,2004’ vide Notification No. 3/2011-CE(NT) dated 1.3.2011
restricting availment of 85% of Cenvat credit of CVD will not be applicable in
respect of Vessel “MV CAHARLOTTEN BORG” imported by the Appellant.

7.3 1 also find that the lower adjudicating authority has erroneously

considered date when ‘Out of Customs Charge’ was given as the relevant date
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App=al No: V2/149/BVR/2018-19

for availing Cenvat credit. As per Zection 47 of the Customs Act, 1962, when the
importer pays applicable Custorms cuty and completes all import formalities,
then goods are allowed to be cisared for home consumption. In the present
case, the goods i.e. vessel was not be clezrea for home consumption since, ship
breaking plot itself was factory. ' ziso firng that ‘Out of Customs Charge’ has
nothing to do with availment <f (envat credit as there is no such restrictions/
conditions prescribed in Rule 4{ “:} of CLR, 2024 for allowing Cenvat credit. it is
on record that the vessel was Eeacned in {ne ship breaking plot of the Appellant
on 23.2.2011 after Bill of Entry was duly azsessed and payment of duty but Out
of Customs Charge was given cniy on: 7.3.2011. The delay occurred in giving Qut
of Customs Charge should nct e a reazcn 0 deny substantial right of the
Appellant to avail Cenvat crecdit wiren it became due on 23.2.2011. | rely on the
Order passed by the Hon’ble ZESTAT, Aninedabad passed in  the case of Shiv
Ship breaking Co. reported zs 20467 (218) ELT 414 (Tri. Ahm), wherein it has been
held that,

“6.  We have carefully considered the subrnissions from both sides. The CVD
paid on the ship is not in dispute. The CYi amount which was taken as credit
was admittedly paid on 13-8-2084. No objzction for beaching of the vessel has
been granted by the Custorms Off on 15-9-2004. Under these
circumstances, the reason for the delay 1 great of out of charge by the Customs
is not explained. Even if the delay was "ust‘i:";ed, it cannot lead to denial of
Cenvat credit on the CVD pai on the vessel. The taking of credit before out of
charge is given is at the most, 2 technicai viclation. This technical violation is
caused due to the delay in crani of out ¢f charge by the Department and it
cannot take away the subsiantial right o Cenvat available to the appeliant,
especially, when the customs cigarance and receipt of the duty paid inputs in the
factory were simultaneous end ot ithe verv szme place, namely, the shipyard.

7. Since the credit has been rightly taken, there is nothing irregular in
utilization of Cenvat credit amounting te Rs. 3,89,551/- before 14-10-04.”

(Emphasis supplied)
8. In view of above, i hoid that the Appellant has rightly availed Cenvat
credit of 100% Additional Duty =i Customs amounting to Rs. 3,68,39,912/-. |,
therefore, set aside demand of Cenvat credit of Rs. 55,25,987/- under Rule 14 of

CCR, 2004 and penalty of Rs. 5%,25,387/- imposed under Rule 15 of CCR, 2004.

9. | set aside the impugned order and zilow the appeal.

9.1 3diorhdT aRT ot 1 71 5 T TS 3R ald U R Sy |

9.1 The appeal filed by the Apzellant is disposed off as above.
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Appeal No: V2/149/BVR/2018-19

By R.P.A.D.

7o, Far 7,

M/s Mahavir inductomelt Pvt Ltd, ] )

Plot No. V-5, Ship breaking Yard, . AR Ao Tigae fAfAes

Sosiya, tAle 7. a-5, R sfFar ars, [,
District Bhavnagar. PreaT STEFR|

[
giey -

1) 9UR ATT FEd, %] U9 F@ W @ Fead 39E Yod, IR

&7, 3FAATE F AFFR &

2) FgFa, a&] U9 daT N TI Fegid UG Yoh, HEER AYFAred,

HGAIR T HT2YF HRERT &

3) TIFT HIFA, I TG §aT I TF Foald 3cU1G Yok, HAAIR e,

HEAI & HGTSF FHIamT gl
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