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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

Ffierat & TIAaTa! T ATH TF 7T /Name & Address of the Appellants & Respondent :-

1. Shri Lakhabhai Virambhai Rathod At: Amardad. Tal: Ranavav Dist: Porbandar
2. M/s Kara Manda & Co., Village: Barvan Nes, Taluka: Ranavayv, District: Porbandar.
3‘%. Shri Kama Lala Parmar, Village: Barvan Nes, Taluka: Ranavay, District: Porbandar.
T AEA(AYIT) T AT F15 AI=h FHATET TUF § 3T InAFHrEt / Ireehon & guer 3disr grad FT gehdl
Any person aggrieved by this Order-in-Appeal may file an appeal to t‘e appropriate authority in th??ollowir?g%vay.
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Aggeal to Customs, Excise & Service Tax Appe unal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act,
1994 an appeal lies to:- )
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.
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.. ) AFHTATS T ST aﬁiq |
To the West regional bench of Customs, Excise & Service Tax Appellate Tribuna g(.[ESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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9T EA-3 T ST TRAT F wof B oer iR | o & w9 W uF TR F A, gt Ioi e ATz S /i i s waw
i, 9T 5 FTE A7 IR FA,5 TG T F7 50 ATT TAC G 31 50 A€ TQ g wfdrs § a7 %9 1,000/- $9, 5,000/- T =T
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., S Lac to 50 tac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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& 3 = gy o Xt ¥ gree gy f ST ST | St i w1 g, I 6 ey st ¥ g7 SR Sgl wa AT swfisty
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The appeal under sub section {1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunat Shall be filed in quadruplicate in Form
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty
levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated
public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a
fee of Rs.500/
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The appeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, unq@r Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, .
& Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; i
ii1) amount Slayable under Rule 6 of the Cenvat Credit Rules o
. - provided further that the provisions of this Section shall not gpl}gh to the stay aRphcatmn and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

Revisi ication to G t of Indi '

evigion application to Government of India: . .
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A revision /a plication lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Fl?nancel Department of Revenue, 4th Floor, Jeevan Deep Building, Parhament Street, New Delhi-
11000T, under Section gSEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

IRa F e T U ar &9, F1 Trale s @ A A § v oy wer 91wl 0 iy e o ¥ ge (Rde) F e #,
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In case of rébate of duty of excise on goods exported to any country or territory outside India of on excisable
material used mn the manufacture of the goods which are exported to any country or territory outside India.
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In case otl—g'—gods exporﬁ:fg outside India export to Nepal or Bhutan, withoutg pa/.yment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the visi
of this Act o}; thgy Rules made there under such o};dgnis ;iassed by thet%:ommissigner {Appeals) on orpégter,l%lwl.g
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Exci
(Appeals), RI}JDI%S, 2001 within 3 months f?om the date on which the op}der soughterto be a Igcalgcril a amxsctlslg
communicated and shall be accompanied by two _copies each of the OIQ and Order-In-Ap%)eaF It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee a C: d und -
EE of CEA, 1944, unt g’r Major Head of Account. & paym P s prescribed under Section 35
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The revision application shall be accompanied by a fee of Rs. 200/- where th t i i

Lac or less ané) %S. 1000/- where the angount imyolved is more thaél lg{meerees O%gr{lggn involved in Rupees One

T2 T ST § HE A e BT SHIAY & AT WO U S« F S I &8 R ST 3Ry
sﬁﬁﬁmwﬁﬁ?wﬁ%ﬂqw&%ﬁaﬁ:ﬁ:ﬁuﬁw@%%%ﬂ Wﬁwaﬁw%mwlwﬁ?qn@czg
if the order covers variousnumbers of order- in Original, fee for each O.1.O.
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manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the olx)le a;?éﬁcfti%oigsfaﬁe

ggéltral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100 /- for
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Attention is also invited to the rules covering these and other related tt: i i i
and Service Appellate Tribunal (Procedure) I§ules, 1982. matters contained in the Customs, Excise
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For the elaborate, detailed and latest provisions relating to filing of a al to the hi i
appellant may refer to the Departmen?al website www.C ec.gov.lgn. ppeal to the higher appellate authority, the



Appeal No: V2/178-180/8VR/2018-19

:: ORDER-IN-APPEAL ::

The appeals listed below have been filed against Orders-in-Original
as detailed below (hereinafter referred to as “impugned orders”) passed
by the Asst. Commissioner, Central Goods & Service Tax, Junagadh

Division, Bhavnagar Commissionerate (hereinafter referred to as ‘lower
adjudicating authority’).

SL. Appeal No. Order-in-Original Name and Address of the
No. No. & Date Appellant

1. | V2/178/BVR/2018-19 | AC/JND/14/2018 |Shri  Lakhabhai
dated 9.7.2018 Rathod

Village : Amardad,
Taluka : Ranavav,
District : Porbandar.

Virambhai

2. | V2/179/BVR/2018-19 | AC/JND/11/2018 | M/s Kara Manda & Co.
dated 29.6.2018 | Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

3. |V2/180/BVR/2018-19 | AC/JND/13/2018 | Shri Kama Lala Parmar
dated 9.7.2018 Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

1.1 Since issue involved in above three appeals is common, all appeals

are taken up together for decision vide this common order.

2. The brief facts of the case are that the Appellants were holding
service tax registration under the category of ‘Business Auxiliary Service’;
that the Appellants were providing taxable services to M/s Saurashtra
Cement Ltd but evading payment of service tax, detailed inquiry was
initiated by the Commissionerate. On scrutiny of documents of the
Appellants as well as service recipient, it was found that the Appellants
availed abatement @67% on gross value of the services while discharging
service tax in terms of Notification No. 1/2006-ST dated 1.3.2006, but
value of Cement and Steel supplied free of cost by their service recipients
was not included in assessable value and hence, it appeared to the
Commissionerate that the Appellants had wrongly availed abatement
under Notification No. 1/2006-ST dated 1.3.2006.

2.1 Show Cause Notice No. V/15-6/Dem-ST/Hq/2012-13 dated 17.4.2013
was issued to Appellant No. 1 calling them to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006
should not be denied and why service tax of Rs. 22,31,969/- for the period

W “ Page3of9



Appeal No: V2/178-180/BVR/2018-19

2007-08 to 2011-12 should not be demanded and recovered from them
under Section 73(1) of the Finance Act, 1994(hereinafter referred to as
“Act”) along with interest under Section 75 and also proposing imposition

of penalty under Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c)(ii) and 78 of
the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order
listed at Sl. No. 1 of table above, which dropped the proceedings in
respect of service tax demanded for contravention of provisions of
Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of
interest under Section 75 as well as penalty imposed under Sections 76
and 78 of the Act proposed vide the SCNs. However, the impugned order
imposed penalty under Section 77(1)(a) of the Act for failure to amend
Service Tax registration @Rs. 200 for every day during which such failure
continued starting with the first day after due date, till the date of actual
compliance and also imposed penalty of Rs. 5,000/- under Section 77(1)(b)
of the Act for failure to maintain and preserve records required under the

Law.

2.3 Show Cause Notice No. V/15-7/Dem-ST/Hq/2013-14 dated 16.4.2013
was issued to Appellant No. 2 calling them' to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006
should not be denied and why service tax of Rs. 6,63,443/- should not be
demanded and recovered from them under Section 73(1) of the Act along
with interest under Section 75 and also proposing imposition of penalty
under Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c)(ii) and 78 of the Act.

2.4 The Show Cause Notice was adjudicated vide the impugnhed order
listed at Sl. No. 2 of table above, which confirmed demand of service tax
of Rs. 8,267/- and ordered for its recovery under Section 73(2) of the Act
along with interest under Section 75 and imposed penalty of Rs. 4,134/-
under Section 78 of the Act. However, the impughed order imposed
penalty under Section 77(1)(a) of the Act for failure to amend Service Tax
registration @Rs. 200 for every day during which such failure continues
starting with the first day after due date, till the date of actual
compliance and also imposed penalty of Rs. 5,000/- under Section 77(1)(b)

of the Act for failure to maintain and preserve records required under the

LaW. W
Page 4 of 9



Appeal No: V2/178-180/BVR/2018-19

2.5 Show Cause Notice No. V/15-5/Dem-ST/Hq/2013-14 dated 16.4.2013
was issued to Appellant No. 3 calling them to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006
should not be denied and why service tax of Rs. 12,21,850/- should not be
demanded and recovered under Section 73(1) of the Act along with
interest under Section 75 and also proposed imposition of penalty under
Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c) and 78 of the Act.

2.6 The Show Cause Notice was adjudicated vide the impugned order
listed at Sr. No. 3 of table above, which dropped the proceedings in
respect of service tax demanded for contravention of provisions of
Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of
interest under Section 75 and penalty under Sections 76 and 78 of the Act.
However, the impugned order imposed penalty under Section 77(1)(a) of
the Act for failure to amend Service Tax registration @Rs. 200 for every
day during which such failure continues starting with the first day after
due date, till the date of actual compliance and also imposed penalty of
Rs. 5,000/- under Section 77(1){b) of the Act for failure to maintain and
preserve records required under the Law.

3. Being aggrieved with the impugned orders, Appellants No. 1 to 3
have preferred these appeals, inter-alia, on the following grounds:-

(i) The impugned order passed by the adjudicating authority is not
proper to the extent of penalty imposed under Sections 77(1)(a) and
77(1)(b) of the Act.

(i) For imposing penalty under Section 77(1)(a), the adjudicating
authority gave findings that the Appellants obtained registration in 2004
under the category of ‘BAS’ and filed returns /paid service tax regularly
buf registration certificate was amended only in the year 2011. There is
no provision to impose penalty for any amendment in registration

certificate.

(iii) In plethora of judgements, it has been held that penalty cannot be
imposed on the grounds of procedural irregularities. Mere failure to amend

registration certificate does not amount to default, when the Appellant

Brd —
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Appeal No: V2/178-180/BVR/2018-19

had timely discharged service tax as held in the case of SRF Ltd-2016 (41)
STR 123.

(iv) There is no malafide intention on part of the Appellants and hence
this is a fit case of invocation of Section 80 of the Act to waive penalty
imposed under Sections 77(1)(a) and 77(1)(b) of the Act and Appellants
relied upon case law of Busy Bee - 2015 (37) STR 932.

4. In Personal Hearing, Shri Rushil Upadhyay, C.A. appeared on behalf
of all Appellants No. 1 to 3 and reiterated the grounds of all three appeals
and submitted that they have paid service tax correctly and in time; that
they had taken registration under ‘Business Auxiliary Service’ instead of
‘Construction Service’; that Service Tax law does not say imposition of
pehalty under Section 77(1)(a) of the Act for different Service Tax
registration but for not taking registration; that they now do not contest
penalty imposed under Section 77(1)(b) of the Act; that Section 80 can be
invoked in these appeals and lenient view may be taken in these cases

also, as per Hon’ble CESTAT’s decisions.

Findings:-

5. | find that Appellants No. 1 to 3 have deposited amount @7.5% of
tax or penalty in dispute as submitted by them in Appeal Memoranda and

hence, have complied with the provisions of Section 35F of the Act.

5.1 | have carefully gone through the facts of the case, the impugned
orders, the appeal memoranda and written as well as oral submissions
made by the Appellants. The issue to be decided in all three appeals is
whether the impugned orders, in the facts of each case, imposing
penalties under Section 77(1)(a) and Section 77(1)(b) of the Act on

Appellants No. 1 to 3 are correct, legal and proper or not.

6. | find that appeal proceedings in all three appeals are on penalties
imposed under Section 77(1)(a) and Section 77(1)(b) of the Act. The
Appellants have not pressed for penalty imposed under Section 77(1)(b) of
the Act. The Appellant No. 2 has not contested confirmation of service tax
demand of Rs. 8,267/- and imposition of penalty of Rs. 4,134/- under

Section 78 of the Act and therefore, in appeal proceedings, only
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Appeal No: V2/178-180/BVR/2018-19

correctness of imposition of penalties under Section 77(1)(a) and Section
77(1)(b) of the Act is to be decided.

7. Regarding penalty imposed under Section 77(1)(@) of the Act, the
lower adjudicating authority gave following findings:

(19

Regarding penal action under the provisions of Section 77(1)(a) of the
Act, I find that initially the Noticee had obtained Service Tax Registration No.
BVN/STAX/IND/XX/2/BAS/128/04-05 dated 30.11.2004 under the category of
‘Business Auxiliary Service’. Subsequently, on revision of filing ST 1, they
were issued registration certificate no. ACXPR8158BST001 on 12.5.201 1, for
the service provide under the category of Construction Service in respect of
Commercial or Industrial Building and Civil Structure & Manpower
Recruitment Agency. I also find from the challans produced by the Noticee that
they have paid Service Tax under accounting heads of ‘Business Auxiliary
Service’ during the period covered under Show Cause Notice, despite the fact
that they had ample time to amend their type of services in their Registration
Certificate. In view of the above, I find that there is clear violation of Section 69
of the Act read with Rule 4 of the Rules and therefore, I hold that penalty under
Section 77(1)(a) of the Act would be imposable on the Noticee.”

7.1 The Appellants have contested that penalty under Section 77(1)(a)
of the Act cannot be imposed on the ground of mere failure to amend
registration certificate, which is procedural irregularities and it does not
amount to default, especially when the Appellants had timely discharged
service tax and relied upon case law of SRF Ltd-2016 (41) STR 123.

7.2 | find it is pertinent to examine the provisions of Section 77(1)(a)
of the Act, which are reproduced as under:
“(a) - who is liable to pay service tax or required to take registration, fails to
take registration in accordance with the provisions of section 69 or rules made
under this Chapter shall be liable to a penalty which may extend to ten thousand
rupees or two hundred rupees for every day during which such failure continues,
whichever is higher, starting with the first day after the due date, till the date of

actual compliance;”

7.3 | find that provisions of Section 77(1)(a) of the Act supra envisage
imposition of penalty for failure to take registration. On going through the
records, | find that the Appellants were registered with Service Tax under
the category of ‘Business Auxiliary Service’ and paying service tax, though

they were required to get themselves registered under ‘Commercial or

W Page 7 of 9




Appeal No: V2/178-180/BVR/2018-19

Industrial Construction Service’ as held in the impugned orders. | find that
investigation carried out against Appellants No. 1 & 3 did not find any non
payment/ short payment of service tax. In respect of Appellant No. 2,
there was short payment of service tax of Rs. 8,267/- against total Service
Tax payable of Rs. 16,02,076/- during the period from 2007-08 to 2011-
12, which has also been paid by Appellant No. 2, after issuance of
impugned order. Considering the facts of the case, | am of the opinion
that imposition of penalty under Section 77(1)(a) of the Act for obtaining
registration under wrong category is not warranted, particularly when
there is no dispute about payment of service tax by the Appellants. I,
therefore, set aside penalty imposed upon Appellants No. 1 to 3 under
Section 77(1)(a) of the Act.

7.4 | rely on the order passed by the Hon’ble CESTAT, Chennai in the
case of SRF Ltd 2016 reported as (41) S.T.R. 123 (Tri. - Chennai), wherein
it has been held that,

“4, No doubt registration is a paraphemalia to bring the assessee into the fold
of law. The assessee was already brought into the fold of law from 1-3-2005. So
it cannot be said that it is an unregistered assessee. Only there was an absence of
endorsement of the new activity in the registration certificate. That does not
amount to default when the assessee consciously discharged tax liability. It does
not appear from the conduct of the assessee that it is required to be dealt with
coercively under law for the non-endorsement of the different activity which
was carried out subsequently.

5. Considering the registration status of the assessee and no deliberate default

to cause evasion to Revenue, the penalty imposed under Section 77 is waived
and appeal is allowed.”

8. As far as penalty of Rs. 5,000/- imposed on each of three Appellants
under Section 77(1)(b) of the Act is concerned, the Appellants did not
contest this penalty during personal hearing and hence, | do not further

examine this aspect.

9. In view of above, | set aside penalty imposed under Section 77(1)(a)

of the Act and uphold the impugned orders in respect of other aspects.

9.1  3TNEHATI TR &t HT 375 Irdrelt FT fATERT I9ed ale F fFar amary |
9.1 The appeals filed by the Appellants are disposed off as above.

By

et F
(\7; Tl 3Tgerd (i)
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Appeal No: V2/178-180/BVR/2018-19

‘ By R.P.A.D.
To, Jar H,
1. Shri Lakhabhai Virambhai Rathod A erEEe faETE Tos
Village : Amardad, _
Taluka : Ranavav, HACE, drefent @ YUMATd,
District : Porbandar. fSrear © 9iEeT |
2. M/s Kara Manda & Co. . &1 HST U8 9T
Village : Barvan Nes, _
Taluka : Ranavav, SRaToT 1, cTefhl © XT0TIdd,
District : Porbandar. Srear ; 9EET |
3. Shri Kama Lala Parmar B FTAT el GHT
Village : Barvan Nes, )
Taluka : Ranavav, SRATOT A, cTefshl © UTIaTd,
District : Porbandar. Sredr : UREeT |
gfd:-

1) U HAEA IGFA, T T QAT H UF Foad 3c9G Yeh, PRI
&19,31EHCIETE T ST Bl
2) IYFA, a&] TG JaT W UI FT UG Yok, HEHN IPFAe,
8 AR H TGS HIAaE 8l
3) TEE HRIE, g U @al W T FHO 391G Yeh, SEI9e HUS,
TR HFATAT H HaeTsh HAae! gl
L) TS BEd]
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