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BHV-EXCUS-000-App...127...TO...129...2019  
TT1lI1i/

24052019 Date of Order: Date of issue: 29.05.2019 

sft 1Tr9 f'ftf), Ioict) m iR / 
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

3Trt/ 31Tt/ iii/ ii't 311, t'31  s3riic fS9t/ T/1 kiq, 
i"i'tk / "11 4-I1'R /Trtftt1T Rl 1[i "iiI i 311t1Jf 1fT: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, central Excise/ST / GST, 
Rajkot/Jamnagar/Gandhidham: 

leI1ttI & i11ct ) 4tT 1T11 1 tT /Name & Address of the Appellants & Respondent :- 

1. Shri Lakhabhai Virambhai Rathod At: Amardad. Tal: Ranavav Dist: Porbandar 
2. M/s Kara Manda & Co., Village: Barvan Nes, Taluka: Ranavav, District: Porbandar. 
3. Shri Kama Lala Parmar, Village: Barvan Nes, Taluka: Ranavav, District: Porbandar. 

Sr 31T'ir(3T1t11) 1at i'1  qlt I ia(c)lcI SI atr3'9SsTtt1ttJ1 ISWIST 351115 ci'll. 'iT il'tdl l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) 
331rtt

T I sf'it ;lTTalTfrtur arf rr,lr  c'.tt'  arfirfar 1944 erlu 35B stcialtr r 
SITU86t 

Aeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
4 an appeal lies to:- 

(i) 
ct,'iui.1ktftl/ 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

1(a) ciciit 11t1 srtf1t s 31c11'll )arrtaft s~t/f *flcit tI55I1F 3c'4l S1.lc 1 11 i1'i11  aT4ffZt 
wfrar 3r1arqTr3 i,,1acfl rtet, igciicfl srar arsrrciI aiciei'it'a- o o 'itT1ciI4) arr)t t 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 
Asarwa Ahmedaoad-380016in case of appeals other than as mentioned in para- 1(a) above 

artftsflar rrfrt t  UrtST 3111 rt5tF  t fi s1ar 'Ml'  'ijt  (31 )f(ciill, 2001, fci 6 strt IuIfttr 1  T1t 

(iii
91T11 EA-3 t 31T19iIt e"  l'ii "it'll 31Tltt I 'l r*ar tt tt1 31T1, "lfi 3c'ihI tc'4 t aThT,'tici 4 11'111 sIft cicii'u arsrr 

t119T, 'rt 5 cilia IT tat,5 citia '-i' rt 50 cilia 'it 11'i 3TTT 50 cilia -i', 3tfl)31t tl'tt1Ttr: 1,000/- ill, 5,000/- i2i 31TciT 

10,000/- 4) T rtft11°ITIT *t ci'.t ki fsdftrt jtr ajartoar, St*flttt s titcit t cii 

tmar1fl i41i'i' 't11rUcill 'iaitct If'ict'i  i&i fi "it'll 'srrft r)fl)tri't. rr'rtnar, 't 31t1icil 

ci tt*fltr artfteftsr '31T1TfI1Tt11 t toasT fartr I ii atr'ir (t slfft) 3IT31ar-1ar lllar 500/- 4s FT ISIIThIF 'ij 

01111 'Ir('ii f'ii 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

artftti, f)ci 3t 01ar,1994 SITU 86(1) t sttriltr l'ili  Pi'ii-fl, 1994, fPT 9(1) cici ftSifftlT 

W ST.-5 31T1 trfft 4t 01T31ff t* SI31S 31111 fici atiIftt 31'ft11 t  'i4 t, SIWt Wf 11111 *ici'A 'ik (ci( If 

t441lfo ft31Tf) sIft ciI If 'AI  t311r, .'ii 01131lTtI1'tar,c'ilci f T15T afr cl"ll'lI T11I9T, 5 ciuia 

1111,5 cilia arr 50 citci 'ii rt31c 3131111 50 cilia If 3rflfsF tif srir'ir: 1,000/- 'i), 5,000/- 3111'iT 10,000/- '-I 11T 

tfi slastTi sfflrtr'rtnr, 4lcfl' IT1tUrtlliai tcii 11i1tIfffl '4f cii'iTici'i' 

i&i ciiflciutct i't. i&i f"u "it'll 31Tf I slflttr l'tsrrrtrrr, *taar titiai If ii wrfci6I iRIct srcft4fzr 

mr1ltct'ittiiiai fsrtr I i"l'l'l ('u 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 
levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 
Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 

fee of 85.500/ 

(B) 



(i) fi srfltftpl,1994 l met 86 -8Tersf (2) t C2A) i ittp1t '( t Pf ipfir, kr'< flee"ifl, 1994, i flei 9(2) 
9(2A)i cl4ci i1ftr'4 S.T.-7 d1 TiT5iTi, IT c"lc sTiTTa9t(3l4tT), tir 'ie jiw 
trrfttr 3l1t 'tfPi  (ii * t 'ifl ei[lci ift CTft) ifre srj ii  ntit itr i, izr ic 
 r rimrfferer sew 'te 'u iei rhfl 4   nft lifl / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2J &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

lei t  ifli TfltitTeT   Fft CIC it ftFt 1944 tiTer 
351 ftfr, 1994 83 o   31T(TeUT 

iee  ei/tCi rhTT 1Of1mr(1O%), itiiiWrt4 T1Ilcl , 1rT, itit iTilT9Tfleifct , m 
iitip'rtizrr .,, ttiittr f'iR q4 s Tit rmr 

i4i31tri1pTf  
(i) irtetiitittae 
(ii)  
(iii)  

e slTtr (it" 2) aiflfflmr 2014  1fl irrffsftii TifltitTt ete fkmutft'r 

For an appeal to be filed before the CIESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 àf the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

'41Ti3r till. 3l1*W: 
f  r1ia:

1994  eti t itriliti ttfk,  
ipry  'iLli1vr sjrwer eiiie, ae lTTr, ftirftsr, "lki imr, ee irrt, 9 1iaft-1ioOOi, t 
1I'II mfii / 

A revision ppphcation lies to the Under Secretary to the Government of. India, levision Application Unit, 
Ministry of l'inance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Dellu-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 CI'l f*fl irr, 'ii ii'r)aff CR1  i?t14) aiai zTeitm&ii ki'i  irri,4l iai irrTher 
  itTt Ft  iT5TT 'ThR1C I'-1, lT Pi4 rzre "irr ir nsri a&ui t i'iie, ¶t qItiij irr 

CR1 1I'ñtRTW€1I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a wa,rehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

1P C)°I mit iTt "4Tt tit cM It ()) T CI cl , 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

'dcM It il"I ltt rtiTit flit(  11'iI ilTett i itt5, I9 RI lT 1ZTit t CI C lThtI'tt 1"CI iTet I / 
In case of goods exported outside India 'export to Nepal or Bhutan, without payment of duty. 

TicMie E  CR11 tir siir  
itt 3Tryf  (srzftw)i ti li 3rn11itirir(it" 2),1998 t ilTet 109itsII lItci ti'i oiia miitr iCii1tweitr et kwrrtiri 

of any duty allowed to be utilized towards payment of excise duty on fi13al products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, '1998. 

'I)rb 3iI'tW 'P.11 tl EA-8 f, ititcMlt'1 ij (3 )fl1CIq4),20O1, fe4 9t i trfflfa , tr 
iTr1r T e a 3 IT  t ititTlir "1141 aTfT! I itse  arr  i srr't i ijir it mfter ijitir *1' iTltai ca i t iij iittti  mit tiI.'13rflliiw, ]eTR-6t1't1t 

bove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 withm 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescrthed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

mr iekwe  i mit tio ftit t iren'Tlt ilit afl sol 
titii e'i4  itt itrtrre'e1 200/-weritrl4ei 'II1(3frtef if HitC('1 'Hll *"qitI tTlt.III 

l000/eTrtiTitfoITaI1tI 
The revision app,lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Ns. 1000/- where the amount mvolved is more than Rupees One Lac. 

Cl miT1t 3Ti4,C iT IFT IIit  "II"II 
irr'lc(1e 11q,I iititfl,iu "cii I / In case 

if the order covers vanousriumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstandmg the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is fified to avoid scriptoria work if excising Rs. 1 Iakh fee oT Rs. 100/- for each. 

iririititrftir  - ic 'ia ijeli irfltftiw, 1975, 39-I i 39lTt pr ititir t* titirit siitit Tl1' trft we lkitffttr 6.50 ll we  
1'ii,mfi / 

One copy of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'1975, as amended. 

41eitac, 91tit '3c'Iit t 1ait  3T5&iT 1TaTfil'wevT (ii4 f) flaCfl, 1982 itftir tit mit tafitrir ipft it 
ciFCleci e1 III 1rf'rwe3fre itt tint 3Tnirtirfnrr ,lIclI I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

it  it'fsr ,T)it e':1 iiitfll't "tIC1, fft-  ifre '141'IciC 9lititlit i i, 3tTlt9Tif( 1'imftir ae www.cbec.gov.in  its I I 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.c'bec.gov.in. 

(C) 



Appeal No: VZ/178-18O/BVR1201819 

:: ORDER-IN-APPEAL::  

The appeals listed below have been filed against Orders-in-Original 

as detailed below (hereinafter referred to as "impugned orders") passed 

by the Asst. Commissioner, Central Goods Service Tax, Junagadh 

Division, Bhavnagar Commissionerate (hereinafter referred to as 'lower 

adjudicating authority'). 

St. 
No.  

Appeal No. Order-in-Original 
No. Q Date 

Name and Address of the 
Appellant 

1.  V2/178/BVR/2018-19 AC/JND/1412018 
dated 9.7.2018 

Shri Lakhabhai Virambhai 
Rathod 
Village : Amardad, 
Tatuka: Ranavav, 
District : Porbandar. 

2.  V2 /179/BVR/2018-19 AC/JND/11/2018 
dated 29.6.2018 

M/s KaraManda & Co. 
Village Barvan Nes, 
Taluka: Ranavav, 
District : Porbandar. 

3.  V2/180/BVR/2018-19 AC/JND/13/2018 
dated 9.7.2018 

Shri Kama Lala Parmar 
Village : Barvan Nes, 
Tatuka : Ranavav, 
District : Porbandar. 

1.1 Since issue involved in above three appeals is common, all, appeals 

are taken up together for decision vide this common order. 

2. The brief facts of the case are that the Appellants were holding 

service tax registration under the category of 'Business Auxiliary Service'; 

that the Appellants were providing taxable services to M/s Saurashtra 

Cement Ltd but evading payment of service tax, detailed inquiry was 

initiated by the Commissionerate. On scrutiny of documents of the 

Appellants as well as service recipient, it was found that the Appellants 

availed abatement @67% on gross value of the services while discharging 

service tax in terms of Notification No. 1/2006-ST dated 1.3.2006, but 

value of Cement and Steel supplied free of cost by their service recipients 

was not included in assessable value and hence, it appeared to the 

Commissionerate that the Appellants had wrongly availed abatement 

under Notification No. 1/2006-ST dated 1.3.2006. 

2.1 Show Cause Notice No. V/15-6/Dem-ST/Hq/2012-13 dated 17.4.2013 

was issued to Appellant No. 1 calling them to show cause as to why 

abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006 

should not be denied and why service tax of Rs. 22,31 ,969/- for the period 
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AppeaL No: V2/178-180/BVR/2018-19 

2007-08 to 2011-12 should not be demanded and recovered from them 

under Section 73(1) of the Finance Act, 1994(hereinafter referred to as 

"Act") along with interest under Section 75 and also proposing imposition 

of penalty under Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c)(ii) and 78 of 

the Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order 

listed at SI. No. 1 of table above, which dropped the proceedings in 

respect of service tax demanded for contravention of provisions of 

Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of 

interest under Section 75 as well as penalty imposed under Sections 76 

and 78 of the Act proposed vide the SCNs. However, the impugned order 

imposed penalty under Section 77(1)(a) of the Act for failure to amend 

Service Tax registration ®Rs. 200 for every day during which such failure 

continued starting with the first day after due date, till the date of actual 

compliance and also imposed penalty of Rs. 5,000/- under Section 77(1)(b) 

of the Act for failure to maintain and preserve records required under the 

Law. 

2.3 Show Cause Notice No. V/15-7/Dem-ST/Hq/2013-14 dated 16.4.2013 

was issued to Appellant No. 2 calling them to show cause as to why 

abatement ® 67% availed under Notification No. 1/2006-ST dated 1.3.2006 

should not be denied and why service tax of Rs. 6,63,443/- should not be 

demanded and recovered from them under Section 73(1) of the Act along 

with interest under Section 75 and also proposing imposition of penalty 

under Sections 76,77, 77(1 )(a), 77(1 )(b), 77(1 )(c)(ii) and 78 of the Act. 

2.4 The Show Cause Notice was adjudicated vide the impugned order 

listed at St. No. 2 of table above, which confirmed demand of service tax 

of Rs. 8,267/- and ordered for its recovery under Section 73(2) of the Act 

along with interest under Section 75 and imposed penalty of Rs. 4,134/-

under Section 78 of the Act. However, the impugned order imposed 

penalty under Section 77(1)(a) of the Act for failure to amend Service Tax 

registration @Rs. 200 for every day during which such failure continues 

starting with the first day after due date, till the date of actual 

compliance and also imposed penalty of Rs. 5,000/- under Section 77(1 )(b) 

of the Act for failure to maintain and preserve records required under the 

Law. 
Page 4 of 9 



Appeal No: V2/178-180/BVR/2018-19 

2.5 Show Cause Notice No. V/15-5/Dem-ST/Hq/2013-14 dated 16.4.2013 

was issued to Appellant No. 3 calling them to show cause as to why 

abatement ® 67% availed under Notification No. 1/2006-ST dated 1.3.2006 

should not be denied and why service tax of Rs. 12,21,850/- should not be 

demanded and recovered under Section 73(1) of the Act along with 

interest under Section 75 and also proposed imposition of penalty under 

Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c) and 78 of the Act. 

2.6 The Show Cause Notice was adjudicated vide the impugned order 

listed at Sr. No. 3 of table above, which dropped the proceedings in 

respect of service tax demanded for contravention of provisions of 

Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of 

interest under Section 75 and penalty under Sections 76 and 78 of the Act. 

However, the impugned order imposed penalty under Section 77(1)(a) of 

the Act for failure to amend Service Tax registration @Rs. 200 for every 

day during which such failure continues starting with the first day after 

due date, till the date of actual compliance and also imposed penalty of 

Rs. 5,000/- under Section 77(1)(b) of the Act for failure to maintain and 

preserve records required under the Law. 

3. Being aggrieved with the impugned orders, Appellants No. 1 to 3 

have preferred these appeals, inter-alia, on the following grounds:- 

(i) The impugned order passed by the adjudicating authority is not 

proper to the extent of penalty imposed under Sections 77(1)(a) and 

77(1 )(b) of the Act. 

(ii) For imposing penalty under Section 77(1)(a), the adjudicating 

authority gave findings that the Appellants obtained registration in 2004 

under the category of 'BAS' and filed returns /paid service tax regularly 

but registration certificate was amended only in the year 2011. There is 

no provision to impose penalty for any amendment in registration 

certificate. 

(iii) In plethora of judgements, it has been held that penalty cannot be 

imposed on the grounds of procedural irregularities. Mere failure to amend 

registration certificate does not amount to default, when the Appellant 
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AppeaL No: V2/178-180/BVR/2018-19 

had timely discharged service tax as held in the case of SRF Ltd-2016 (41) 

STR 123. 

(iv) There is no malafide intention on part of the Appellants and hence 

this is a fit case of invocation of Section 80 of the Act to waive penalty 

imposed under Sections 77(1)(a) and 77(1)(b) of the Act and Appellants 

relied upon case law of Busy Bee - 2015 (37) SIR 932. 

4. In Personal Hearing, Shri Rushil Upadhyay, C.A. appeared on behalf 

of all Appellants No. 1 to 3 and reiterated the grounds of all three appeals 

and submitted that they have paid service tax correctly and in time; that 

they had taken registration under 'Business Auxiliary Service' instead of 

'Construction Service'; that Service Tax law does not say imposition of 

penalty under Section 77(1 )(a) of the Act for different Service Tax 

registration but for not taking registration; that they now do not contest 

penalty imposed under Section 77(1 )(b) of the Act; that Section 80 can be 

invoked in these appeals and lenient view may be taken in these cases 

also, as per Hon'ble CESTAT's decisions. 

Findings:- 

5. I find that Appellants No. 1 to 3 have deposited amount @7.5% of 

tax or penalty in dispute as submitted by them in Appeal Memoranda and 

hence, have complied with the provisions of Section 35F of the Act. 

5.1 I have carefully gone through the facts of the case, the impugned 

orders, the appeal memoranda and written as well as oral submissions 

made by the Appellants. The issue to be decided in all three appeals is 

whether the impugned orders, in the facts of each case, imposing 

penalties under Section 77(1)(a) and Section 77(1)(b) of the Act on 

Appellants No. 1 to 3 are correct, legal and proper or not. 

6. I find that appeal proceedings in all three appeals are on penalties 

imposed under Section 77(1)(a) and Section 77(1)(b) of the Act. The 

Appellants have not pressed for penalty imposed under Section 77(1 )(b) of 

the Act. The Appellant No. 2 has not contested confirmation of service tax 

demand of Rs. 8,267/- and imposition of penalty of Rs. 4,134/- under 

Section 78 of the Act and therefore, in appeal proceedings, only 

Page 6 of 9 



AppeaL No: V2/178-180/BVR/2018-19 

correctness of imposition of penalties under Section 77(1)(a) and Section 

77(1)(b) of the Act is to be decided. 

7. Regarding penalty imposed under Section 77(1)(a) of the Act, the 

tower adjudicating authority gave following findings: 

Regarding penal action under the provisions of Section 77(l)(a) of the 

Act, I find that initially the Noticee had obtained Service Tax Registration No. 

BVN/STAXIJND/XX/2/BAS/128/0405 dated 30.11.2004 under the category of 

'Business Auxiliary Service'. Subsequently, on revision of filing ST 1, they 

were issued registration certificate no. ACXPR81S8BSTOO1 on 12.5.2011, for 

the service provide under the category of Construction Service in respect of 

Commercial or Industrial Building and Civil Structure & Manpower 

Recruitment Agency. I also find from the challans produced by the Noticee that 

they have paid Service Tax under accounting heads of 'Business Auxiliary 

Service' during the period covered under Show Cause Notice, despite the fact 

that they had ample time to amend their type of services in their Registration 

Certificate. In view of the above, I find that there is clear violation of Section 69 

of the Act read with Rule 4 of the Rules and therefore, I hold that penalty under 

Section 77(1)(a) of the Act would be imposable on the Noticee." 

7.1 The Appellants have contested that penalty under Section 77(1)(a) 

of the Act cannot be imposed on the ground of mere failure to amend 

registration certificate, which is procedural irregularities and it does not 

amount to default, especially when the Appellants had timely discharged 

service tax and relied upon case law of SRF Ltd-2016 (41) SIR 123. 

7.2 I find it is pertinent to examine the provisions of Section 77(1 )(a) 

of the Act, which are reproduced as under: 

"(a) who is liable to pay service tax or required to take registration, fails to 

take registration in accordance with the provisions of section 69 or rules made 

under this Chapter shall be liable to a penalty which may extend to ten thousand 

rupees or two hundred rupees for every day during which such failure continues, 

whichever is higher, starting with the first day after the due date, till the date of 

actual compliance;" 

7.3 I find that provisions of Section 77(1)(a) of the Act supra envisage 

imposition of penalty for failure to take registration. On going through the 

records, I find that the Appellants were registered with Service Tax under 

the category of 'Business Auxiliary Service' and paying service tax, though 

they were required to get themselves registered under 'Commercial or 
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AppeaL No: V2/178-180/BVR/2018-19 

Industrial Construction Service' as held in the impugned orders. I find that 

investigation carried out against Appellants No. 1 & 3 did not find any non 

payment! short payment of service tax. In respect of AppelLant No. 2, 

there was short payment of service tax of Rs. 8,267!- against total Service 

Tax payable of Rs. 16,02,076!- during the period from 2007-08 to 2011-

12, which has also been paid by Appellant No. 2, after issuance of 

impugned order. Considering the facts of the case, I am of the opinion 

that imposition of penalty under Section 77(1 )(a) of the Act for obtaining 

registration under wrong category is not warranted, particularly when 

there is no dispute about payment of service tax by the Appellants. I, 

therefore, set aside penalty imposed upon Appellants No. 1 to 3 under 

Section 77(1 )(a) of the Act. 

7.4 I rely on the order passed by the Hon'bte CESTAT, Chennai in the 

case of SRF Ltd 2016 reported as (41) S.T.R. 123 (Tn. - Chennal), wherein 

it has been held that, 

"4. No doubt registration is a paraphernalia to bring the assessee into the fold 
of law. The assessee was already brought into the fold of law from 1-3-2005. So 
it cannot be said that it is an unregistered assessee. Only there was an absence of 
endorsement of the new activity in the registration certificate. That does not 
amount to default when the assessee consciously discharged tax liability. It does 
not appear from the conduct of the assessee that it is required to be dealt with 
coercively under law for the non-endorsement of the different activity which 
was carried out subsequently. 

5. Considering the registration status of the assessee and no deliberate default 
to cause evasion to Revenue, the penalty imposed under Section 77 is waived 
and appeal is allowed." 

8. As far as penalty of Rs. 5,000!- imposed on each of three Appellants 

under Section 77(1 )(b) of the Act is concerned, the Appellants did not 

contest this penalty during personal hearing and hence, I do not further 

examine this aspect. 

9. In view of above, I set aside penalty imposed under Section 77(1 )(a) 

of the Act and uphold the impugned orders in respect of other aspects. 

9.1 3I3tCc1RI c  'P1$3I4)1  c4-j d1 14i ouch I 

9.1 The appeals filed by the AppeLlants are disposed off as above. 

(c,fI( '1c-I'1) 

3hI. ,cfc1 (31c1) 
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Appeat No: V2/178-180/BVR/2018-19 

BVR.P.A.D.  

To, 

1. Shri Lakhabhai Virambhai Rathod 
Village : Amardad, 
Taluka: Ranavav, 
District : Porbandar. 

_____ 
-t'&d.c& c-1I(t)I : &IuUcflc1 

: I 
2. M/s Kara Manda & Co. 

Village: Barvan Nes, 
Taluka: Ranavav, 
District : Porbandar. 

DI'L cicbI : '&IUlc1lc1, 

: I 

3. Shri Kama Lala Parmar 
Village: Barvan Nes, 
Tatuka: Ranavav, 
District : Porbandar. 

fl,( 

'c1IUI c-tIi4- I : UUUcc1 

: M'&sic'. I 

1) ltITF -i&- 3iii, c-d t ,1cif tTEF o-ç -'-flC 1ccb, dI1Id 

,31lc ,1Ia1c4iI C1I 

2) ca-ct a4 5cL.lIC Hc1o1dl' 3i14dIc, 

1Ic1c1dI'& 31TZr c4,c1 cfI 

3) '-tI.1ct 31Ic-ci, cl,&c-t 1 'lcii iac1'4 .ic- Ic ia1IdICc JUS(1, 

11o1dk 311c-dk'l4 ic1I ciI 

/4) dtI lc1I 
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