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7 yiAsEeEET(Order-In-Appeal No.):

BHV-EXCUS-000-APP-121-TO-126-2019

AR O IE| . ST FV A ST A/
Date of Order: 24.05.2019 Date of issue:

27.05.2019

ofY THTR HAIY, 7479 4 (fIeH), TTHIE 5T 1A /
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot

T o AP S T/ ST/ FETHE 4T, Feald TR 9/ HATRT /A TARAT,
FIIFZ [ ATHAT [/ AT g It ST g dreen 7§ g /
Arising out of above mentioned 0IO issued by Additional/Joint/Deputy/Assistant Cemmissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

T srfiersat & TIAETET %1 719 79 94T /Name & Address of the Appellants & Respondent -

MVi/s Bevond Fabchem Plot No. 126/1,GIDC.Chitra Bhavnagar,Gujarat Parsival Para, Mahuva, Dist- Bhavnagar.

T FRA(HT) “WTT'*HTF'TT?HW ST AT 3T IR0/ SEIT S A A T A 2/
Any person aggrieved by this Order-in-Appeal may file an appeal to t{le appropriate autirity in the following way.

(A) :ﬁ-qTﬂJ— FATT TE o A AArEy A ST ¥ 9t e A 3o o A 19444 4797 35B F AT o
AT, 19°t~‘f‘.—l'7‘86‘#'m-| T FefertaT we 7 o1 T4 2
A xpe%lotﬁ) Customs, Fxc*se & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeai lies to:-
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The spec bencll of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
refating to classification and valuation.
(ii)
N F T T A 9 TAT ora Tt wd v Sy s A 5o o vd aEvRy s g s (Ree)fr
":_;FIW TEHTAT AT ST ATAATATE- 2 (oo VS5 F( JAT ATE j
Tu the West re oval bench’ of Customs, Excise & Service Tax Appellate Tribunal (CZSTAT) at, 2v Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-3800716in case of appeals other than as mentioned in para- 1(a) abave
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Tre appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 [ as prescribed urder Ruie 6 of Central Excise {Appeal)
Rules, 2001 and sheil be accompanied against cne which at {east should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 tac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank cf the place where the bench of any

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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The appeal under sub section {1) of Section 85 of the Finance Act, 1994, to the Appellate Tribunai Shall be filed in quadruplicate in
Form S.7.5 as prescribed under Ruie 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against {one of which shai! be certified copy) and should be accompanied by a fees of Rs. 1300/- where the amount of service tax &
interest demanded & perally levied of Rs. 5 Lakhs or less, Rs.5000/- where the amocunt of service tax & interest demanded & penaity
jeviad is more than five iakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penaity fevied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
ncmirated Public Sector Bank of the place where gnec bengh~ of yr omal is situated. / Application made for grant of stay shall be
accompanied by a fee of Rs.500/ E \;j S e
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The appeal under sub «P(t..on (2) and {24} of the scction 36 the Finance Act 1994, shail be filed in For 8T.7 as
prescribed under Rule O (2: & 9(24) ¢f the \entcc ’ax Rules, 1994 and shall be a(:(,ompamed by a copy of order
of Commissioner Central EM1se or, Comm . Central Excise {Appeals) (one of Whlm shall be’a certified
copy) and copy of the ¢ minissi Jne—av‘horzzmc tiwc Assistant Commissioner or Deputy
Commissioner of Cent ¢ Tax io file the anpeal before the Appellate Tribunal.

",

HTHT o, T T3 AT T —«qw. ST ST () T i ot FOuT § 3 T ope
35ﬂ‘r=rm ElEaREuiciatiep T B3 F e W—rm—mﬁ‘f— = I‘*’J’?TUF'“:'
B T T qEE TR 7= ’IO"/)) WT:H '7 TEIAT T=aTTE %‘q T FE 5
AT BT A, Fer 6 T ERtr) )

o] ‘f:“"l’l Il,_

" ’1‘ o T
-,g-,—;rv*—r—.; T FETET F A Cu B o T R nﬁ—":

() IPT 13T+ -H“F-T EEs

(it} qT""’T"ﬁ'mqu’“M

(iii) q?cr—?:rrwraw"raws e T TR

- 39T TZ % T 4§ wEem e (S 2) ﬂﬁm: 2014 T 99 T 73 BT wiEE e oAy e

T w7 T A A R A )

For an appeal to be filed bafore the CES™ FAT, under Sectionn 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Sectic 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal or: pavment of 10% ¢
penalty, where penalty alone is in dispu
ceiling of Rs. 10 Creres,
Under Centrai Excise and Service Tax, “Duty Demanded” shall include
(1) armicunt determined under Section 11 D:
i) amount of erroneous Cenvat Credit Laxe
111} amount payable under }\ule 6 of the Cenv at Credit Rules
- provided further that the provisions of this Sectior shall not apply to the stay apphcatlon and appeals
pending before any appellate authority gricr to the commencement of the Finance (No.2) Act, 2014
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evision application tg Government of India: N
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mv—rrzr«'?r' W~mma==‘?‘|=: = g, TTees e Sl e mqqt‘lvq—r T% AT, 7% 2110001, i T
STHT ST
A revision %pphcctlon lies to the Under Secretary, to tm Government of India, Revision Application Unit,
Ministry of Finance J_)eoartmenT of Reven 4th Floor, Jeevan Deep Building, Parliament Stidet, New Delhi-

T. under Section 35EE of the CEA 1€ n respect of the following case, oox erned by first proviso to sub-
section (1) of Section-331 ibid:
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e duty demanded where duty or duty and penah' are in clispute, or
provided the amount of pre-deposit pavable would be subject to a

-
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In case of any Ioss of goods, where tie loss cecurs in transit from a factory to a warehouse or to another factory
or from one warehouSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factorv or i1 a warehouse
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In case of ‘ebate of d
material used in the m
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Ol excise on ooods exported to any country or territory outside India of on excisable
ufacture of the goods which are emoned t07any country or territory outside india.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of dutv.

ARy 57E ¥ TR O TAE ¥
?{Tm(mﬁ’f):r  Fr ST (70 2),1998

TR AR A T (AT WA % TR AT S e e

e U arEer
77“109??'—"1‘3?*7—31“@ WTW"T@T'—IWW?T:‘_? Easy

i

e
Credlt of any duty allowed to be utilized towards payment of excise duty on final products under the nrovisions
of this Act or the Rules made there under such order is passed bv the Commissioner {Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 199
T A G AT I T e EA-8 0 5 T opw 5 ¢ EE T
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The above apIp11cauon

*l

saal; be made in dupii

s n dy 1catg mdForm No. }I;:Ahsﬂals sp%clﬁed Lméitcr R}éle 9 of Cen*arlal E*«%l?g
Appeals} Ru vithin 3 months from the date on whic e order sought (o be appealed agains
(colx)rll)mumcated and shai !Ln accompanied by two copies each of the OIQ and Ordér-In-Appeal. It snoul(? also be

accompanied by a copyv oi TR-6 Challan evidencing pavment of prescribed fee as prescribea under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The re<1sion lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000 /- where the amourt involved is more than Rupees One Lac.

TF‘TTW-'TIT?E'E"‘ S9f7 BT FHTSY] 2 47 IoAE O FEOT W‘JF“?"" AT, ST A PR S SR T TR T R A 5T
T 57 Pt TH AT F ST T T AR AT =iy T WA AT T ET R TE A9ET RAT ST £ 1/ In case,
if the order covers varicusnumpbers of order- i Onvmal, fee for each Q.1O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one ap Acadgn( to Lihe
Central ‘Govt. As the cass may be, is filled ro avoid scriptoria work if cxcising Rs. 1 lakh fee Rs. 100/~ for
each.

TN =TT o7 ATAE, 1975, F AR T AR T ATEvT T = wreer £ 9 1 rT e 6.50 =797 FT SAHTAT
97??%7 =T g1 STEm [
One copy of a(pphcat(um or 0.1.0. as the case may be, and tie order of the adJumcatmglauthont\ shall %ee_ a
court fe€ stamp of Rs.6.50 as prescrlbed under Schedule-1 i terms of the Court Fee Act,;1975. as amende

=TT JI'_'=F ST TE 47w T ATET aieE R & G Boaree, 1982 ¥ 9= vF g S=fw wEe A
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Attention is also invited to the rules cov eqr

and Service Appellate Trivunal (Procedurey

77 T niErT 7

www.chec.gov.in 1 33 &% C{ . o
For the elagoorate detailed and latest provisions relaung 1o ¢ of appeal to the higher appeliate auihority. the
appoellant may refer to the Departmenial website www. cbec. gov. Tn.

7 ;1 /
lese and other related matters contained in the Customs, Excise
s, 1982.
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Appeai No.V2/115,116,117,118,156,157 /BVR/2018-19

ORDER ::

M/s. Beyond Fabchem, Plot No. 126/1, GIDC, Chitra, BhavnagarAv

(hereinafter referred to as “ the éppellant”) have filed following six appeals

“against the Orders-in-Originals (hereinafter referred to as “the impugned orders’), -

passed by the respective adjudicating authorities (hereinafter referred to as “the

lower adjudicating authority”) :

Page 3 0of 9

TABLE
{Sr]Appeal No. | 010 No.  Adjudicating | Period Amt N
No ! Authority involved Involved
(Rs.)
2 3 4 5 6
1 1Vv2/117/BV | 1& 2/ Excise/| AC., CGST| Aug, 2014 64,987/-
R/2018-19 | Demand/ 17-18 Division
Dated 25.4.2018 Bhavnagar-1,
(Refund) Bhavnagar
2. [V2/118/BV |1 & 2/ Excise/| AC., CGST | Sep, 2014 to | 6,89,605/-
R/2018-19 | Demand/ 17-18 Division May, 2015
Dated 25.4.2018 Bhavnagar-1,
(Refund) Bhavnagar
3 | V2/157/BV | R-31/Refund/18- A.C., CGST | Dec,2016 to | 8,63,128/-
R/2018-19 |19 Division June, 2017
Dated 31.5.2018 Bhavnagar-1,
Bhavnagar
4 1V2/115/BV |81 & 62/ Excise/ | A.C., CGST | March,16 to ! 8,33,500/-
R/2018-19 | Demand/ 17-18 Division Nov,2016
(Vacation Dated 28.3.2018 Bhavnagar-1,
of Protest) Bhavnagar
5 | V2/116/BV |61 & 62/ Excise/ | AC., CGST  Dec,16 to | 4,94,187/-
R/2018-19 | Demand/ 17-18 Division Mar,2017
(Vacation Dated 28.3.2018 Bhavnagar-1,
of Protest) | Bhavnagar
6 | V2/156/BV ;6/ Excise/ | A.C., CGST | Apr,2017to | 3,69,103/-
R/2018-19 | Demand/ 17-18 Division June, 2017
(Vacation Dated 25.5.2018 Bhavnagar-1,
! of Protest) Bhavnagar
Q\)/ -
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2. The brief facts of the cass are that Appeals listed at Sr. No. 1 to 3 of
Table above are where ; the aspeliant had cizimed refund of central excise duty
paid by them on their finished groducts namely, “Rubberized Textile Fabrics” on
the ground that their product was correctly slessifiable under Central Excise Tariff
ltem 59070099 of the First Schedule io Central Excise Tarff Act 1985
(hereinaﬁér referred to as “CZTA") and rot under Tariff ltem 59061000 under
which they had taken CE regisiration and paz'* central excise duty in terms of
Notification No. 01/2011-CE dzatec 01.03.2011, as amended. The appellant paid
‘duty under protest’ by meniioning in the Hemarks column of ER-1 returns filed
by them from August, 2014 onwards. The appellant were served show cause
notices for rejection of their refung claims. The said notices were decided by the
lower adjudicating authority vide the impugned orders. For Appeals at Sr No.1
and Sr No.2, in first round cof proceadirgs, refunds were rejected by the
Jurisdiction Assistant Commissioner and the then Commissioner (Appeals),
Rajkot had remanded the mattar for de novo proceedings for speaking order with

regard to classification of the product

2.1 The Appeals listed &t Sr No. 4 o § of Table above, are where the
appellant was issued show czuse notices proposing rejection of their request for
change of classification of ineir finished product “Rubberized Textile Fabrics”
under Tariff item 32070099 znd wvacaticn of protest was lodged by them while
paying CE duty on their finist:ed goods under Tariff item 59061000 of CETA. The
show cause notices werie ad;udicated vide the impugned orders mentioned in the
Table above appropriating Ci= cuty paid by Appellant under protest and rejecting

£

the change of classification of the finished product.

2.2. Since, the issue involvea i both ine above proceedings are in respect of
same excisable goods/ finishzd product, namely, “Rubberized Textile Fabrics”

and periodical, all six appeais zre being iaken up for common order.

3. Being aggrieved with iz ,.“ougne':i ardears, the appellant preferred presént
appeals on the grounds as undss

(i) The adjudicating authority’s observations that pending show cause notices
demanding duty on account of change in siassification has no connection are not
correct and these could nct be the basis of denial of refund claim or for not
modifying the classificatior: or the basis ¢f evidence produced in the form of

Charter Engineer’s certificaie and retevant judicial pronocuncements.

Page 4 of 9



Appeal No.V2/115,116,117,118,156,157 /IBVR/2018-19

(i) The adjudicating authority has erred in rejecting refund on the ground that
the applicant himself had claimed classification under Tariff item 59061000; that
it is settled law that there is no estoppel against change in classification and
hence, the order passed on this ground is also liable to be set aside.

(i)  The admitted facts are that the product under consideration was/is not an
adhesive tape but is coated fabric suitable for use only in Textile Industry and
hence, is properly classifiable under Tariff ltem 59070099 as claimed;that the
adjudicating authority has accepted that the applicant is engaged in
manufacturing of Rubberized Textile Fabrics; that once it is accepted that the
applicant is manufacturing Rubberized Textile Fabrics the classification under
Tariff item 59070099 shouid have been accepted and refund as claimed should
have been sanctioned; that they rely on the certificate issued by their customers,
certificate issued by Government approved Engineers i.e. M/s. Multi Engineers,
wherein their product was distinguished from Adhesive Tape but it was clarified
that the product under consideration can be defined as “Textile Article” and
was/is used only in printing process.

(iv)  The product referred in website of the Appeliant discussed by the lower
adjudicating authority in the impugned order and the product under consideration
are different and hence, the observations of the adjudicating authority relying on
the website are not justified; that the Commissioner (Appeals), Rajkot vide Order-
in-Appeal No. BHV-EXCUS-000-APP-194-2017-18 dated 28.3.2017 had settled
the classification issue by classifying the product under Tariff ltem 59070099 and
hence, the lower adjudicating authority was duty bound to apply the ratio of this
order in their favour, having not gone in appeal and accepted the order by the

Department.

4. Personal hearing was attended by Shri Paresh V Sheth, Advocate on
behalf of the Appellant, who reiterated the grounds of appeal and submitted that
the classification of water proof cloth Tape is under dispute; that the matter had
already been decided by the then Commissioner (Appeals) Rajkot holding
classification under 59070099 vide OIA dated 9.3.2018, which has aiso been
accepted by the department and refund granted to them; that these appeals are
for subsequent OlOs; that the impugned orders have travelled beyond SCNs in
as much as new grounds have been added for rejecting refund claim and for
confirming demand for classification of product under Tariff Eniry No.59061000;
that the application of General Purpose Masking Tape has been picked up by the
lower adjudicating authority from their website, which they have stopped

manufacturing since 2014 onwards; that product “General Purpose Masking

’Z':}\ ,-\:‘_ \:‘/
il Page 5 of 9
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Tape” was/ is nci under dis = zuolication of other tape (General

Purpose Masking Tape) can =a iracde applicadle for product under dispute to
settle classification issue; thz! iy wiil vaka further submissions within 10

working days.

4.1 Appellant vide written zubrnission daied 12.4.2019 submitted brochure of
two products, namely, “Generai Furpose bazking tape” and “Waterproof Cotton
Cloth Tape” in support of their contention that the lower adjudicating authority’s
observations are nothing bui mis represeniziion of facts in as much as the
application of “General Purpcse VMasking Tepe”(the product not in dispute) has
been made applicable to “Walsroroof Coticn Cioth Tape”, the product which is in

dispute.
FINDINGS

5. ! have gone through ‘=z rscords of the case, the impugned orders, the
grounds of appeals and writien submission filed by the appellant and records of
personal hearing. The isste ¢ ¢4 decidad in these appeals is whether excisable
goods, namely "Waterproof Caiton Cloth Tape” manufactured by the appellant is
appropriately classifiable uncer Tariff ltem 32070099 of CETA, as claimed by the
appellant or under Tariff item: 58021000, 23 deciared by the Appellant at the time

of registration.

7. For ease of reference, classification under Tariff Heading 5906 and Tariff

Heading 5907 of CETA are reprocuced as under:-

Tariff Description
5008 Rubrerized taxtile fabric: other than those
. heading 5302
5906 1000 - Aghesive tape ¢f a width not exceeding 20 cm
- Other
5906 - - Kpritied or crocheted
5906 9110 - - - OF Cotion
5806 91980 - - - Of other Textiie Materials
5906 99 -- Other
| 5906 9 10 - - -insulating Tape, electrical of cotton
| 5906 99 20 -- -Rubberised ccww fabric, other than knitted
5 or crocheted
5906 99 90 F--Other
Ty ///

Page 6 of 9




Appeal No.V2/115,116,117,118,156,157 /BVR/2018-19

Tariff Description
5907 Textile fabrics otherwise _impregnated,
coated or covered; pained canvas being

theatrical scenery, studio back-cloths or the
like

590700 - Textile fabrics otherwise impregnated,
coated or covered; painted canvas being
theatrical scenery, studio back-cloths or the
like;

- - - Fabrics covered partially or fully with textile
flocks, or with preparation containing textile flocks;

5807 0011 L - - - On the base fabrics of cotton
5907 0012 L - - - On the base fabrics of man made textile
material

5907 0019 L - - -On the base fabrics of other
textile materials

- Other:

5907 0091 -- - - Cotton fabrics coated or impregnated with
oil or preparations with basis of drying oil

5907 0092 ~ - - - Other textile fabrics coated impregnated
with oil or oil preparations

5907 0093 L - - - Other textile fabrics coated or impregnte
with oil or oil preparations

5907 0099 - - - - Other

71 | find that the lower adjudicating authority has held that the appellant had
obtained registration under Tariff ltem 59061000 for “Adhesive tape of a width
not exceeding 20 cm” and relied upon details of another product (not in dispute in
present case) as mentioned on website of the Appellant. it is appellant’s
contention that the product in question is not adhesive tape and referred to their
reply to SCN emphasizing certificate of Govt. approved Engineer, M/s. Multi
Engineers and Report No. RPT/2331/16-17 dated 16.2.2107 of Indian Rubber

Manufacturers Research Association (hereinafter referred to as “IRMRA”) .

7.2 | am of the view that classification of the product can be decided after
considering the facts on the ground i.e. examination/ inspection of the product, its
uses, its texture with reference to appellant’s claim, or any other relevant points
and not only declaration made at the time of registration. The impugned order
though refers to IRMRA's report given in respect of the product Cotton Cloth
Tape, but this report ha’s‘_#begnr-;djgcarded by the lower adjudicating authority

N
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holding that the report is for onz sroduct oniy and not in respect of “General

Purpose Masking Tape”, ever if iniz produst is not in dispute in the present case!

7.3 ltis appeliant’s submissicn that they are no longer manutacturing “General
Purpose Masking Tape” since: 2874 and e is no classification dispute of that
product. In their written submissizn before ihe lower adjudicating authority, the
appellant had produced brochurs of both sroducts only to distinguish both from

each other. Thus, the act of icwer adjudicziing authority discarding IRMRA’s

report, without appreciating faciuzi positizn of the product under dispute, is not

correct. The report reproducac in ine impugnad orders reads as under:’

&«

......... The fabric is cozied on oite 3ide with polyvinyl alcohol (PVA)
for which the comparisci graphs ard detailed report is attached. The
other side of the fabric is noai’ed viih solvent (toluene) based natural
Rubber adhesive coniaining hydrcesion resin, rosin, zinc oxide....”

(Emphasis supplied)

7.4 1find that this report caiagarically szvs that the Fabric is coated with PVA
on one side and with natural ruober adhesive on other side. 1t is not in dispute

that the product is primarily rmzde of Coticn Fabric; that as per Harmonized

System of Nomenclature, Tz Heading 5809 refers to “Rubberized Textile
Fabric” whereas Tariffi Heading 5807 refers to “Textile Fabrics otherwise
impregnated coated or coveret: ............. ar the like”. Thus, in my considered
view, “Cotton Fabrics coatec with PVA and natural rubber adhesive” is coated
textile fabric and not “Rubberized Texiiic Fabric Adhesive Tape” It is not
forthcoming from the impugred order as o iow the product in dispute (i.e. water
proof cotton cioth) is adheszive tape? The lower adjudicating authority has
rejected certificate of Charterec £ngineers and also report of IRMRA only on the
ground that the appellant haz cuiained registration under Tariff ltem 59061000,
which is for adhesive taps! The lower sdjudicating authority has also not
recorded reascn as to hcw ine disputed product merits  classification under
Tariff Item 58061000 or why the certificate of chartered engineer and report of
IRMRA’s are not acceptable tc him. | fina that the lower adjudicating authority
has not adduced any evidence in the impugned order for classification of the
product in question under Tariif {tem 59261000 and to contest the classification
under Tariff item 5907009¢ as ciaimecd oy the Appellant. The lower adjudicating
authority has referred the coniert of Aopsliant's website to reject all three key
submissions piaced before him e, IRNMR's ceriificatior, Chartered Engineer’s

certification and certificate ob ? s

[}
<
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5
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Appellant from their clients. The lower

adjudicating authority has neither discussad any evidence nor any counter
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evidence to say as to how the product is adhsesive tape and classifiable under

Tariff Item 59061000. In view of above factuai position, | have no option but to

hold that the appellant’s submissions can not be ignored especially in absence of

any evidence to support the claim of the Depariment in the SCNs or the

impugned crders and hence, the impugned orders do not sustain on merit.

8.

Accordingly, | set aside the impugned orders and allow the appeals with

consequential relief if any.

<.

9.

TR GaRT &t & 318 et &7 fAverT savsd alids ¥ fhar SITar &

The appeals filed by the appellant stand disposed off in above terms.
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