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Appeal Nc: V2/70/BVRI2018-1 8

~
2

ORDER-IN-APPEAL

j o0 1,7 nreenatn Arcade, Opp.
Vs, Shreenath Residency, Shop No.11,12, 13, S

IR~

-~ Bzzs~rem, Parsival Para, Mahuva, Dist Bhavnagar holding service tax
< -t RN s .
ecisiration No. ABXFS9868CSDOC (nereinafter referred o as ‘Appeliant) filed
oL on it NV

< g 7
sresent appeal against Order-in-Crigina! No. BHV-EXCUS-000-JC-048-2017-18

~

czted 29.7 2018 (hereinafier referrec © as ‘the impugned order’) passed by the

(5 A.
[48)]

(l)

ioirt Commissioner, Centrai GST, zhavnagar (nereinafter refeirec © as
iower adjucicating authority’).

i~

[\)

srief facts of the case are that the appeliant was engaged in providing

(¥}

services under the category of “Consiruction of Residential Complex’; that

()]
0]

arches were conducted at business premises of Appeliant and residential

emises of pariner of the ient on 14.9.2013. The invesiigation and

O]
|9
K@)
®
[4)]
3

stafements of different persons recorded revealed that appeliant had iaunched

scheme of 108 residential houses as per ‘lay out plan’ in Brochure but did not
czy service iex on paymenis recsived from prospective buyers prior to

cocmpieticn certificate during the period from 1.4.2011 onwards. Show Cause

Noiice dated 1.10.2014 was issuecd ic the Appeilant demanding service tax of

’ 2/- under proviso {c Section 73(1) of the Act, interest under Section

nnns o
1. 03,2544

7c ¢t the Act, proposing approprigiion of service iax of Rs.18.53,524/- and
intersst of Rs.26,801/- paid by them and impositicn of peralty under Section
78,Section 77 and Section 78 of the Act. The lower adjudicating authority vide
ihe impugned order confirmed demand of Rs.1,03,25,412/- under proviso fo
Section 73 (1) of the Act along wiih interest under Section 75 of the Act,
aoprepriated Rs.18,55,524/- as service tax and Rs.2629/- as and Rs.26,801/- as
rierest aiready paid by the appeliant, imposed penalty of Rs.1,03,25,412/- under

Secticn 78 of the Act and penalty of Rs.10,000/- under Section 77(2) of the Act.

3. 3eing aggrieved by the %mpugned order, the appeliant preferred the
reserti appeal, inter-alia, on the foilowing grounds:

nere is an error of Rs.19,27,400/- in calculation sheet (Annexure-A o

the SCN; as receipt of iotal amount comes to Rs.33,42,01,085/-
Rs.32Z,

N
O i

©,00,800/- + Rs.91,00485/-) as against Rs.33,61,28,485/- mentioned

in last column of Annexure -A tc the SCN.

adjudicating authority aas ignored their submission in respect of

)

i& "of_ooen plot where nc consiructicn was done by them; that appellant

nat
the submissions mads by them vide paragraph (2.4 to 2.8) of their
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an

i submission al 8&

m

writien submission dated 18.4.2.°2. ¥
erg o finding &t ~&

submission filed in reply 10 ST wiin "¢

impugned order.

(i) They provided “works ccniract sarvices” to B8 plot purchasers and net
construciion of office /residertia; comaiax; that no investigation was exten ed
es availabie or record about

to any purchaser; that no cerrcberalive ev den
made by them vice their wrillen

receipt of cash by them; trat sus:

reply dated 5.9.2016 is not cons'demed oy the lower adudicating authority;
that th cafarera o Para 2.2 of -l e amy ran] zore 4 o7 submis HPN
that i ngy re ferred to Paia z.2 o7 ingir el reply an d Qaia CT SUDMISSICn

L i 4 N4 DL 3 L iy S o~ R £lpm i) AR
dated 17.5.2018:that case izvw 7= 8l U300 oy the lower eciucicaling authoriy

V)

is not applicable in this czss: 1zt zeainst findings &t Pare 24 of the

o~ ’\’\M\S cAtl A~
HAO BRI Wi Mv-.\/..

jAY]

impugned order, appeilant suomiltien a2t 2icis are open

has been carried cut.

4. Personal hearing in i~z ~—zilar was attendec oy Shri Madhav N,
Vadodariya, Advocate, or cenzf ¢ the 2ppellant and reiferated the grounds

1

of appeal and made wriiien

ion ana stated that they have nct

collected service tax and hence. :

iex sicuic be given

that +h 4 F T (PN S g S Y ) 1 P ' : - :

that they are not contesting servics f2x fability for 31 uniis buf service fax is
A J M LR AN K & AR H

not payable on €8 houses: w2l sarvice tax shouid te on works coniract

ot

service and noi on ‘construciicn o7 complex’ service: ihat they had contract

with plot cwners; that as per worss coriract service, oy 40% vaiue shouid
be taxed.
4.1 In written submissicn, azseliznt siated that the value - resnect o7 58
i R N R " A VI VIR O e,
houses required to be recsicuiziec for working of service ‘ax lapiitv of
HER >R HA R ) - NGty U
appellant; that no penaity uncdar 3sciicr 77 and Section 78 27 she Aot is
imposabie as appellant has nci suppressed any fact vwith imfant i svacde
payment of duty.
FINDINGS
S i have carefully gone tmrough the facis of the case, the miosugned crder
he gounds of Appeal Memcrancum and submissions made by fhe Appellant

during personal hearing. The issue ‘s e decided in fhe oresen’ enveal is as o
wnether gemana of service 2% cofirmed by the impugned orcer is correct or
Y X R oy vl M H

net?
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Appeat No: \/2/70/BVR/2018-19

o

. e itk
cis heyond pericc Of 80 days bul within

5« @ag thgt Appellant filed agoe |
o [t C R T SOt ) | N | . :’ “‘S
~s of 30 days stating &l thelr consuitant was Dusy with vafnou

- sericd of 30 days stating . wivw

5 Mar. 2018 and aiso
~orities of CBEC during mon sne from Jan,i18 to Mar, g8 a
o D
i ' Is ha filead within
fjudicatl r i Sk als have been filed wi
in attending & ‘;L:mcat\on proceedings. SNce ihe appeai

imit of furtner 30 days as presciibed in Section 35 1) of the Act, ! i condone

it n mery
‘he delay ' filing of appeals and proceed ic decide both appeals on ment.

)

The appeliant admitied service tex iiability of 31 houses consiructed by
“~am nowever, contested service tax on consiruction of 68 house by them, was
consirucied under contract and hence service provided by them are ciassifiable
under “works coniract service”; that they have sold open plot in some cases and

~C SErViCe taX was payable on such £isis.

()

AR

Kl T E e
H Lo

that it has not been dispuied by the appeliant that they launched
scheme nameiv “Shreenath Residency” for construction of compiex of 108

.....

~o i ira o e
residentiai units with common faciiiiies as per iay out pian in Brochure ¢f ine

scheme; Appellant also admittec that service tax is payable on 88 houses
sonsiriciec by them but under works contract service. | find that appeilant whiie
dng this point has not procucec any contract made with any of the service
regicient in support of their claim. | ziso find that appeliant in their reply dated
"8.4.207C 1c SCN, &t Para 2.2 nac acmitted that consiruction of 88 houses were
¢ oricr o wransfer of the g.ois o ihe prospective cusiomers. The iower
ciucicating authority at Para 22.2 found that sales deed in respect of 108 Plots
were entered in {o between 28.6.2511 0 31.3.2012 for similar Rate of Rs.2850/-
cer S¢ Mir in ail cases. Para 22.2 reads as under:

"22.2 | find that the Noticee, in support of their above contention,
have enciosed list containing details of all sales-deed executed by
ihem with purchasers of piots. On perusal of the said list, it is
observed that it contains detail like Piot No., Name of the
Purchaser, Date of Document, Registration No. of Document, Area/
Size of Plot (in Sq Mitr) and Cost of Land (Plot). It is aiso
forincoming from the said list that sales-deed have been executed
in *especz‘ of all 108 p:oLs and not for only 68 purchassrs, as

claimed by the Nolicee. Further, these sales-deed have been
execuite f*’ between 28.8 2’*’ 70 3 03.2012 and the cost of fand as

per tne said agreement ¢ mes to Rs.2850/-(approx.) per Sg. Mir in
respect of all 108 purchase”.

8.2 [ aisc find that the lower acjudicating authority at Para 22.3 & 22.4 found

ariner in his siatement daied 14.6.2013 had not stated correct number of

uncer corsiruction houses and hence, inquiry extended ic sub contractors
Jevealet that ail constructions were being done by the appeilant and worksheets

- ~ssized. under Panchnama are aiso showing identical amount for ready made

Page 5078




houses in all cases without bifurcaiing T in
i find that the lower adjudicating auinoriy

1) Sales deed of plois we
2) Cost of Land in ali thes

3) Sales deed in all 1
31.3.2012

AL

Lznd sale price and consyucticn Cost.
zs specifically recordec thal,

o tad in all 108 cases

s Rs.2850/- {in

4) work sheets in all cases shows sz.88 grice of reacdy bulincuse
5) In case of 68 houses 22, zmount char rged is inciusive ¢ iand ana

certain amount was aiso coilecisl ¢ ic
6.3 | find that above facis =/ 72i 0 ¢
as to how the construction of 28 =z

adjudicating authority has recerzec = o

appellant has not been able ic ¢

LA

el

their support; that Appellant ccuig not

any of 68 service recipient siov.ing contraciual obligations tc cther carties. ! alsc
find from the statement datec 2832014 of Shri Harsnbha! CGulbrai Mehta,
Partner of Appeiiant (Para 2.1C of the impugned order) that neifher statement
reveals such 68 cases nor hzs submilted any document in supper of
their contention. Thus, appseiznt s jalled to esiabiish irg: 38 sanvice
recipients were different from 37 ent that Appeient in VC=S
scheme did not declare “works ocr e in respect cf thesz €8 houses
whereas, the same has been czimac efier cooking of the case egainst them oy
the Depariment. Therefere, | amr <7 he considered view that appelant has

ttempted to prove what is not In a2xistencs only 1o escane fom service iax
liability and hence, their appea: ¢ inis count does not susizin.
7. Appeliant further contested findings recorded at Parz 24 of the impugned
cider saying tnat the piots are cper and ine findings of the imzugred order are
on presumption basis. | wouid iike {c regroduce Para 24 cf the imzugned order,
for better appreciation of facis:-

* 24. The Noticee submitied iat Piot NO.1,2,3,14 & 105 were o,-’

open plot and purchasers heve co!
No.106 to 109 is still ops
that amount shown agazrm these

St

hollol

.,-.-‘ -,-f\w D

oroduce a single co

nof

ructed flat thereon.
n fand. Zaseq on this submission, they susmiiied

=xesution of sales dee
‘- J B H pap -
'soute and apoe!ﬁa”. ‘ailed 1o estadiisi
. :

bcéings rom rara

22.%1ic 2

ese by preducing any evidence in

(Y hl\/

Froat o

~ra o N
frect entered intoc with

More over

is in Annexure -A to Show Cause

Notice should be deducied i ::ls regard, | find that the Notices
purchased in all 108 picis erd ‘ioated scheme of resiceniiel hcuse
thereon as per brochure saized from their site of"ce me uv,uca’ ci sald
Annexure-A to Show Cailss Noiice, houss
was booked by the pa zi“f"’s m W !vor Ceas f/rfn or f;’"e'r 16’ and
cost thereon was paid oui of itheir it have

decided at a later stage ot i
the !and for some other s

[y
booked the residentiai h

)
A

]

~r
&e O
‘

ana

3“)/ rﬂs,der’tla/ house arw “n se f? L‘o use
{0 keep it cpen. Since,
made the paymersi,

they have
they become
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Appeal No: V2/70/BVR/2018-19

7

prospective buyer, therefore, the amount paid by them is subject to
payment of Service Tax. As such, the request of the Noticee to deduct the
amount is not correct and hence rejected. In view of the above discussion
in forgoing paras, the request to correct the demand amount as per
Annexure B of their submission is also not tenable and hence rejected.”

7.1 ifind from the facts recorded above that the lower adjudicating authority
has not allowed the deduction as the amount was paid to the Appellant by the
partner in personal capacity. | find that with effect from 1.4.2011, under the
provisions of Point of Taxation Rules, 2011, any advance amount received by
the service provider against the taxable service, the date of receipt of such
advance is to be considered as point of taxation. Rule 3 of Point of Taxation

Rules, 2011 reads as under:-

‘Ruie 3. Determination of point of taxation. - For the purposes of these
rules, unless otherwise provided, ‘point of taxation’ shall be, -

(a) the time when the invoice for the service provided or agreed to be
provided is issued :

Provided that where the invoice is not issued within the time period
specified in Rule 4A of the Service Tax Rules, 1994, the point of taxation
shall be the date of completion of provision of the service.

(b) in a case, where the person providing the service, receives a
payment before the time specified in clause (a), the time, when he
receives such payment, to the extent of such payment :

Frovided that for the purposes of clauses (a) and (b), -

(i) in case of continuous supply of service where the provisions of the
whole or part of the service is determined periodically on the completion
of an event in terms of a contract, which requires the receiver of service
to make any payment to service provider, the date of completion of each
such event as specified in the contract shall be deemed to be the date of
completion of provision of service;

(if) wherever the provider of {axable service receives a payment up to
rupees one thousand in excess of the amount indicated in the invoice, the
point of taxation to the extent of such excess amount, at the option of the
provider of taxable service, shall be determined in accordance with the
provisions of clause (a).

Explanation. - For the purpose of this rule, wherever any advance by
whatever name known, is received by the service provider towards the
provisions of taxable service, the point of taxation shall be the date of
receipt of such advance.

7.2 In terms of provisions of Rule 3 of the Point of Taxation Rules, 2011,
Service Tax is due when the invoice is raised or on date of payment or provision
of service, whichever is earlier. Hence, the appellant is liable to discharge the

tax liability on payments received by them as payment is not in dispute.

8. i, therefore, hold that the confirmation of demand of service tax of Rs.
1,03,25,412/- by the lower adjudicating authority is correct, legal and proper. It
is natural consequence that the confirmed demand is required to be paid along
with interest at applicable rate under Section 75 of the Act. I, therefore, uphold
the impugned order for paying interest also by the appellant.

LA

e
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Fppeal No: V2/70/BVR/2018-19
9. It is a fact that the apgeila™: ~ad declared their seivice tex lability as
13,26,602/- only under VCES scheme on 30.92.2013 as agairsi aciual service tax
liability of Rs.1,03,25,412/- as helc above. Thus, the appetliant has made mis-
statement of facts with intent io svade payment of service tax. Thus, the
appellant has mis declarsd ineir service tax liability under VCES,2013 and
hence, penalty is imposable on the «2zeilant under Secticn 78 of the Act. Thus,
penalty of Rs.1,03,25,412/- is imposztis on them under Section 78 & the Act.

10.  Since the appellani failed io iz ST-2 returns also in viclaticn of Section
70 of the Act read with Rule 7 of Service Tax Rules, 1994, penaity of Rs.10,000/-
under Section 77 of the Act is impcsable on them and hence, *he impugned
order to this extent is aiso correct, «zgal and proper. Accordingly, : uphold the

imposition of penalty of Rs.18,000/- = appellant under Secticr: 77(2; of the Act.

11.  inview of above, | uphold the imnugned order and rejest this appeal.

I
2. HUIFEAT GART Gof ! ITZ ITTer &7 TAITRT IIRIFd Tk & 53T ST B

12.  The appeal filed by the Appeliznit is disposed off in above terms.
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Dist: Bhavnagar XGRS, Hgl |
EIGH
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