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Appe No: \J2!7O/BVR12O1B 

_ PPEAL 

S. 
Shreenath Residency, Shop No.11,12,13, Shreenath Arcade, Opp. 

ahr 3sashram, Parsival Para, Mahuva, Dist Bhavnagar ho'ding service tax 

:estrahon No. ABXFS9B68CS000I (hereinafter referred to as 'Appellant') thed 

preser: appeal against Order-in-Ornat No. BHVEXCUS-000-JC-348-2Ol7 8  

dated 29.1.2018 (hereinafter referred to as the impugned order') passed by the 

Join': Commissioner, Central GST, Bnavnagar (hereinafter referred 
O as the 

ower a3uccatng authonty). 

The brief facts of the case are That the appellant was engaged in providing 

services under the category of "Construction of Residential Complex"; that 

searches were conducted at business premises of Appellant and residential 

orenses of partner of the appehant on 14.9.2013. The investigation and 

statements of different persons recorded revealed that appeliant had launched 

scneme 108 residential houses as per lay out plan' in Brochure but did not 

pay service tax on payments received from prospective buyers prior to 

ccmpeticn certificate during the period from 1.4.2011 onwards. Show Cause 

Notice dated 1.10.2014 was issued to the Appellant demanding service tax of 

Rs.1.23.25,412!- under proviso tc Section 73(1) of the Act, interest under Section 

75 of the Act, proposing appropriation of service tax of Rs.18,55,524/- and 

nterest of Rs.26,8011- paid by them and imposition of penalty under Section 

76,Sectior 77 and Section 78 of the Act. The lower adjudicating authority vide 

the imugned order confirmed demand of Rs.1,03,25,412/- under proviso to 

Section 73 (1) of the Act along with interest under Section 75 of the Act, 

appropriated Rs.18,55,524/- as service tax and Rs.26291- as and Rs.26,8011- as 

T:erest a::eady paid by the appeant, imposed penalty of Rs.1,03,25,412!- under 

Secton 78 of the Act and penalty of Rs. 1 0,000/- under Section 77(2) of the Act. 

3. ein aggrieved by the impugned order, the appellant preferred the 

present coped, inter-alia, on the following grounds: 

() There is an error of Rs.19,27,400/- in calculation sheet (Annexure-A to 

tne SN) as receipt or tots: amount comes to Rs.33,42,01,u85/-

(Ps.32,51.30.600/- + Rs.91,00485-' as against Rs.33,61 .28,485i'- mentioned 

in last column of Annexure -A to the SON. 

The adjudicating authority h ignored their submission in respect of 

ooen plot where no construction was done by them; that appellant 

the submissions made by them vide paragraph (2.4 to 2.6) of their 
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vvhitten subm\ssiOfl dated 18.Z 

submission fed n reply to 

impugned order. 

e' CU SSOfl 

ca; to finding at ara 2 

(iii) They provided 'works ccaot ser'ioes" to 68 plot purchasers 2 nc 

construcuon of oifice Iresid e- aoco e. at no invesuaa or was extended 

to any purchaser; that no con-coors ;ve evclences avalace on record abou 

receipt of cash by them; tnat dn-ssc;Ts made by then- vide their written 

reoly dated 5.9.2016 is not con c-edcy the lower adiudicadrg authority; 

that they referred to Pars T.2 

dated 17.5.2018;that case 

is not applicable in this cass: 

impugned order, appellar.t su'cn-sc 

has been carried out. 

rcar reply and pars 4 of submisSion 

y the lower ad icatrg auThority 

ccainst findings at ?ara 24 of The 

:na: ciots are open and no construction 

4. Personal hearing in cTs n-s:s: was attended by Shri Madhav N. 

Vedodariya, Advocate, on benaf of The Appeflant and reeraed the grounds 

of appeal and made writien submission and stated that They have not 

collected service tax and :1CflCC. benefits of cum value tax shoud be gwen; 

that they are not contesting semos sx iabity for 31 units but service tax is 

no payable on 68 houses: n-a: sen-ce tax shou;d ce on works comraci 

service and not on 'constucc,r complex' service; tat they had contract 

with plot owners; that as per ;or's contract service. only 4C% vaue should 

be taxed. 

4.1 In written submission. aooslsnt stated that the Value in resoect 

houses required to be reoaoatsc for working of service :ax liabltv c 

appellant; that no penalty nder Sector 77 and Section 7 of the Act is 

imposabie as appellant has not suppressed any fact v.'lTh to evac.e 
payment of duty. 

FIN DINGS  

5. 1 have carefully gone trroucr :hs facts of the case, the n-ougned order, 

the gounds of Appeal Memorandum and submissions made by me Apellant 

during personal hearing. The lss cc decided in the oresem aooea is as to 

whether demand of servoe tax oonfrnecl by the impugned orcer :s correct or 
not? 
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Appeal No: V2/70/BVR12018-19 

5.1 that Appellant fed
eaS beyond perioc of 60 dayS but within 

furt.er ehcd of 30 days stating that the consuitaflt was busy With variouS 

apeate authorities of CBEC during months Trom Jan,18 io Mar, 
018 anc also 

attsniflg auaicatiofl proceeiflgS. ince the appeals have been filea 
Wiin 

time iimt of fuher 30 days as prescribed in Section 35() of the Act, condone 

the deay filing of appeals and proceed :[C decide both appeais on merit. 

aopeant admitted service tax iiability of 31 houses constructed by 

them howee:-, contested service tax on construction of 68 house by them, was 

constructed under contract and hence service provided by them are classifiable 

under "works contract service"; that they have sold open plot in some cases and 

ro servce :ax was payable on such plots. 

3.1 fd that it has not been disputed by the appellant that they launched 

scheme namely "Shreenath Resicency' for construction of compiex of 108 

residentiai units with common faces as per icy out plan in Brochure of the 

scheme; Appellant also admitted that service tax is payable on 68 houses 

constructed by them but under works contract service. I find that appeUant while 

contesting this point has not produced any contract made with any of the service 

recent in support of their claim. also find that appellant in their reply dated 

18.4.2015 :o SON, at Para 2.2 had eamitted that construction of 68 houses were 

starec. ohor to transfer of the pots to the prospective customers. The iower 

adjudicating authority at Para 22.2 found that sales deed in respect of 108 Plots 

were entered in to between 28.9.2311 to 31.3.2312 for similar Rate of Rs.28501-

per Sc Mtr in a cases. Pare 22.2 reads as under: 

'22.2 1 find that the Noticee, in support of their above contention, 
.h&ve enclosed list containing details of all sales-deed executed by 
the'n with purchasers of plots. On perusal of the said list, it is 
observed that it contains detail like Plot No., Name of the 
Purchaser, Date of Document, Registration No. of Document, Area! 
Size of Plot (in Sq Mtr) and Cost of Land (Plot,). It is also 
forthcoming from the said list that sales-deed have been executed 
in respect of all 108 plots and not for only 68 purchasers, as 
claimed by the Noticee. Further, these sales-deed have been 
executed between 28.9.2011 to 31.03.2012 and the cost of/and as 
per the said agreement comes to Rs.2850/-(approx.) per Sq. Mtr in 
respect of all 108 purchase". 

6.2 2:50 find that the lower adjudicating authority at Para 22.3 & 22.4 found 

that Farner n his statement dated 14.9.2013 had not stated correct number of 

under ccns:ruction houses and nence. inaury extended to sub contractors 

eaec 2L all constructions were ceing cone Dy tne appeilant and v orksheets 

sêieunder Fanchnama are also showing identical amount for ready made 
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houses in all cases without bifuroairc tend sale price and ccnsoucticn cost. 

find that the lower adjudicating aTh has secificaliy recorded that, 

1) Sales deed of plots were al 108 cases 

2) Cost of Land in all these saa deec s s.2850!- (in a 1 08 case 

3) Sales deed in all 108 oases nave been executed between 28.9.2011 to 

31.3.2012 

4) work sheets in all cases shows saes price of ready buh o:se 

5) in case of 68 houses amout charged is cisive of ana aria 

certain amount was also coNectec oho c exeotion of sales deed. 

6.3 I find that above facts ae n:.: ospute and appellant fared to estabiish. 

as to how the construction of r:':sas vas different servioe;that tIns owe 

adjudicating authority has recoinedlr rs flrngs from Fare 22.1 to 22.6 and tIre 

appellant has not ceen able ro .o ese by produc "g a' evidence 

their support; that Appellant cou:d ct :'rcduce a single contract entered intc with 

any of 68 service recipient sr.ovhn contractue obligations to oTher cahies. also 

find from the statement datec 29.0.2014 of Shri Harshb 

Partner of Appellant (Para 5.10 of the mpugned order) that neither statement 

reveals such 68 cases nor apoeain has submitted any document :n surcr: or 

their contention. Thus, appea:: scuerey failed to estabsh servos 

recipients were different from 

scheme did not declare "works con 

whereas, the same has been a rir so 

the Department. Therefore, err 

attempted to prove what is no: 

a also evident that Ap slant in VCS 

service in respect of these 68 houses 

afer booking of the case age net them 

•:he considered view that appeant has 

r s:sterice only to esceas from service tax 

liability and hence, their appea on ths count does not sustain. 

7. Appellant further contested fincns recorded at Pars 24 of the imougned 

order saying that the plots are ceri arid tIre findings of The irrpuoned orcer are 

on presumption basis. I wouId like to reproduce Pars 24 of the imougned order, 

for better appreciation of facts:- 

24. The Noticee submitted that Plot NO.1,2,3,14 & 105 were sold as 
open plot and purchasers have constructed flat thereon. More over Plot 
No. 106 to 109 is still open land. 3aseo on this submission, they submitted 
that amount shown against these plots in Annexure -A to Show Cause 
Notice should be dediucteo ir. this regard, / find that the iVoticee 
purchased in all 108 oiofs arc foaled scheme of ,residentia, house 
thereon as per brochure seize: from their site office. The perusal of said 
Annexure-A to Show Cause \orlce. If S observed that residenra house 
was booked by the partners 0r  the Noticee's firm or their relatives and 
cost thereon was paid out of theIr investment in the firm. They might have 
decided at a later stage ,r:t to buy residential house and chosen to use 
the 'and for some other numoose or to keep it open. Since, they nave 
booked the residential house arid made the payment. they become 
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Appea! No: V2/70/BVR/2018-19 

7 

prospective buyer, therefore, the amount paid by them is subject to 
payment of Seivice Tax. As such, the request of the Noticee to deduct the 
amount is not correct and hence rejected. In view of the above discussion 
in forgoing paras, the request to correct the demand amount as per 
Annexure B of their submission is also not tenable and hence rejected." 

7.1 I find from the facts recorded above that the lower adjudicating authority 

has not aflowed the deduction as the amount was paid to the Appellant by the 

partner in personal capacity. I find that with effect from 1.4.2011, under the 

provisions of Point of Taxation Rules, 2011, any advance amount received by 

the service provider against the taxable service, the date of receipt of such 

advance is to be considered as point of taxation. Rule 3 of Point of Taxation 

Rules,201 1 reads as under:- 

'Rule 3. Determination of point of taxation. - For the purposes of these 
rules, unless othe,wise provided, 'point of taxation' shall be, - 
(a) the time when the invoice for the service provided or agreed to be 
provided is issued: 
Provided that where the invoice is not issued within the time period 
specified in Rule 4A of the Service Tax Rules, 1994, the point of taxation 
shall be the date of completion of provision of the service. 
(b) in a case, where the person providing the service, receives a 
payment before the time specified in clause (a), the time, when he 
receives such payment, to the extent of such payment: 
Provided that for the purposes of clauses (a) and (b), - 
(i) in case of continuous supply of service where the provisions of the 
whole or part of the service is determined periodically on the completion 
of an event in terms of a contract, which requires the receiver of service 
to make any payment to service provider, the date of completion of each 
such event as specified in the contract shall be deemed to be the date of 
completion of provision of service; 
(ii wherever the provider of taxable service receives a payment up to 
rupees one thousand in excess of the amount indicated in the invoice, the 
point of taxation to the extent of such excess amount, at the option of the 
provider of taxable service, shall he determined in accordance with the 
provisions of clause (a). 
Explanation. - For the purpose of this rule, wherever any advance by 
whatever name known, is received by the service provider towards the 
provisions of taxable service, the point of taxation shall be the date of 
receipt of such advance. 

7.2 In terms of provisions of Rule 3 of the Point of Taxation Rules, 2011, 

Service Tax is due when the invoice is raised or on date of payment or provision 

of service, whichever is earlier. Hence, the appellant is liable to discharge the 

tax liability on payments received by them as payment is not in dispute. 

8. I, therefore, hold that the confirmation of demand of service tax of Rs. 

1,03,25,412/- by the lower adjudicating authority is correct, legal and proper. It 

is natural consequence that the confirmed demand is required to be paid along 

with interest at applicable rate under Section 75 of the Act. I, therefore, uphold 

the impugned order for paying interest also by the appellant. 
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/ppa! N : V2/70/BVR!20 18-19 

9. It is a fact that the appeia: -ad declared their sece tax iability s 

13,26,602/- only under VCES schsn on 30.9.2013 as agairs actual service tax 

liability of Rs.1,0325,4i2/- as heIc above. Thus, the appeUant has made mis-

statement of facts with intent to evade payment of service tax. Thus, the 

appellant has mis declared their service tax liability under VCES,2013 and 

hence, penalty is imposable on the ceIlant under Section 78 of the Act. Thus, 

penalty of Rs.i:03,25,412/- is impossbe on them under Section 78 of the Act. 

10. Since the appellant failed to fa ST-3 returns also in volaicn of Section 

70 of the Act reed with Rule 7 of Sen'ice Tax Rules, 1994, penalty of Rs.10,000/-

under Section 77 of the Act is irnpcable on them and hence, the impugned 

order to this extent is aso correct, gai and proper. Accordingly, uphold the 

imposition of penalty of Rs.10,000/-• appellant under Sectici 77(2) o the Act. 

11. In view of above, l uphold the ini?ugned order and reject this appeal. 

?R. 3)dcWU C lc -ci 

12. The appeal filed by the Appe •t is disposed off in aboie terms. 

 

(ca-fl. d) 

JTT 3cft(M) 

MIs. Shreenath Residency, 
Shop No.11,12,13, 
Shreenath Arcade, 
Opp. Jam Balashram, Parsival Para, 
Mahuva, 
Dist: Bhavnagar 

ic-i: 

ir d  3-1kd, -ck d -d JT c  t ajQ.4 .ic- Ud, id 

 cf) 1Ia1I dI 

R 3-flQ-1 -d, ct' .3cYIc c-!dk 3T!T, 

;cfrjdk c1 34ct, I'I ,c1 

ci 31k4c1-ci, tZ T Lc T T choçQ-k .ic- 4k ta-1dI.. 

3icflc'1, jcfrjdj '4) 3Hd'i 
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