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(B) 

ift -IR 1c1l 4,ttfl TF(ItI11), jojn1'lc. TJ 'flRd / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

r ap rf/it 3Trf/ 3iijo/ iiit siric, 55't '3r4in tJ7t/ n/n11 ln(1I,l, 
d.In1I / 'll1-l'-14R / TTEft8TIT n4fl{tt n3jj 4 c1 11rJJ1tff: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

'tJ j Lflcn14nt1I&l 1I iicfl tT 9TF I flT /Name&Address of theAppellants&Respondent :- 

M/s Assistant Conservator of Forest, Kaliyar National Park- Velavadar, Annexe Building, S/lO, Bahumali 
Bhavan, Bhavnagar-3640001. 
tT slT4r(I11-ter) xtwrlsttr 'inl lt1 ct4.l'ln wrtrttJrtrxsrxta-  ai1ter sg 1lncU I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

4li tzr spe T Tar srsfttftsr mmrrflcsr tr1 str,Pr c' ii iijne 3rf11ftrer ,1944 am 35B aftp TI 
994 tam 86ataJtrf fifci 

Appeal to Cutoms Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

The special bench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and v'aluation. 

'nin 1(a)  f i, rxisftftai ttsttxft ap 4ii tgi aft ff r(z)s 
'Tfti'IlPnpi,ts1ttT, nit4Un4) sFa T1a s.inii- 3,00 s,ttiifl Tt1l/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedaad-380016in case of appeals other than as mentioned in para- 1(a) above 

gfl,.fld ra t reç apftt sfl qnl   5ThTT .3c'114 jtt 1iiiifl, 2001, 1l4l 6 t 5j14 fa-lfttr flni iit 
d1i EA-3 f5tlni "siii rti  k , srfsrrsj, agi '3c'1I  Ij 11TTT,nd4I.1 1Illi 1TlT 

eIi9T,  S niia Trt F 1T,5 nila 'i IT 50 nila PTt, 1Tni 3TTT 50 nilni 'T' srI tftwerlr: 1,000/-  5,000/- II 
snsrr 10,000/- n'l ri ftrffttrninii Isiext rInio /i fsrffttr Tjn'nn i rtTTr, flf  ft audi 
&Pii  iaier nit ttwt 'p aii tkai11hci T 5i'nI. ti f1ni "ii'ii niTIi1 I Tniflttt I'te FT T3T1tfT9, '{n ftTt 
Illal lii Tlsrflttr TfFUFR sitat I P Tsr(I sf  sr-rtaTsT500/- o' T 

1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

anfln.f(q TITT1TIIITFTI]T F ITTtT srTflsr, 11ni a Ia1T,1994 am 86(1)t attilllr TtF ftniuInfl, 1994, ftPT 9(1) dsicl 

S.T5 F 8Tsr11lni pr tspft, fmrnio ( 1I 
'AnilPici i4l Tf1) 51FF sil FFttWIRTTsT, "Igi 'II'4n qTt,ndlI1 r31FF n.lIId1I TflT?9T, d'4 5 1iniT8 

nii2T,5 'llk'I 'Tt 51T50 nita i'Iflt3tT1T50niia PITk5rf tWt5t: 1,000/-  5,000/- 41l 3tsrT 10,000/- 'Itrfltsrifttr 

nii ninio /l fsrlfta t  tr rapr, rtxifittr a'flfl rrRrivFur R tHai niiit ¶ flit 

nii1Hi'i iWT 5F li "ii ).iai1ci  i'i-e ai.i 1nii "ii'ii '9T1Ti I trniRttr si'tc ¶F rtnxr,  fstr tilal F lii 'TfT1 nigi 

traftrtr wThftsr mlTzrrRfniim Jlt a inst fsrtr I PTTFT srrtr ( slt) t  xraIr 11sr 111sF 500/- 'i , tcr ft.r1fttr tn.t " I 

6lniI 1/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.S as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

accompanied by a fee of Rs.500/ 



¶li if)11ftPf,1994 t rm 86 i -itrust (2)i (2A) i i? t e4 3t4T, f1e41e4l, 1994, iji 9(2) 
9(2A) i 'i S.T.-7 i 5Ii 11iT cMit te 0-T 5tTtt (it'ftt), O't ic4V, t''t 
iThr airtr tirftzif kiei # (39   'iii13ici 4) Tft) ifrt siii ai 16lq'4,iFli T'NT Ivt,, 3cCli  

ltru  i ritt1 iftr*i'ui rfti41 / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tnbunal. 

tj"  1 lciii  i Tftit ( F( 3fiTffPr c'u tjt slfltftw 1944* tmr 
35t0t i iT9i1, ift ftftir itfliTif, 1994 inj 83 ittrfur i 5Ti ii , ysr apfiiz r t u i  

eee csu tjai/iei 10 irfttitr (10%), iTTjlJ1hT1ffllo , 5Tir19T, irbee 9TRel1ri , tT 
 wtrti i trttiiitri4n iiil 'ii"(l iirrI 

tc5IC i11c4Ij  iasi1'tr" te fiTTTtttji7i" fIa 
(i) tTt11i1PitrH 
(ii)  
(iii) i'ii "i'u I aieI) firir 6 ' i19i1it 'ti 
- T 116 1 9TtT 16 incuriw tlttftir (" 2) irfifflprir 201416 WT f16tft ir'Mtir trrfitirrt 16 srirt Ttflft;r 

tffi r191I/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pendmg before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

'iTItT 'ltl. ITTUr iIITf: 
Reviionappication to G9rnment f india: _____ Ttr a tf41ticiN'ti 11i,,cilsci illil'rftil, 4Tlir dilit tj6 a ll11aiw,1994 t  6TtT 35EE  iircce T 
aiTcif ca', pfthirUr iI1116T yii, fIle iiiici, ic'c f16i1Tl1, a11'4t wflrsr, aftuliT (le 'T'9, cI 11TiT, 9' fi-1 10001, 6t f16sT 
iiei cf(ii / . 

A rryisibn application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of mance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Della-
110001, under Section 35EE of the CEA 1944 m respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

efIl k ft'iseI'l 16i irkk, sii sci'ifIf+fl q,iiIl *th'ti16'ii.cc.i ii'i r)#1airaiuie rriIf 
(1) fli1i yi11k 'ici 16 .b.i'i, s-r rtiywzrr ars-rryrk ij Il i'ui 'ki'i, tktft eiciIl arrlkrrff 

In case of any loss of goods, where the 1pss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another dunng the course of processing of the goods in a warehouse or in storage 
whether m a factory or in a warehouse 

(ii) rs  cic w r.jcui   tcicIl i, 
. 

In ca6e of reb4te of duty of excise on goods exported to any country or terntory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

(iii)  
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv)  

of any duty allowed to be utilized towards payment of excise duty on firtal  .products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) cle 3fl5 hci ieci EA-8, rdcelee tjiRT(3TftsT)fIlccic4l,2001, 16fIli 916i 11Ilf'd , 
aflktr11qur163  arei1ckfl rfIlg I e'i iTiTc ikr ar'ftsrinktr rIThrrceo f11'fIlTI  fiTir 

ecee t,c"1 arfkftrir, 1944t iITtT 35-EE d6d fktñfttr it i 11161TfZr 16tTtT 'Tt TR-6 ii 

Thlove application shall be made in dujalicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by twQ copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescnbed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) ttTuT ajrIlxir16siiir tcfe  f r)fttr tjai iirtif(11 1 fr 
ci ceo s'-i eta c'l 5Te511'rft 'c4200/- ariTbTifl+ci ciii, ccii 'ic 1'iia 'scIl 11 cie 
1000-/4irtITcfiZ1TciLi,I 
The revision aphcation shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) r*ieii rkrr 
aft*tf16'tTiItL1 lT,i ii 'inTflutfks run 1ltirt63PWTilTili1 eie ci,'s am rfIlorr cliii ki / In case 
if the order coyers vanousnumbers of order- in Original, fee for each 0.1,0. should be paid in (he.aforesaid 
manner, not withstanding the fact that the one appeal (o th Appellant T1l?unal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

(E( ar'r1lllr "cccii iijc"s ir111111zrn, 1975, 16 irl)-I 16 ariw ce itiktt i sitirir i1Ttt Itt iI  'R lkirffttr 6.50  n' c etc ii 
tj'ci ffIlai cc i rtTfIli(I / 
One copy of application or 0.1.0. as, the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'1975, as amended. 

(F)  

(i) 

(C) 

kf1rtr ecehe 16 iciil'uii 16IIi'.i, irf r*firnnijirff 16 cigci ei"c i11ar*  a 1111 airkir 
ilTitt6 (ar'f(sr) 16 (9" 2), 1998 11 air 10916 ii fIlizrtr i 9iT5T eeucufIlfil"Tc'eT Ciii IT'IhF'cl lIfu 

4)'lI tini,  krtftuT ciit a6 1 Ilei't  apfi'sf'rn rzlTsT1ituur (siIl IIlP) fl(i41ifl, 1982 k cf11tr r nit sfelltrtr eucci iIr 
Ill itafrti#ucueaTw11trf16ar1iuiihitI/ 

Attention is also invited to the rules coverirj,g these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) e  arcfla11ir itrf11cirt tilt apr srflrsr icIl 11 s5f11tr oeuea, flttttr i?'m efk clii srneiurff 16 ar'Thunff lkiii416i -.ueiti 
www.cbec.gov.in911Ila sriinrk I] . . ' 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.cbec.gov.m. 



Appeal No: V2/143/BVR/2018-19 

:: ORDER-IN-APPEAL::  

Asst. Conservator of Forest, Kaliyar National Park, Velavadar (hereinafter 

referred to as "Appellant") filed Appeal No. V2/143/BVR/2018-19 against Order-

in-Original No. 1/S.Tax/Demand/2018-19 dated 26.4.2018 (hereinafter referred 

to as 'impugned order') passed by the Asst. Commissioner, Central Goods a 

Service Tax Division, Bhavnagar-I, Bhavnagar Commissionerate (hereinafter 

referred to as 'tower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was heading Katiyar 

National Park, Velavadar, part of Forest Department of Gujarat Government. 

During inquiry initiated, it was found that the Appellant was issuing permits and 

collecting Entry Fee, Camera Charges, Videography Charges from the visitors of 

Kaliyar National Park, Velavadar, which were allegedly taxable under the 

category of 'Tour Operator Service' in terms of Section 65(105)(n) of the Finance 

Act, 1994 (hereinafter referred to as "Act"); that the Appellant was also 

providing Guest House Service, which allegedly was also taxable under the 

category of 'Accommodation in Hotel Service' in terms of Section 65(105)(zzzzw) 

of the Act and hence, the Appellant was liable to pay Service Tax of Rs. 

12,98,028/- on the consideration received from providing above services but, 

the Appellant had neither obtained Service Tax registration nor paid any Service 

Tax. 

2.1 Show Cause Notice No. V/15-28/Dem-ST/Hq/2016-17 dated 26.9.2016 was 

issued to the Appellant calling them to show cause as to why Service Tax should 

not be demanded and recovered from them on charges collected during the 

period from 2011-12 to 2015-16 under Section 73(1) of the Finance Act, 1994 

along with interest under Section 75 and proposing imposition of penalty under 

Sections 70,77, 77(1)(a) and 78 of the Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order, which 

confirmed demand of Service Tax of Rs. 12,98,028/- under Section 73(1) and 

ordered for its recovery along with interest under Section 75 of the Act and also 

imposed penalty of Rs. 12,98,028/- under Section 78 of the Act, Rs. 10,000/-

each under Sections 77 and 77(1)(a) of the Act and imposed late fee under 

Section 70 of the Act read with Rule 7C of the Service Tax Rules, 1994. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-Qua, on the following grounds:- 

Page 3 of 9 



Appeal No: V2/143/BVR/2018-19 

(i) The show cause notice was vague as it did not explain the nature of the 

services provided by the Appellant; that in order to levy the service tax on a 

particular service, it has to be first established that the the services provided by 

them fall under the ambit of the taxable service; that the Show cause notice 

failed to explain as to how statutory fees collected by them for permitting to 

enter into forest could be considered as consideration received for provision of 

service and how they were liable to pay service tax. 

(ii) The adjudicating authority overlooked their submissions and mechanically 

confirmed demand without giving any material finding. 

(iii) The show cause notice was issued to Asst Conservator of forest who is 

employee of the Government of Gujarat entrusted with the job of conservation 

of Kaliyar National park, Velavadar; that they collected charges in the nature of 

permit fee from tourists for entering into the national park. Thus, they have 

discharged their sovereign functions which cannot be brought in to service tax 

net and relied upon CBEC Circular No. 89/7/2006-ST dated 18.12.2006. 

(iv) That matter is settled now as the CESTAT, New Delhi in the case of Dy. 

Conservator of Forest, Ranthambhore- 2019(20) GSTL 355 has held that demand 

of service tax under the category of 'Tour Operator Service' is not sustainable. 

(v) That Kaliyar National Park, Vetavadar is managed by Forest Department 

of the Government of Gujarat and fees collected by them to discharge sovereign 

functions were credited to consolidated fund of the State of Gujarat. As per 

Article 246(3) of the Constitution of India, only State has power to make laws in 

respect of any matters enumerated State List to levy such charges and Central 

Government cannot make any law to levy tax on statutory charges collected by 

State Government. 

(vi) They were not providing any motor vehicles to the tourists and hence, 

they cannot be categorized as 'Tour Operator' at all. As per CBEC Circular 

334/1/2008-TRU dated 29.2.2008, the tour operator must provide services in 

permitted motor vehicles in order to get covered under the category of 'Tour 

Operator Service' however, the adjudicating authority has failed to give findings 

in the impugned order that they had provided vehicles to the visitors of Kaliyar 

National Park, Velavadar and relied upon case law of Cox Kings India Ltd- 

2014(35) SIR 817. — 

Page 4 of 9 



Appeal No: V2/143/BVR/2018-19 

(vii) The activities carried out by them like issuing permits to enter into 

National Park, Camera Fee, Videography Fee etc. did not come under any of the 

specified service tax categories upto 30.6.2012 and hence, demand of service 

tax under the category of 'Tour Operator Service' is not sustainable upto 

30.6.2012. Even after introduction of negative list w.e.f. 1.7.2012, the Appellant 

is not liable to pay Service Tax as Kaliyar National Park is part of Forest 

Department and all activities carried out by them are to be considered as 

activities performed by the Gujarat Government in view of Section 66D(a) of the 

Act and hence, they are not liable to pay service tax. 

(viii) The 'Accommodation in Hotel Service' is taxable only if rate per day is 

more than Rs. 1,000/-; that they charged less than Rs. 1,000/- per day in 

respect of non-AC room and charged Rs. 3000/- per day for AC rooms. However, 

their total annual collection from renting rooms is around 3,00,000/- only, which 

is way below threshold exemption limit of Rs. 10,00,000/- and hence, they are 

not liable to pay service tax on this. 

(ix) The adjudicating authority has erred in invoking extended period of 

limitation; that the Appellant being a Government authority, there cannot be 

any malafide intention to evade payment of service tax and hence, entire 

demand is barred by limitation and the impugned order erroneously imposed 

penalty under Section 78 of the Act. 

(x) Since they are not liable to pay service tax under 'Tour Operator Service' 

and 'Accommodation in Hotel Service', penalty imposed under Section 77 of the 

Act is not sustainable. 

4. In Personal Hearing, Shri Jayesh Jobanputra, C.A. appeared on behalf of 

the Appellant and reiterated the grounds of appeal and submitted that the 

Appellant is functioning as Government and hence, service is not taxable; that 

they are undertaking fiduciary duty; that the Hon'ble CESTAT in case of 

Ranthambhore National Park has decided the matter and it has been held that 

no service tax is payable; that they are performing sovereign functions of the 

Government of Gujarat and hence, the appeal may be allowed. 

Findings:- 

5. I find that the Appellant has complied with the provisions of Section 35F 

of the Act by depositing Rs. 97,400/- @. 7.5 % of Rs. 12,98,028/- vide Challan 

No. 00034 dated 3.7.2018, as submitted by them in Appeal Memorandum 
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Appeal No: V2/143/BVR/2018-19 

6. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal memorandum and written as well as oral submissions 

made by the Appellant. The issue to be decided in the present appeal is whether 

the impugned order holding that the Appellant is liable to pay Service Tax, in 

the facts of this case, under the categories of 'Tour Operator Service' and 

'Accommodation in Hotel Service' and imposing penalty is correct, legal and 

proper or not. 

7. I find that the lower adjudicating authority has confirmed service tax 

demand of Rs. 10,44,965/- on the charges collected during the period from 

2011-12 to 2015-16 from the visitors of Katiyar National Park, Velavadar on the 

ground that the Appellant was engaged in business of planning, scheduling, 

organizing/arranging tours by vehicles and hence, covered under the category of 

'Tour Operator Service'. The Appellant has contested this reason on the ground 

that Katfyar National Park, Velavadar is managed by the Forest Department of 

Government of Gujarat and charges collected by the Appellant from tourists for 

accessing National Park were credited to the consolidated fund of the State of 

Gujarat; that they discharged sovereign functions which cannot be brought in to 

service tax net; that they had not provided any motor vehicles to the tourists 

and hence, they cannot be called 'Tour Operator' and not liable to service tax 

and relied upon case law of Dy. Conservator of Forest, Ranthambhore- 2019(20) 

GSTL 355. 

7.1 It is pertinent to examine definition of "Tour Operator Service" under 

Section 65(115) of the Act, as it existed upto 30.6.2012, as under: 

"(115) "tour operator" means any person engaged in the business of planning, 
scheduling, organising or arranging tours (which may include arrangements for 
accommodation, sightseeing or other similar services) by any mode of transport, 
and includes any person engaged in the business of operating tours in a tourist 
vehicle or a contract carriage by whatever name called, covered by a permit, 
other than a stage carriage permit, granted under the Motor Vehicles Act, 1988 
(59 of 1988) or the rules made thereunder." 

7.2 On going through the records, I find that Kaliyar National Park, VeLavadar 

is under control of Forest Department of the Government of Gujarat; that the 

Appellant issued permits to visitors to enter National Park after collecting Entry 

Fees for persons/vehicles and also for still camera and video camera as Camera 

Charges, Videography Charges etc. at specified rates as notified by the Forest 

Department of Government of Gujarat; that they were not organizing tours but 

collecting Entry Fees in lieu of permission to enter in the National Park. The 

Adjudicating authority has erroneously arrived at a conclusion that the Appellant 
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Appeat No: V2/143/BVR/2018-19 

was engaged in business of planning, scheduling, organizing/arranging tours by 

vehicles without bringing any evidence on record to that effect. I find that the 

Appellant, being part of Forest Department, has mandated duty to protect 

environment and to safeguard and regulate forests and wild life and not to 

organize tours. The entry fee of persons is to regulate movement inside forest 

and collection of miscellaneous charges Like Camera charges, Videography 

Charges etc. are not for recreation of tourists but as per orders of the 

Government of Gujarat and hence, such amounts have to be considered as 

statutory fees. Under the circumstances, activities carried out by the Appellant 

are not covered under the category of 'Tour Operator service' upto 30.6.2012. 

My views are supported by the Order passed by the Hon'ble CESTAT, New Delhi 

in the case of Dy. Conservator of Forest & Dy. Field Director reported as 2019 

(20) G.S.T.L. 355 (Tn. - Del.), wherein it has been held that, 

"10. We perused the relevant Act and rules and note that the above Act 
empowers the State Government, for notification of National Park as well as to 
restrict the entry of visitors as well as vehicles into the National Park. It is 
evident that the primary objective of such restriction is to protect wild life and 
tourism is permitted only to the extent circumscribed by the above objectives. 

11. The CBEC has issued master Circular No. 961712007-S.T., dated 23-8-
2007. One of the issues clarified is regarding whether the activities of 
sovereignlpublic authorities performed under the statute can be considered as 
provision of service, for purpose of levy of Service Tax in S. No. 999.01, 
circular has clarified that any fee collected as per the provisions of the relevant 
statute for performing mandatory and statutory functions under the provisions of 
any law are not to be treated as services provided for consideration. 

12. In the present case, we note that the amount recovered from the tourists 
are credited to the account of the State Govt. after reimbursing the vehicle 
owners towards the rent payable for such vehicles. The above activities of the  
appellant, are to be seen in the context of Wilde Life Protection Act as well as  
Rules. We are of the view that Forest Department has the mandatory duty to  
protect the environment and to safeguard forests and wild life. Amounts  
recovered by them towards issue of entry permits as well as vehicles which have  
also been credited to the State Treasury are to be considered in the nature of fee  
or amount collected as per the provisions of relevant statute for performance of 
statutory functions. This cannot be considered as consideration for purposes of 
organizing tour.  

13. In view of above discussions, the Department is not justified in demanding 
Service Tax on the amounts collected by the appellant. The impugned order is 
set-aside and appeals allowed." 

(Emphasis supplied) 

8. Regarding the demand pertaining to period from 1.7.2012 to 31.3.2016, 

the Appellant has contested that after introduction of negative list w.e.f. 

1.7.2012, the Appellant is not liable to pay Service Tax as Kaliyar National Park 

is part of Forest Department of Gujarat Government and all the activities carried 
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AppeaL No: V2/143/BVR/2018-19 

out by them have to be considered as activities performed by the Gujarat 

Government and hence, they are exempted from Service Tax in terms of Section 

66D(a) of the Act. I find that Section 66D of the Act reads as under: 

"SECTION 66D. Negative list of services. — The negative list shall comprise 
of the following services, namely :— 

(a) services by Government  or a local authority excluding the following 
services to the extent they are not covered elsewhere— 

(i) (omitted) 
(ii) services in relation to an aircraft or a vessel, inside or outside the 

precincts of a port or an airport; 
(iii) transport of goods or passengers; or 
(iv) Any service, other than services covered under clauses (i) to (iii) above, 

provided to business entities;" 

8.1 The term "Government" has been defined under Section 65(26A) of the 

Act as under: 

'Government' means the Departments of the Central Government, a State 
Government and its Departments and a Union territory and its Depaitinents, 
but shall not include any entity, whether created by a statute or otherwise, the 
accounts of which are not required to be kept in accordance with article 150 of 
the Constitution or the rules made thereunder;" 

8.2 I find that the Appellant, being part of Forest Department of Government 

of Gujarat, is covered within the definition of 'Government' supra and 

consequently services provided by them are covered under negative List w.e.f. 

1.7.2012, in view of Section 66D(a) of the Act. Hence, the AppeLlant is not liable 

to pay service tax for the period from 1.7.2012 to 31.3.2016. 

9. Regarding service tax demand of Rs. 2,53,063/- under the category of 

'Accommodation Service', the Appellant has contested that they have non-AC 

rooms and collected less than Rs. 1,000/- per day/night and hence, exempted 

under Mega exemption Notification, however they have also submitted that they 

have AC rooms charging Rs. 3,000/- per day/night, which is not exempted from 

service tax. I find that these are not for performing any statutory functions but 

have commercial angle and hence, service tax is payable on the accommodation 

charges collected from AC rooms. They have submitted that their total 

collection from renting of rooms is around 3,00,000/- per annual, which is within 

threshold exemption limit of Rs. 10,00,000/- and hence, they are not Liable to 

pay service tax. I find that the Appellant has collected Rs. 4,31,699/-, Rs. 

4,60,050/-, Rs. 5,05,796/-, Rs. 3,00,919/- and Rs. 3,64,991/- during the years 

2011-12,2012-13, 2013-14, 2014-15 and 2015-16 respectiveLy, as per Annexure-A 

of the impugned order. Since, the amounts received in each year is within SSI 

exemption limit of Rs. 10,00,000/- specified vide Notification No. 8/2008-ST 
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dated 1.3.2008, I hold that the Appellant is not liable to pay service tax on 

consideration received from renting of rooms. Accordingly, I set aside 

confirmation of service tax demand of Rs. 2,53,063/- under the category of 

'Accommodation in Hotel Service' and consequent penalty imposed under 

Section 78 of the Act. 

10. In view of above, I set aside the impugned order and allow the appeal. 

11. çcç d(, 3T T1 - 4cI'(I jc -c1 ci1' t1T1IdI I 

11. The appeal filed by the Appellant is disposed off as above. 

By R.P.A.D.  

(v)c 

•f4 TT 

(t) 

(cl -JI& 1d'1) 

riir Thc1-c1 (311) 

To, 
The Asst. Conservator of Forest, 
Kaliyar National Park-Velavadar, 
Annexe Building, 
SilO, Bahumati Bhavan, 
Bhavnagar - 3640001. 

.I *, 

c,141' 1cr1ci t4, 

tacfl  it/10, -ltc 

IIca-fdI I 

  

1) TT d-I 31I ,c1-ci, c1,-c 1 i7 a-ç c-H 1cch, dI.Ic1 

fiajc cI 

2) 31t4c1-cI, ct'&ci tE , 1cii a-ç 3c'-IIC 1 e cb, -IIcIa1dI ,t 31ILlcl-dIl, 

1Ic1a1dR 31Tt 4Ic1I ri 

3)  31Nc-c1, c1' -c1 T cl T u-çk -'-lIc 1 c'cb, 3lIc1aidH.-1 JSQ1, 

1lc1a1di'& 31F1q-dIc, -IIcIa1dI. t 3ll ct'icI) cj,I 

1•)I1 I 
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