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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

FfterRat&ITIaTY FT1 AT T 79T /Name&Address of theAppellants&Respondent :-

M/s Assistant Conservator of Forest, Kaliyar National Park- Velavadar, Annexe Building, $/10, Bahumali
Bhavan, Bhavnagar-3640001.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeai lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.
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To the West regDonal bench of Customs, Excise & Service Tax Appellate Tribunal (C STAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appea!)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1} of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against {one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax &
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be
accompanied by a fee of Rs.500/
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The appeal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2%& 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not i\gpl}gl to the stay application and appeals
e

pending before any appellate authority prior to the commencement of
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A revision /%pphcatxon lies to the Under Secreta.r%,1 to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1} of Section-35B ibid:
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In cag—g of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

inance (No.2) Act, 2014.

“or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case ofl‘;gods exported outside India export to Nepal or Bhutan, withoutg' pe/lyment of duty.
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t
ge%lt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is gassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IUAITE e $t & Iiaat guT de EA-8 §, S & Fwiy seirEa ges (erdftenfAmrasit, 2001, ¥ fwq o % el AfRfEe &, =0
9T & TG 5 3 HTE,F S i ST A1(8Y | ST deg & AT A ?@ramaﬁwfr'{mﬁmwﬁ iRyl AT
2T FlT SeuTe & AfATHam, 1944 it 4T 35-EE & T2 Faifid 4+ Hit 2@ § qie7 & g1 9 TR-6 Ht aia dorg <1 st
el %QI
The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), RuI%s, 2001 within 3 months from the date on which the order sought to be g})pealed against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In- pé)e It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re(zision aJ %h'cation shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.I.O. should be paid in the aforesai

manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the gne application to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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ne copy of application or O.1.O. as the case ma&be, and the order of the adjudicatinglauthority shall bear a
court fé€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act; 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

ﬁﬁﬁwmﬁﬁgiﬁﬁﬁﬁmm,ﬁmsﬁrwm%ﬁmwﬁwﬁﬁmﬂwmw‘r =z
F tffbef'ov'lrthiriégﬂdélltt isi lating to filing of al to the high 11 thority, th
or € elaborate € €d arn ales TOVISIONS reias o1 ol a €. 0o € ni €T g ellat N

appellant may refer to the Departmen?al website www.c ec.gov.%n. PP & PP ¢ authority, the
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Appeal No: V2/143/BVR/2018-19

:: ORDER-IN-APPEAL ::

Asst. Conservator of Forest, Kaliyar National Park, Velavadar (hereinafter
referred to as “Appellant”) filed Appeal No. V2/143/BVR/2018-19 against Order-
in-Original No. 1/5.Tax/Demand/2018-19 dated 26.4.2018 (hereinafter referred
to as ‘impugned order’) passed by the Asst. Commissioner, Central Goods &

Service Tax Division, Bhavnagar-l, Bhavnagar Commissionerate (hereinafter
referred to as ‘lower adjudicating authority’).

2. The brief facts of the case are that the Appellant was heading Kaliyar
National Park, Velavadar, part of Forest Department of Gujarat Government.
During inquiry initiated, it was found that the Appellant was issuing permits and
collecting Entry Fee, Camera Charges, Videography Charges from the visitors of
Kaliyar National Park, Velavadar, which were allegedly taxable under the
category of ‘Tour Operator Service’ in terms of Section 65(105)(n) of the Finance
Act, 1994 (hereinafter referred to as “Act”); that the Appellant was also
providing Guest House Service, which allegedly was also taxable under the
category of ‘Accommodation in Hotel Service’ in terms of Section 65(105)(zzzzw)
of the Act and hence, the Appellant was liable to pay Service Tax of Rs.
12,98,028/- on the consideration received from providing above services but,

the Appellant had neither obtained Service Tax registration nor paid any Service
Tax.

2.1 Show Cause Notice No. V/15-28/Dem-ST/Hq/2016-17 dated 26.9.2016 was
issued to the Appellant calling them to show cause as to why Service Tax should
not be demanded and recovered from them on charges collected during the
period from 2011-12 to 2015-16 under Section 73(1) of the Finance Act, 1994
along with interest under Section 75 and proposing imposition of penalty under
Sections 70,77, 77(1)(a) and 78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order, which
confirmed demand of Service Tax of Rs. 12,98,028/- under Section 73(1) and
ordered for its recovery along with interest under Section 75 of the Act and also
imposed penalty of Rs. 12,98,028/- under Section 78 of the Act, Rs. 10,000/-
each under Sections 77 and 77(1)(a) of the Act and imposed late fee under
Section 70 of the Act read with Rule 7C of the Service Tax Rules, 1994,

3. Being aggrieved with the impugned order, the Appellant has preferred

appeal, inter-alia, on the following grounds:-
Rl
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Appeal No: V2/143/BVR/2018-19

(1) The show cause notice was vague as it did not explain the nature of the
services provided by the Appellant; that in order to levy the service tax on a
particular service, it has to be first established that the the services provided by
them fall under the ambit of the taxable service; that the Show cause notice
failed to explain as to how statutory fees collected by them for permitting to
enter into forest could be considered as consideration received for provision of
service and how they were liable to pay service tax.

(i)  The adjudicating authority overlooked their submissions and mechanically

confirmed demand without giving any material finding.

(ili)  The show cause notice was issued to Asst Conservator of forest who is
employee of the Government of Gujarat entrusted with the job of conservation
of Kaliyar National park, Velavadar; that they collected charges in the nature of
permit fee from tourists for entering into the national park. Thus, they have
discharged their sovereign functions which cannot be brought in to service tax
net and relied upon CBEC Circular No. 89/7/2006-ST dated 18.12.2006.

(iv)  That matter is settled now as the CESTAT, New Delhi in the case of Dy.
Conservator of Forest, Ranthambhore- 2019(20) GSTL 355 has held that demand

of service tax under the category of ‘Tour Operator Service’ is not sustainable.

(v) That Kaliyar National Park, Velavadar is managed by Forest Department
of the Government of Gujarat and fees collected by them to discharge sovereign
functions were credited to consolidated fund of the State of Gujarat. As per
Article 246(3) of the Constitution of India, only State has power to make laws in
respect of any matters enumerated State List to levy such charges and Central
Government cannot make any law to levy tax on statutory charges collected by
State Government.

(vi) They were not providing any motor vehicles to the tourists and hence,
they cannot be categorized as ‘Tour Operator’ at all. As per CBEC Circular
334/1/2008-TRU dated 29.2.2008, the tour operator must provide services in
permitted motor vehicles in order to get covered under the category of ‘Tour
Operator Service’ however, the adjudicating authority has failed to give findings
in the impugned order that they had provided vehicles to the visitors of Kaliyar
National Park, Velavadar and relied upon case law of Cox & Kings India Ltd-

2014(35) STR 817. W
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Appeal No: V2/143/BVR/2018-19

(vii) The activities carried out by them like issuing permits to enter into
National Park, Camera Fee, Videography Fee etc. did not come under any of the
specified service tax categories upto 30.6.2012 and hence, demand of service
tax under the category of ‘Tour Operator Service’ is not sustainable upto
30.6.2012. Even after introduction of negative list w.e.f. 1.7.2012, the Appellant
is not liable to pay Service Tax as Kaliyar National Park is part of Forest
Department and all activities carried out by them are to be considered as
activities performed by the Gujarat Government in view of Section 66D(a) of the
Act and hence, they are not liable to pay service tax.

(viif) The ‘Accommodation in Hotel Service’ is taxable only if rate per day is
more than Rs. 1,000/-; that they charged less than Rs. 1,000/- per day in
respect of non-AC room and charged Rs. 3000/- per day for AC rooms. However,
their total annual collection from renting rooms is around 3,00,000/- only, which
is way below threshold exemption limit of Rs. 10,00,000/- and hence, they are
not liable to pay service tax on this.

(ix) The adjudicating authority has erred in invoking extended period of
limitation; that the Appellant being a Government authority, there cannot be
any malafide intention to evade payment of service tax and hence, entire
demand is barred by limitation and the impugned order erroneously imposed
penalty under Section 78 of the Act.

(x)  Since they are not liable to pay service tax under ‘Tour Operator Service’
and ‘Accommodation in Hotel Service’, penalty imposed under Section 77 of the
Act is not sustainable.

4, in Personal Hearing, Shri Jayesh Jobanputra, C.A. appeared on behalf of
the Appellant and reiterated the grounds of appeal and submitted that the
Appellant is functioning as Government and hence, service is not taxable; that
they are undertaking fiduciary duty; that the Hon’ble CESTAT in case of
Ranthambhore National Park has decided the matter and it has been held that
no service tax is payable; that they are performing sovereign functions of the

Government of Gujarat and hence, the appeal may be allowed.

Findings:-

5. | find that the Appellant has complied with the provisions of Section 35F
of the Act by depositing Rs. 97,400/- @. 7.5 % of Rs. 12,98,028/- vide Challan
No. 00034 dated 3.7.2018, as submitted by them in Appeal Memorandum

Hd—
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Appeal No: V2/143/BVR/2018-19

6. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeal memorandum and written as well as oral submissions
made by the Appellant. The issue to be decided in the present appeal is whether
the impugned order holding that the Appellant is liable to pay Service Tax, in
the facts of this case, under the categories of ‘Tour Operator Service’ and
‘Accommodation in Hotel Service’ and imposing penalty is correct, legal and
proper or not.

7. I find that the lower adjudicating authority has confirmed service tax
demand of Rs. 10,44,965/- on the charges collected during the period from
2011-12 to 2015-16 from the visitors of Kaliyar National Park, Velavadar on the
ground that the Appellant was engaged in business of planning, scheduling,
organizing/arranging tours by vehicles and hence, covered under the category of
‘Tour Operator Service’. The Appellant has contested this reason on the ground
that Kaliyar National Park, Velavadar is managed by the Forest Department of
Government of Gujarat and charges collected by the Appellant from tourists for
accessing National Park were credited to the consolidated fund of the State of
Gujarat; that they discharged sovereign functions which cannot be brought in to
service tax net; that they had not provided any motor vehicles to the tourists
and hence, they cannot be called ‘Tour Operator’ and not liable to service tax
and relied upon case law of Dy. Conservator of Forest, Ranthambhore- 2019(20)
GSTL 355. |

7.1 It is pertinent to examine definition of “Tour Operator Service” under
Section 65(115) of the Act, as it existed upto 30.6.2012, as under:

“(115) “tour operator” means any person engaged in the business of planning,
scheduling, organising or arranging tours (which may include arrangements for
accommodation, sightseeing or other similar services) by any mode of transport,
and includes any person engaged in the business of operating tours in a tourist
vehicle or a contract carriage by whatever name called, covered by a permit,
other than a stage carriage permit, granted under the Motor Vehicles Act, 1988
(59 of 1988) or the rules made thereunder.”

7.2 On going through the records, | find that Kaliyar National Park, Velavadar
is under control of Forest Department of the Government of Gujarat; that the
Appellant issued permits to visitors to enter National Park after collecting Entry
Fees for persons/vehicles and also for still camera and video camera as Camera
Charges, Videography Charges etc. at specified rates as notified by the Forest
Department of Government of Gujarat; that they were not organizing tours but
collecting Entry Fees in lieu of permission to enter in the National Park. The

Adjudicating authority has erroneously arrived at a conclusion that the Appellant

NS
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Appeal No: V2/143/BVR/2018-19

was engaged in business of planning, scheduling, organizing/arranging tours by
vehicles without bringing any evidence on record to that effect. | find that the
Appellant, being part of Forest Department, has mandated duty to protect
environment and to safeguard and regulate forests and wild life and not to
organize tours. The entry fee of persons is to regulate movement inside forest
and collection of miscellaneous charges like Camera charges, Videography
Charges etc. are not for recreation of tourists but as per orders of the
Government of Gujarat and hence, such amounts have to be considered as
statutory fees. Under the circumstances, activities carried out by the Appellant
are not covered under the category of ‘Tour Operator service’ upto 30.6.2012.
My views are supported by the Order passed by the Hon’ble CESTAT, New Dethi
in the case of Dy. Conservator of Forest & Dy. Field Director reported as 2019
(20) G.S.T.L. 355 (Tri. - Del.), wherein it has been held that,

“10. We perused the relevant Act and rules and note that the above Act
empowers the State Government, for notification of National Park as well as to
restrict the entry of visitors as well as vehicles into the National Park. It is
evident that the primary objective of such restriction is to protect wild life and
tourism is permitted only to the extent circumscribed by the above objectives.

11. The CBEC has issued master Circular No. 96/7/2007-S.T., dated 23-8-
2007. One of the issues clarified is regarding whether the activities of
sovereign/public authorities performed under the statute can be considered as
provision of service, for purpose of levy of Service Tax in S. No. 999.01,
circular has clarified that any fee collected as per the provisions of the relevant
statute for performing mandatory and statutory functions under the provisions of
any law are not to be treated as services provided for consideration.

12. In the present case, we note that the amount recovered from the tourists
are credited to the account of the State Govt. after reimbursing the vehicle
owners towards the rent payable for such vehicles. The above activities of the
appellant, are to be seen in the context of Wilde Life Protection Act as well as
Rules. We are of the view that Forest Department has the mandatory duty to
protect the environment and to safeguard forests and wild life. Amounts
recovered by them towards issue of entry permits as well as vehicles which have
also been credited to the State Treasury are to be considered in the nature of fee
or amount collected as per the provisions of relevant statute for performance of
statutory functions. This cannot be considered as consideration for purposes of
organizing tour,

13. Inview of above discussions, the Department is not justified in demanding
Service Tax on the amounts collected by the appellant. The impugned order is
set-aside and appeals allowed.”

(Emphasis supplied)

8. ‘Regarding the demand pertaining to period from 1.7.2012 to 31.3.2016,
the Appellant has contested that after introduction of negative list w.e.f.
1.7.2012, the Appellant is not liable to pay Service Tax as Kaliyar National Park
is part of Forest Department of Gujarat Government and all the activities carried

o
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Appeal No: V2/143/BVR/2018-19

out by them have to be considered as activities performed by the Gujarat
Government and hence, they are exempted from Service Tax in terms of Section
66D(a) of the Act. | find that Section 66D of the Act reads as under:

“SECTION 66D. Negative list of services. — The negative list shall comprise
of the following services, namely :—

(a) services by Government or a local authority excluding the following
services to the extent they are not covered elsewhere—

(1) (omitted)
(ii) services in relation to an aircraft or a vessel, inside or outside the
precincts of a port or an airport;
(ii1) transport of goods or passengers; or
(iv) Any service, other than services covered under clauses (i) to (iii) above,
provided to business entities;”
8.1  The term ”"Government” has been defined under Section 65(26A) of the

Act as under:

“ ‘Government’ means the Departments of the Central Government, a State
Government and its Departments and a Union territory and its Departments,
but shall not include any entity, whether created by a statute or otherwise, the
~ accounts of which are not required to be kept in accordance with article 150 of
the Constitution or the rules made thereunder;”
8.2 | find that the Appellant, being part of Forest Department of Government
of Gujarat, is covered within the definition of ‘Government’ supra and
consequently services provided by them are covered under negative list w.e.f.
1.7.2012, in view of Section 66D(a) of the Act. Hence, the Appellant is not liable

to pay service tax for the period from 1.7.2012 to 31.3.2016.

9. Regarding service tax demand of Rs. 2,53,063/- under the category of
‘Accommodation Service’, the Appellant has contested that they have non-AC
rooms and collected less than Rs. 1,000/- per day/night and hence, exempted
under Mega exemption Notification, however they have also submitted that they
have AC rooms charging Rs. 3,000/- per day/night, which is not exempted from
service tax. | find that these are not for performing any statutory functions but
have commercial angle and hence, service tax is payable on the accommodation
charges collected from AC rooms. They have submitted that their total
collection from renting of rooms is around 3,00,000/- per annual, which is within
threshold exemption limit of Rs. 10,00,000/- and hence, they are not liable to
pay service tax. | find that the Appellant has collected Rs. 4,31,699/-, Rs.
4,60,050/-, Rs. 5,05,796/-, Rs. 3,00,919/- and Rs. 3,64,991/- during the years
2011-12,2012-13, 2013-14, 2014-15 and 2015-16 respectively, as per Annexure-A
of the impugned order. Since, the amounts received in each year is within SSI
exemption limit of Rs. 10,00,000/- specified vide Notification No. 8/2008-ST
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dated 1.3.2008, | hold that the Appellant is not liable to pay service tax on
consideration received from renting of rooms. Accordingly, | set aside
confirmation of service tax demand of Rs. 2,53,063/- under the category of

‘Accommodation in Hotel Service’ and consequent penalty imposed under
Section 78 of the Act.

10.  Inview of above, | set aside the impugned order and allow the appeal.

1. AT GaRT gt I 375 31Tl & fAIeRT 3T alis & Rar Sarg |

11.  The appeal filed by the Appellant is disposed off as above.
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To, ar #,

The Asst. Conservator of Forest, .
@ Kaliyar National Park-Velavadar, HeTge del A&7,

Annexe Building, FITAR AT Uleh,
S/10, Bahumali Bhavan

Bhavnagar - 3640001. tasdl fafeser, Tw/10, agm?»?r HAHA,
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