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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gahdhidham :

T FfierRai&IAaTaT &7 917 TF 9T /Name&Address of theAppellants&Respondent :-

M/s Jinabhai Mansurbhai Lakhnotra, Near Ultratech Cement Ltd, Near Hanuman Temple, Village- Kovaya, Tal-
Rajula, Distt: Amreli-365541.

T RA(SHIT) H HIT H1Y AT AREIGT TF H ST THARRT / THIFO0 F qwer e 147 H q5al g1/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs1 Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-
0} WMWWWWWWWWWZW%W#&« %
FHIHTSTAATBT

=, T/
The special ben&l of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.X. Puram, New Delhi in all matters
relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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The appeal under sub section {1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against {one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax &
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be
accompanied by a fee of Rs.500/
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The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (21)2& 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall e
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1i1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ztigpl to the stay agplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No'2) Act, 2014.
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evision application to Government of India: N L.
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A revision /%pphcaﬁon lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Degartrnent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 3S5EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

AR & e ] g ar o & i ¢ @ 8 & fafmi § agw o o w9 w ST 3o gen e (R % amer §,
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods ‘exported outside India export to Nepal or Bhutan, without payment of duty.
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T Bl

Cr'eod_xt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is Eiassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two copies each of the OIQ and Ordeér-In- p%)e .1t should also be
accompanied by a cogy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re(rision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each 0O.1.0. should be paid in_the aforesai

manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one application to the

Cenﬁral Govt. As the cas€ may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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ne copy of application or O.1.O. as the case ma)ilbe, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-[ in terms of the Court Fee Act,1975, as amended.

ngvﬁ@%%%ﬁwa%w(m%l‘s))ﬁmmzﬁ,wsszaﬁ?rnﬁmﬁa’ﬁuﬁmﬁ

Attention is also invited to the rules coverm}§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in #f 3@ g § I({ o i ) . i

For the elaborate, detailed and latest {)rowswns relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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Appeal No: V2/47/BVR/2018-19

:: ORDER-IN-APPEAL ::

M/s Jinabhai Mansurbhai Lakhnotra, Village-Kovaya, Taluka Rajula,
District Amreli (hereinafter referred to as “Appellant”) filed Appeal No.
V2/47/BVR/2018-19 against Order-in-Original No. 8/AC/CGST/BVR-3/DIV/2017-
18 dated 27.2.2018 (hereinafter referred to as ‘impugned order’) passed by the
Asst. Commissioner, Central Goods & Service Tax Division, Bhavnagar-lil,

Bhavnagar Commissionerate (hereinafter referred to as ‘lower adjudicating
authority’).

2. The brief facts of the case are that the Appellant (holding Service Tax
Registration No. AAYPL8720AST001) was engaged in providing ‘Supbly of Tangible
Goods Service’ and ‘Manpower Recruitment or Supply Agency Service’ to M/s
Ultratech Cement Ltd. Investigation carried out against the Appellant revealed
that they had rendered taxable services to M/s Ultratech Cement Ltd during the
period from April, 2012 to March, 2017; that the Appellant had collected Service
Tax from their client M/s Ultratech Cement Ltd but did not pay service tax of Rs.
13,44,071/- and also failed to file ST-3 Returns during the said period.

2.1 Show Cause Notice No. V.ADJ-13/CGST/BVR-3/1/17-18 dated 26.9.2017
was issued to the Appellant calling them to show cause as to why Service Tax of
Rs. 13,44,071/- should not be recovered from them under Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) along with interest under
Section 75 and also proposing imposition of penalty under Sections 77(1)(b),
77(1)(c), 77(2) and 78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order which
confirmed demand of Service Tax of Rs. 13,44,071/- under Section 73(1) and
ordered for its recovery along with interest under Section 75 of the Act and
imposed penalty of Rs. 13,44,071/- under Section 78 of the Act and Rs. 10,000/-
each under Sections 77(1)(b), 77(1)(c) and 77(2) of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal, inter-alia, on the following grounds:-
(1) The adjudicating authority has erred in law and facts while passing the

impugnéd order demanding service tax and imposing penalty.

(i) The adjudicating authority has wrongly calculated turnover of the
Appellant for the years 2015-16 and 2016-17 which is 1.5 times actual turnover

and worked out incorrect service tax liability.
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Appeal No: V2/47/BVR/2018-19

(i)  The Adjudicating authority has failed te consider that recipient of service
is liable to pay service tax in respect of Manpower Recruitment or Supply Agency
Service w.e.f. 1.4.2015. Hence, service recipient was liable to pay service tax
and service tax has been wrongly demanded from the Appellant.

3.1 Personal Hearing was fixed on 18.3.2019 and communicated to the
Appellant vide PH notice dated 11.3.2019. In reply, Shri Mahesh Ladumor, TRP
and authorized representative of the Appellant vide email dated 23.3.2019
submitted that the Appellant Shri Jinabhai Mansurbhai Lakhnotra has expired on
12.10.2018 and submitted copy of death certificate dated 16.10.2018; that being
a proprietorship firm, there is no responsible person who is aware about the

matter and requested to decide the appeal accordingly.

Findings:-

4, I have carefully gone through the facts of the case, the impugned order and
the appeal memorandum. The issue to be decided in the present éppeal is that
whether Shri Jinabhai Lakhnotra has expired on 12.10.2018 and if expired, then to
decide when the Appellant being a proprietorship firm expires, whether appeal
proceedings need to be abated or not.

5. | find that the authorized representative of the Appellant vide email dated
23.3.2019 informed that the Appellant, Shri Jinabhai Mansurbhai Lakhnotra has
expired on 12.10.2018 and also submitted copy of death certificate dated
16.10.2018. The Superintendent, Central GST Range, Rajula vide letter F.No.
CGST/BVN-3/Rajula/SCN/2017-18 dated 13.5.‘2019 replying this office letter of
even no. dated 30.3.2019 submitted letter dated 10.5.2019 of Talati-cum-Mantri,
Kovaya Gram Panchayat, who confirmed that death certificate dated 16.10.2018 in
respect of Shri Jinabhai Mansurbhai Lakhnotra was issued by his office under

Government of Gujarat and it is correct and genuine.

6. As per Section 65(7) of the Act, ‘assessee’ means “a person liable to pay the
service tax and includes his agent”. | find that there is no machinery provisions for
proceedings against dead proprietor of a proprietorship firm in the Act or Rules
made thereunder and this situation is not similar to a case where a company is
dissolved. | am, therefore, of the opinion that when proprietor of a proprietorship
firm expires, it is not permissible to continue with recovery proceedings. | rely on
the judgement passed by the Hon’ble Supreme Court in the case of Shabina
Abraham reported as 2015 (322) ELT 372 (S.C.), wherein it has been held that,

“25. A reading of the ratio of the majority decision contained in Murarilal’s case

WD
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(supra) would lead to the conclusion that the necessary machinery provisions were
already contained in the Bombay Sales Tax Act, 1953 which were good enough to bring
info the tax net persons who wished to evade taxes by the expedient of dissolving a
partnership firm. The fact situation in the present case is entirely different. In the
present case an individual proprietor has died through natural causes and it is nobody’s
case that he has maneuvered his own death in order to evade excise duty. Interestingly,
in the written submissions filed by revenue, revenue has argued as follows :-

“It is pertinent to mention that in the present case, Shri George Varghese
(predecessor in interest of the appellants herein) was doing business in the
name of manufacturing unit namely M/s. Kerala Tyre & Rubber Company
and after the death of Shri George Varghese, his legal representatives
(appellants herein) might have been in possession of the plant, machinery,
stock, etc., and continuing the same business, but might be in some other

name in_ovder to _avoid the excise duty chargeable to the previous
manufacturing unit.”

26. It is clear on a reading of the aforesaid paragraph that what revenue is asking us
fo do is to stretch the machinery provisions of the Central Excises and Salt Act, 1944 on
the basis of surmises and conjectures. This we are afraid is not possible. Before leaving
the judgment in Murarilal’s case (supra), we wish to add that so far as partnership firms
are concerned, the Income Tax Act contains a specific provision in Section 189(1) which
introduces a fiction qua dissolved firms. It states that where a firm is dissolved, the
Assessing Officer shall make an assessment of the total income of the firm as if no such
dissolution had taken place and all the provisions of the Income Tax Act would apply to
assessment of such dissolved firm. Interestingly enough, this provision is referred to
only in the minority judgment in M/s. Murarilal’s case (supra).

27. The argument that Section 114 of the Central Excises and Salt Act is a machinery
provision which must be construed to make it workable can be met by stating that there
is no charge to excise duty under the main charging provision of a dead person, which

has been referred to while discussing Section 114 read with the definition of “assessee”
earlier in this judgment.

28. Learned counsel for the revenue also relied upon the definition of a “person”
under the General Clauses Act, 1897. Section 3(42) of the said Act defines “person” as
under :-

“(42) “Person” shall include any company or association or body of
individuals whether incorporated or not.”

It will be noticed that this definition does not take us any further as it does not include
legal representatives of persons who are since deceased. Equally, Section 6 of the
Central Excises Act, which prescribes a procedure for registration of certain persons
who are engaged in the process of production or manufacture of any specified goods
mentioned in the schedule to the said Act does not throw any light on the question at
hand as it says nothing about how a dead person’s_assessment is to continue_after his
death in respect of excise duty that may have escaped assessment. Also, the judgments
cited on behalf of revenue, namely, Yeshwantrao v. The Commissioner of Wealth Tax,
Bangalore, AIR 1967 SC 135 at pages 140, 141 para 18 : (1966) Suppl. SCR 419 at 429
A-B, C.A. Abraham v. The Income-Tax Officer, Kottayam & Another, AIR 1961 SC 609
at 612 para 6 : (1961) 2 SCR 765 at page 771, The State of Tamil Nadu v. M.K.
Kandaswami & Others, AIR 1975 SC 1871 (para 26) : (1975) 4 SCC 745 (para 26),
Commissioner of Sales Tax, Delhi & Others v. Shri Krishna Engineering Co. & Others,
(2005) 2 SCC 695, page 702, 703 paras 19 to 23, all enunciate principles dealing with
tax evasion in the context of construing provisions which are designed to prevent tax
evasion. The question at hand is very different - it only deals with whether the Central
Excises and Salt Act contains_the necessary provisions to continue assessment
proceedings against a dead man in respect of excise duty payable by him afier his death,
which is a question which has no relation to the construction of provisions designed to

prevent tax evasion.”
@’NW (Emphasis supplied)
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6.1  Though the above judgement pertains to Central Excise matters involving
provisions of Section 11A of the Central Excise Act, 1944, the same is pari materia
to the provisions of Section 73 of the Finance Act, 1994 and hence, applicable to
the facts of the present case.

7. I also find that in a similar case involving Service Tax matter, the Hon’ble
CESTAT, Chandigarh in the case of M. K. Enterprises reported as 2016 (45) S.T.R.
141 (Tri. - Chan.), has held as detailed below:

“6. Further, I find that the issue has already been settled in the Hon’ ble Apex Court in
the case of Shabina Abraham (supra) which has been followed by this Tribunal in the
case of Sagar Engineering Works and Bharti Mulchand Cheeda (supra) wherein this
Tribunal has observed as under :

6. We find that the learned Commissioner was aware of the fact while
passing the impugned order that the proprietor of M/s. Canan Domestic Appliances
had already expired (on 12-11-2003 whereas the impugned order was passed on
29-9-2006. In fact this case was remanded by the Tribunal vide its order dated 15-
2-2005 setting aside the order of the Commissioner of Central Excise and
remanding the matter for de novo adjudication. Even at that time the proprietor was
no more, but in spite of this, the learned Commissioner passed the impugned order
against the dead person who was the sole proprietor of Mis. Canan_and Domestic
Appliances, which is against the settled position of law as held by various decisions
of the Tribunal cited above. We are of the considered opinion that once the factum
of death of the sole proprietor has come to the knowledge of the learned
commissioner, the learned commissioner should have dropped the proceedings
rather than passing the impugned order, but he chose to pass the impugned order
against the dead person, which is not sustainable in law.

7. Therefore, I hold that no proceedings are sustainable against the appellant in the
light of the above judicial pronouncement. In these circumstances, the appeal filed by
the appellant is disposed of with consequential relief, if any.”

(Emphasis supplied)

8. By respectfully following the above said case laws, | hold that proceedings
against the appellant stand abated on account of death of late Shri Jinabhai
Mansurbhai Lakhnotra, the Appellant. |, accordingly, allow the appeal and set

aside the impugned order.

9.  HUreTehdl GaRT g3l l 913 3T &1 [AYERT ITRIF s & fFar sard |

9. The appeal filed by the Appellant is disposed off as above.
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By R.P.A.D.

Appeal No: V2/47/BVR/2018-19

To,

M/s Jinabhai Mansurbhai Lakhnotra,
Village Kovaya,

Taluka Rajula,

District Amreli.
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