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g FfeeeREaT(Order-In-Appeal No.):
BHV-EXCUS-000-APP-127-T(0-129-2019
Fror 7 fawiE / 24.05.2019 ST FraRig/ 29.05.2019
Date of Order: : Date of issue:

ofY FHT TS, TeT M (Srefesr), TS GO AT /

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot

T T A/ S AT/ I TEAF AL, FeAIT IR [/ HAT /ae TAEATEY,

TOrIE [ STHAETE [/ e g1y seterfe et g& areer 9 ghra: /
@ Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
/ Rajkot/Jamnagar/Gandhidham :

o Ffiereal & TTAaTAr T ATH U9 9T /Name & Address of the Appellants & Respondent :-

1. Shri Lakhabhai Virambhai Rathod At: Amardad. Tail: Ranavav Dist: Porbandar
2.  M/s Kara Manda & Co., Village: Barvan Nes, Taluka: Ranavav, District: Porbandar.

3. Shri Kama Lala Parmar, Village: Barvan Nes, Taluka: Ranavav, District: Porbandar.

=TH FTEIN(IUT) | AT Fg, ATE WﬁmmqmmméWM$rﬁm—m THAT B/
Any person aggrieved by this Order-in-Appeal may file ai appeal to the appropriate authority in the following way.

A) ffrm-w FEE TETE ST Ud_TATHY WW?WW_ FETT TR 9FF ATSTHAW 1944 FT 4T 358 ¥ WT uF
, 1994 =T 3T 86 o AAINT (NG IWZ T o] FFaT € |
Aggzal to Custﬁns Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act,
an appeal lies to:-

® a’ﬁﬂfmmw9ﬂ‘#H‘I‘J\A‘Hl”rf%T%“q‘-‘qI?‘M%i'ﬂdfmmu?tUlChllqﬂi TS FEEe (R 2, AT oo, A 1%
The specxal Benéh ‘of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation. .

@
—q—m:qr—?—«v:% 1(a) & FaT0 0 Al ¥ arerrar org w1 o A o An T TR 9ﬁﬁﬁﬁmwﬁm (Fre)d
2 & Tz W,a’qd a IHTET 3i=qaaa-véoo9,$ram '
To the West regional bench of Customs, Excise & Service Tax Appellate Trxbun }(3 ESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
6 e ST F T i SR w0 F BT I wonE o (erfen femae, 2001, ¥ FET 6 F dwia Fuifa fo
’ (i ™ EA-3 =T T wicrt § 7o 3T ST =iy | S99 § W F W S 918 F ATy, ST SeUE 9 S A save £ 5 ST sy |
) AT, T 5 AT T TAY FH,5 T €T IT 50 #ATE TYY T FAET 50 AT 590 F G790 £ 97 w99 1,000/- €97, 5,000/~ TG AT

. 10,000/~ #9 F7 AT o7 6% #1 919 "o w01 Ruffeq e o1 g, ga9iia adfieis =t 67 arar % F2ras e
& AT TRt off ardfoes & F 9% g1 ST @itha 9% g 2T AT ST SR | A tia gTe T ST, 9 7 3 o § g
AR gt T4 19 Fiiera =AranaFeer £ omar o & | 2 ey (7 §@¥7) § P smen-ad ¥ |1 500/- 790 w7 Huita g
STHT FTATZI0T 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise {Appeal)
Rules, 2001 and shail be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.

(B) wdfielra mmartes=or & Awar enfler, e sfarfae, 199491 477 86(1) F savia e [awarey, 1994, ¥ Faw 9(1) ¥ qea Fuffer
TIT S.T.-58 =W WET F T AT A0 0F S5 A1 {99 e2eT % e oo 7 a4 &7, 39S 9fy w74 § A w6 (S99 9 UF i
AT 5T AR o T § W ¥ 59 uF 9 F 5, 92t Garee £ G0 5T f 9T $i) ST SaT SEieT, 990 5 A7 AT 5EE
FH,5 FTE TIU, AT 50 9T w9 9% A9GT 50 Avg F9C 7 AT g 1 w7 1,000/- 79, 5,000/ TIH FAAT 10,000/~ T F FHuilia
ST 9 T A qe w41 R oew w7 spia, 9aie e smattEw £ ot % " R $ 9 T T o aete
& T A% FT AT i S IR T (AT ST SR | e lid S A WA, 4% 47 9 omet § g1 97Ry Set Sat enfet
STATIERST 7 9TET AT § | R SEeT (R Wi ¥ Rro srseewm % |/ 500/- T 1 iy oew w6t FaT 20 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribuna! Shall be filed in quadruplicate in Form
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and shouid be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
PR _mare than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penaity
evvegﬁ more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated

Pubthector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a
fee of Rs 500/

!




2.

3w w7, 1994 A 4 86 1 T3-aere (2) 7H (24) F W 7 o ade, S T, 1994, % R 92) ™=
9(2A) ¥ T&T I 97 S,T.-7 X 51 T T3 T 7 779 FA, FANT T O[5 e A (), TS e o g1y
TR mor F1 Ga! A7 % (ST T v O S Fe A1) S ST 47T S5 4 ST T T TR )
AT, T I ST ST ATAA 3% 57 T 9] 5% 71 4reer £ 9 A AL F et +A A6 1 ) C

The apgeql under sub geston (2, and {24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and shail be accompanied by a copy of order
of Cpmrmssmner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the orcer passed by the Commissionerautherizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax tofile the appeal before the Appellate Tribunal. ’

HIET 9T, D™ BT S O3 HATET AT v () F 5T odiet § wwe § S 30T o Ai9Taee 1944 F gt
35??7%?%?{11?,Wﬁ%ﬁq%’%ﬁﬁ,}@%ﬁ%ﬁ%%éwhﬁ?ﬁ?ﬁrﬁﬁm T TE T A F 5 ey e &
i HIT SO AT T T F 10 TR (10%), 73 AT T T BT 8, 77 ST, 97 R s AR £ 5
ST AT ST, 79 T T 9T 3 Sy S A AR ST 3 1 T 90T A % afrs A En : “

() o7 11 31 ¥ e, e . B
1) HAFE AT 7 A T T I
{iii) SR HT WAETET ¥ (5T 6 % S99T 57 5

- 7975 7z 5 7 g s B (e 2) s 2014 F 9w ¥ o Bl onfeiT it ¥ awe Remmhe
S HW1 UF I B AR ST 2R/
For an appeal to be filed bgfore the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shali lie
befo;lem the Tribunal on paalymer_lt of 15)% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would ject t
ceiling of Rs. 10 Crores, ) P oSt ey ouic be subject to &
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i} amount determined under Section 11 D;
i} amount of erroneous Cenvat Credit taken;
1) amount payabie under Rule € of the Cenvat Credit Rules

.- provided further that the provisions of this Section shall not apply to the stav application and appeals
pending before any appellate authority prior to-the commencement of the I«x

inance (No.2) Act, 2014.
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ikaabeoicy T, A% Se-110001, #1 et
art

USRS IR TR GES FET
Revision application t¢ Government of India:

T AR mﬂ—:ﬂ%—r‘ = %vf%r%?r TG AR H, 720 ooais 9 A9REE, 1994 FY U 35EE ¥ SwaS AT aheaeEy A
WITA AR, T ATA3T 297s, (9% RAAE, T (AN, S B9, 30 479 94, 997 91 ¥ ;
A revision_application lies to the Under Secretarv, to the Government of India. Revision Applicati nit
Ministry of Finance, Department of Revenue, 4th Tloor, Jeevan Deep Building, Parkament Stl%%lcl. %%?NHDléﬁiLi
11000T, under Section 35EE of the CEA 1944 in respect cf the following case, governed by frst proviso to sub-
secticn {1) of Section-35B ibid: B '
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VI g § W & A9 5 AHS Hi/ -

In case of any loss of goods, where the loss gceurs in transit from a factory to a warehouse or to another factory
or from one Wwarehouse to another durning the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warenouse

SR F e T TE 77 49 F NG BT I8 WO T B § T Ty W T w8 T FE 5eE o & o () ¥ wraer §,
ST AT % AT DAl 1 7 8% F A 5T T4 8 /

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the mahufacture of theé goods which are exported to any countrv or territorv outside India.

IT% TEIR S =] AT R RWT W % ATET, ST AT E 3 AT MATT (AT AT g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

v

e . A P N . N N PP
AT 57777 F TR °F SIT ¥ 0 S SRl REIE 36 ATNAR A T (3R ITRATAT B aga A T e £ S T e
T AT () EET 199 A (30 2),1998 F 41T 109 B 31T (A7 1 L AT FUAT HAANAY 77 47 97 § e B
T . o . i o
CI‘eCd}.t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order s passed by the Commissicner (Appeals} on or after, the
date appointed under Sec. 109 of the Finanice (No.2) Act,1998.

SR AR A 4 TeAt yuF Sed EA-8 ¥, ST F Fie 3eiEy 9w () R 2001, F FIg O % e gMEE E, T
AT F ST F 3 W T AT F W e | IUIH AR 7 AT TR SR T S HTEST 3 &1 Al Sery & Al Aenl #1y
21 31T SEUTE 95 AR, 1944 ¥ 91T 35-EE ¥ GEa [MUIT $o% F7 SaTawl % A % a7 77 TR-6 W T He 6 el

=

el / L . .. . . . .
he above application shall be made in dupiicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
E’\ppeals) RI%%S, 2001 within 3 months from the date on which the order sought to be appealed against is
Communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copyv oi TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

QTR ATEEN ¥ AT e Myt s S ST f A =) N . -
EHEErECT) = TF &I7F =94 ‘3 7 TEE 59 7l a1 =94 200/ - F7 1A e s T AT TTE GG THRA TF WG WO F SATAT g1 a1 =94
1000 -/ 7 ST 547 ST oo . i . .

The re{ﬂ'sio% application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less anngs 1000/ - where the amount involved is more than Rupees One Lac.

If% 77 areer ¥ T ATROT T AATHY & AT WEHT O FRY ¥ o0 7 AT T, ST S A1 ST AT | 3T B E €T
ﬁﬁ%m?ﬁﬁgﬁ%$%ﬁm;m‘m T RATTor BT U A 4T 75T AET FTF A19aA HALeTE £ |/ In case
if the order covers varicusnumbers of order- in Original, fee for each O.1O. should be paid in ,me_aforesEa}l1
manner, not withstanding the iact that the one appéal to the Appellant Tribunal or &;.e ong appucatul)n to t e
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for

each.

TR AT A AR, 1975, ¥ AT -1 ¥ AT 49 AR U A Frser 1wt 7= Feihe 6.50 577 77 ~A=g

ST T2iae &1 21T JTg0l / . . o .
f anplication or 0.1.0. as the case may be, and the order of the adjudicating guthority shall bear a
gorlllertcggeysgér%%pof Rs.6.50 as prescribed under Sc%nedule-l in terms of the Court Fee Act,; 1975, as amended.

T o=, AT ITE O5F VA SETET HdA i ATe s (F 37 Fraamae, 1982 ¥ 3w 73 o Fafud wreet #
en T #0919 (HFaT #1997 €979 ME T AT A 2/ ) ) '
Attention is also invited to the rules covem}g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Ruies, 1982.

<3 i WRET 7 S ATEe i 9 Sy TR, Bege o FAmed e e, et Bl SeEEe

www.chec.gov.in F SE gF7E |/ o L . o )
For the elaborate, detailed a’nc‘{ latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.Chec.gov.In.
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Appeal No: V2/178-180/BVR/2018-19

:: ORDER-IN-APPEAL ::

The appeals listed below have been filed against Orders-in-Original
as detailed below (hereinafter referred to as “impugned orders”) passed
by the Asst. Commissioner, Central Goods & Service Tax, Junagadh
Division, Bhavnagar Commissionerate (hereinafter referred to as ‘lower

adjudicating authority’).

SL. Appeal No. Order-in-Original Name and Address of the
No. No. & Date Appellant

1. | V2/178/BVR/2018-19 | AC/JND/14/2018 |Shri Lakhabhai Virambhai
dated 9.7.2018 Rathod

Village : Amardad,

Taluka : Ranavav,

District : Porbandar.

2. | V2/179/BVR/2018-19 | AC/JND/11/2018 | M/s Kara Manda & Co.
dated 29.6.2018 | Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

3. | V2/180/BVR/2018-19 | AC/JND/13/2018 | Shri Kama Lala Parmar
dated 9.7.2018 Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

1.1 Since issue involved in above three appeals is common, all appeals

are taken up together for decision vide this common order.

2. The brief facts of the case are that the Appellants were holding
service tax registration under the category of ‘Business Auxiliary Service’;
that the Appellants were providing taxable services to M/s Saurashtra
Cement Ltd but evading payment of service tax, detailed inquiry was
initiated by the Commissionerate. On scrutiny of documents of the
Appellants as well as service recipient, it was found that the Appellants
availed abatement @67% on gross value of the services while discharging
service tax in terms of Notification No. 1/2006-ST dated 1.3.2006, but
value of Cement and Steel supplied free of cost by their service recipients
was not included in assessable value and hence, it appeared to the
Commissionerate that the Appellants had wrongly availed abatement
under Notification No. 1/2006-ST dated 1.3.2006.

2.1 Show Cause Notice No. V/15-6/Dem-ST/Hq/2012-13 dated 17.4.2013
was issued to Appellant No. 1 calling them to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006

/sﬁ'\ould not be denied and why service tax of Rs. 22,31,969/- for the period

~
N




Appeal No: V2/178-180/BVR/2018-19

2007-08 to 2011-12 should not be demanded and recovered from them
under Section 73(1) of the Finance Act, 1994(hereinafter referred 'to as
“Act”) along with interest under Section 75 and also proposing imposition
of penalty under Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c)(ii) and 78 of
the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order
listed at Sl. No. 1 of table above, which dropped the proceedings in
respect of service tax demanded for contravention of provisions of
Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of
interest under Section 75 as well as penalty imposed under Sections 76
and 78 of the Act proposed vide the SCNs. However, the impugned order
imposed penalty under Section 77(1)(a) of the Act for failure to amend
Service Tax registration @Rs. 200 for every day during which such failure
continued starting with the first day after due date, till the date of actual
compliance and also imposed penalty of Rs. 5,000/- under Section 77(1)(b)
of the Act for failure to maintain and preserve records required under the

Law.

2.3 Show Cause Notice No. V/15-7/Dem-ST/Hq/2013-14 dated 16.4.2013
was issued to Appellant No. 2 calling them to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006
should not be denied and why service tax of Rs. 6,63,443/- should not be
demanded and recovered from them under Section 73(1) of the Act along
with interest under Section 75 and also proposing imposition of penalty
under Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c)(ii) and 78 of the Act.

2.4 The Show Cause Notice was adjudicated vide the impugned order
listed at Sl. No. 2 of table above, which confirmed demand of service tax
of Rs. 8,267/- and ordered for its recovery under Section 73(2) of the Act
along with interest under Section 75 and imposed penalty of Rs. 4,134/-
under Section 78 of the Act. However, the impugned order imposed
penalty under Section 77(1)(a) of the Act for failure to amend Service Tax
registration @Rs. 200 for every day during which such failure continues
starting with the first day after due date, till the date of actual

compliance and also imposed penalty of Rs. 5,000/- under Section 77(1)(b)
of the Act for failure to maintain and preserve records required under the

foer —LaW- - :\- e — e
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Appeal No: V2/178-180/BVR/2018-19

2.5 Show Cause Notice No. V/15-5/Dem-ST/Hq/2013-14 dated 16.4.2013
was issued to Appellant No. 3 calling them to show cause as to why
abatement @ 67% availed under Notification No. 1/2006-ST dated 1.3.2006
should not be denied and why service tax of Rs. 12,21,850/- should not be
demanded and recovered under Section 73(1) of the Act along with
interest under Section 75 and also proposed imposition of penalty under
Sections 76,77, 77(1)(a), 77(1)(b), 77(1)(c) and 78 of the Act.

2.6 The Show Cause Notice was adjudicated vide the impugned order
listed at Sr. No. 3 of table above, which dropped the proceedings in
respect of service tax demanded for contravention of provisions of
Notification No. 1/2006-ST dated 1.3.2006 and resultant demand of
interest under Section 75 and penalty under Sections 76 and 78 of the Act.
However, the impugned order imposed penalty under Section 77(1)(a) of
the Act for failure to amend Service Tax registration @Rs. 200 for every
day during which such failure continues starting with the first day after
due date, till the date of actual compliance and also imposed penalty of
Rs. 5,000/- under Section 77(1)(b) of the Act for failure to maintain and

preserve records required under the Law.

3. Being aggrieved with the impugned orders, Appellants No. 1 to 3
have preferred these appeals, inter-alia, on the following grounds:-

(i) The impugned order passed by the adjudicating authority is not
proper to the extent of penalty imposed under Sections 77(1)(a) and
77(1)(b) of the Act.

(il) For imposing penalty under Section 77(1)(a), the adjudicating
authority gave findings that the Appellants obtained registration in 2004
under the category of ‘BAS’ and filed returns /paid service tax regularly
but registration certificate was amended only in the year 2011. There is

no provision to impose penalty for any amendment in registration
certificate.

(il)) In plethora of judgements, it has been held that penalty cannot be
imposed on the grounds of procedural irregularities. Mere failure to amend

registration certificate does not amount to default, when the Appellant

Page 50f 9
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had timely discharged service tax as held in the case of SRF Ltd-2016 (41)
STR 123. '

(iv) There is no malafide intention on part of the Appellants and hence
this is a fit case of invocation of Section 80 of the Act to waive penalty
imposed under Sections 77(1)(a) and 77(1)(b) of the Act and Appellants
relied upon case law of Busy Bee - 2015 (37) STR 932.

4, In Personal Hearing, Shri Rushil Upadhyay, C.A. appeared on behalf
of all Appellants No. 1 to 3 and reiterated the grounds of all three appeals
and submitted that they have paid service tax correctly and in time; that
they had taken registration under ‘Business Auxiliary Service’ instead of
‘Construction Service’; that Service Tax law does not say imposition of
penalty under Section 77(1){(a) of the Act for different Service Tax
registration but for not taking registration; that they now do not contest
penalty imposed under Section 77(1)(b) of the Act; that Section 80 can be
invoked in these appeals and lenient view may be taken in these cases

also, as per Hon’ble CESTAT’s decisions.
Findings:-

5. | find that Appellants No. 1 to 3 have deposited amount ®7.5% of
tax or penalty in dispute as submitted by them in Appeal Memoranda and

hence, have complied with the provisions of Section 35F of the Act.

5.1 | have carefully gone through the facts of the case, the impugned
orders, the appeal memoranda and written as well as oral submissions
made by the Appellants. The issue to be decided in all three appeals is
whether the impugned orders, in the facts of each case, imposing
penalties under Section 77(1)(a) and Section 77(1)(b) of the Act on
Appellants No. 1 to 3 are correct, legal and proper or not.

6. | find that appeal proceedings in all three appeals are on penalties
imposed under Section 77(1)(a) and Section 77(1)(b) of the Act. The
Appellants have not pressed for penalty imposed under Section 77(1)(b) of
the Act. The Appellant No. 2 has not contested confirmation of service tax
demand of Rs. 8,267/- and imposition of penalty of Rs. 4,134/- under

Section 78 of the Act and therefore, in appeal proceedings, only

\~\ / e Page 6 of 9
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correctness of imposition of penalties under Section 77(1)(a) and Section
77(1)(b) of the Act is to be decided.

7. Regarding penalty imposed under Section 77(1)(a) of the Act, the
lower adjudicating authority gave following findings:

13

Regarding penal action under the provisions of Section 77(1)(a) of the
Act, I find that mitially the Noticee had obtained Service Tax Registration No.
BVN/STAX/IND/XX/2/BAS/128/04-05 dated 30.11.2004 under the category of
‘Business Auxiliary Service’. Subsequently, on revision of filing ST 1, they
were issued registration certificate no. ACXPR8158BST001 on 12.5.2011, for
the service provide under the category of Construction Service in respect of
Commercial or Industrial Building and Civil Structure & Manpower
Recruitment Agency. I also find from the challans produced by the Noticee that
they have paid Service Tax under accounting heads of ‘Business Auxiliary
Service’ during the period covered under Show Cause Notice, despite the fact
that they had ample time to amend their type of services in their Registration
Certificate. In view of the above, I find that there is clear violation of Section 69
of the Act read with Rule 4 of the Rules and therefore, I hold that penalty under
Section 77(1)(a) of the Act would be imposable on the Noticee.”

7.1 The Appellants have contested that penalty under Section 77(1)(a)
of the Act cannot be imposed on the ground of mere failure to amend
registration certificate, which is procedural irregularities and it does not
amount to default, especially when the Appellants had timely discharged
service tax and relied upon case law of SRF Ltd-2016 (41) STR 123.

7.2 | find it is pertinent to examine the provisions of Section 77(1)(a)
of the Act, which are reproduced as under:
“(a) who is liable to pay service tax or required to take registration, fails to
take registration in accordance with the provisions of section 69 or rules made
under this Chapter shall be liable to a penalty which may extend to ten thousand
rupees or two hundred rupees for every day during which such failure continues,

whichever is higher, starting with the first day after the due date, till the date of

actual compliance;”

7.3 | find that provisions of Section 77(1)(a) of the Act supra envisage
imposition of penalty for failure to take registration. On going through the

records, |1 find that the Appellants were registered with Service Tax under

 the category of ‘Business Auxiliary Service’ and paying service tax, though

they were required to get themselves registered under ‘Commercial or
N O Page 7 of 9

~ " et e
ey
P



Appeal No: V2/178-180/BVR/2018-19

Industrial Construction Service’ as held in the impugned orders. | find that
investigation carried out against Appellants No. 1 & 3 did not find any 'non'
payment/ short payment of service tax. in respect of Appellant No. 2,
there was short payment of service tax of Rs. 8,267/- against total Service
Tax payable of Rs. 16,02,076/- during the period from 2007-08 to 2011-
12, which has also been paid by Appellant No. 2, after issuance of
impugned order. Considering the facts of the case, | am of the opinion
that imposition of penalty under Section 77(1)(a) of the Act for obtaining
registration under wrong category is not warranted, particularly when
there is no dispute about payment of service tax by the Appellants. I,
therefore, set aside penalty imposed upon Appellants No. 1 to 3 under
Section 77(1)(a) of the Act.

7.4 | rely on the order passed by the Hon’ble CESTAT, Chennai in the
case of SRF Ltd 2016 reported as (41) S.T.R. 123 (Tri. - Chennai), wherein
it has been held that,

“4, No doubt registration is a paraphernalia to bring the assessee into the fold
of law. The assessee was already brought into the fold of law from 1-3-2005. So
it cannot be said that it is an unregistered assessee. Only there was an absence of
endorsement of the new activity in the registration certificate. That does not
amount to default when the assessee consciously discharged tax liability. It does
not appear from the conduct of the assessee that it is required to be dealt with
coercively under law for the non-endorsement of the different activity which
was carried out subsequently.

5. Considering the registration status of the assessee and no deliberate default

to cause evasion to Revenue, the penalty imposed under Section 77 is waived

and appeal is allowed.”
8. As far as penalty of Rs. 5,000/- imposed on each of three Appellants
under Section 77(1)(b) of the Act is concerned, the Appellants did not
contest this penalty during personal hearing and hence, | do not further

examine this aspect.

9. In view of above, | set aside penalty imposed under Section 77(1)(a)

of the Act and uphold the impugned orders in respect of other aspects.

9.1  NAETFHATIN GaRT &of T I8 HUTAT T TAICRT TSI s ¥ Har San g |
9.1 The appeals filed by the Appellants are disposed off as above.
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Appeal No: V2/178-180/BVR/2018-19

By R.P.A.D.

To, T &,

1. Shri Lakhabhai Virambhai Rathod S araEnTs ARFEEE ToE
Village : Amardad, _
Taluka : Ranavav, 3HACGS, dlefehl & XUTEld,
District : Porbandar. SoaT ; UREeT |

2. M/s Kara Manda & Co.
Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

A. BRI AST TS S
SET0T A, AT : JUMETT,
fSrear ; dNEER |

3. Shri Kama Lala Parmar
Village : Barvan Nes,
Taluka : Ranavav,
District : Porbandar.

A FTAT ATAT AR
SRATT A, dTel : OTENd,
orear © dREex |

1) 999 HET IYFd, I U9 d91 W T Fegid o916 Yoo, ORI

&7, 3EACEE H TSR &

2) WYFA, IEG UG HAT I UL Fad 3UG Yo, HIEGWR  IMFFATer,

HIGTIR HT HTGRTF FAaTET &

3) WEH HIYFd, T&G UG {AT W T Fward 3c9ic Yoh, NG AUSH,
AR IYFATIHT I HTERTH FRAART 2|

/) IME HIEA|
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