(Wﬁm)ﬂmfawaqqa’ﬁwwﬁt%ﬁﬁwm h::
0/0 THE PRINCIPAL COMMISSIONER (APPEALS), GST & CENTRAL EXCISE

Toa qer,3f v &) w3 7 2™ Floor. GST Bhavan
3 4 7 T / Race Course Ring Road
USHIE / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142 Email: ccxappealsrajkol(iﬂgmall com

[YAG T

F  arfia /ey ;\\ T I / fe=fE/
Appeal /File No. l?;\ 0.1.0. No. Date:
V2/164/BVR/2018-19 )<> 04/SUPDT/CGST/AR-11/JND/2018-19 3/7/2018

G Fo6a9 1663 T

T AfiersnRerHEIT(Order-In-Appeal No.):

BHV-EXCUS-000-APP-117-2019

SR 1 A1/ ST e i e/
Date of Order: 15.05.2019 Date of issue: 16.05.2019

T HHAT /AT, YU e (erdfied), The gieT TR /

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OI0 issued by Additional/]Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

T afieaa i &uiRaTe 1 9% O 947 /Name&Address of theAppellants&Respondent :-
@ M/s Castech Foundries Pvt. Ltd., Plot No. 1708/1709 GIDC-I}, Dolatpara, Distt: Junagadh.
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Any person aggrieved by this Order-in-Appeal may flle an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under ‘Section 358 of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK, Puram, New Delhi in all matters
relating to classification and valuation.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise {Appeal)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeilate Tribunal Shall be filed in quadruplicate in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax &
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be
accompanied by a fee of Rs.500/
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The apgeal under sub section 625 and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy} and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to {ile the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
i1} amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay aRplication and appeals
pending before any appellate authority prior to the commencement of tﬁe Iginance (No.2) Act, 2014.
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A revision /a.plication lies to the Under Secretary, to the Government of India, Revision Application Unit,
Mimstry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1} of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or terntory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Cre(Zi;t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is }iassed by the Commissioner (Appeals} on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove apIph'cation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The reéision ag%licaﬁon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.I.0. should be paid in the aforesax

manner, not withstanding the fact that the one appéal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of aqpplication/or 0.1.0. as the case ma%be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules covedn}g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Kules, 1982.
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A.No. V2/164/BVR/2018-19

:: ORDER IN APPEAL ::

M/s. Castech Foundries Pvt. Ltd., Plot No. 1709, GIDC-II, Dolatpara,
Junagadh, Gujarat - 362003 (hereinafter referred to as “the appellant”) filed
this appeal against Order-In-Original No. 4/Superintendent/CGST/AR-
II/IND/2018-19 dated 3.7.2018 (hereinafter referred to as ‘the impugned
order’) passed by the Superintendent, Central GST, Range - II, Junagadh
(hereinafter referred to as ‘the lower adjudicating authority’).

2. The brief facts of the case are that the appellant had availed Cenvat
credit on input services of Rs. 7,12,493/- in respect of Windmills during the
period from October-2015 to April-2018, which were situated at far away
places at Porbander, Lalpur, Jamnagar and power generated is exempted/non-
excisable product and hence, Cenvat credit was allegedly not admissible as
per Rule 2(1) of the Cenvat Credit Rules, 2004 (hereinafter referred to as "the
Rules"). Show Cause Notice was issued demanding Cenvat credit of Rs.
7,12,493/- under Rule 14 of the Rules, read with Section 11A of the Central
Excise Act, 1944 (hereinafter referred to as "the Act") along with interest and
for imposition of penalty under Rule 15(2) of the Rules read with Section 11AC
of the Act. Vide the impugned order, the demand of wrongly availed Cenvat
credit of Rs. 7,12,493/- was confirmed to be paid along with interest and
penalty of Rs. 3,56,250/- was also imposed under Rule 15(2) of the Rules read
with Section 11AC of the Act.

3. Being aggrieved with the impugned order the Appeliant preferred

’present appeal, inter alia, on the grounds that the documentary evidences

and the case laws cited by them establish that the services availed by them
were input service and hence, the Cenvat credit was to be allowed to them;
the case laws relied upon by the lower adjudicating authority have been
overruled; that the lower adjudicating authority has erred in confirming
demand invoking extended period since the department had knowledge of the
availment of Cenvat credit and therefore, demand is barred by limitation; that
lower adjudicating authority has erred in imposing penaity of Rs. 3,56,250/-,
since there was no ingredients available in this case of suppression of facts,

willful misstatement, fraud, etc.

4, Personal hearing in the matter was attended by Shri P. V. Sheth,
Advocate, who reiterated the grounds of Appeal and submitted that the issue
has already been settled by the Hon’ble High Court and CESTAT and these
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A.No. V2/164/BVR/2018-19

judgments have been cited before the lower adjudicating authority, but he
ignored these orders / judgments and confirmed demand without any legal
basis; that impugned order may be set aside and appeal allowed. Personal
hearing notice was also sent to the Department, however, none appeared from
the department side.

Findings :-

5. I have carefully gone through the facts of the case, the impugned order,
the grounds of appeal in Appeal memorandum, as well as submissions during
personal hearing. The issue to be decided in the appeal is whether the
impugned order denying Cenvat credit of Service Tax paid on the services
utilized for installation of Windmills at far away places at Porbandar and

Dwarka is proper or not.

6. The facts of the case indicate that the appellant has availed Cenvat credit
of Service Tax paid on repairs and maintenance services utilized in relation to
Windmills situated at distant places from the registered factory premises of
the appellant at Junagadh. The contention of the adjudicating authority is that
the services being utilized at a distant place, hence Cenvat credit is not
available to the appellant, whereas, the appellant has submitted that the
definition of ‘input service’ covers such services, irrespective of the distance,
as long as it relates to their factory and electricity generated is used by them
for manufacture of their final products. I would like to examine, definition of
input service as defined under Rule 2(l) of the CCR, 2004 during the relevant

period which is produced below for ready reference:-

(1) "input service” means any service,-

(i) used by a provider of output service for
providing an output service; or
(ii) used by the manufacturer, whether

directly or indirectly, in or in relation
to the manufacture of final products
and clearance of final products upto
the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output service or
an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal, procurement
of inputs, accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legal services, inward transportation of inputs
or capital goods and outward transportation upto the place of removal;

{Emphasis supplied]
B2
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6.1 Itis a fact that the generation of electricity is taking place at Windmills
at a place away from the factory, however, the electricity so generated, is
wheeled to the electricity grid, and then supplied to the manufacturing unit
of the a‘ppellant, as per agreed formulae and hence, the electricity generated
was utilized by the factory of the appellant for manufacture of the final
products of the appellant. I find that the matter is no more res integra in view
of the judgment of the Hon’ble Bombay High Court in the case of M/s.
Endurance Technology Pvt. Ltd reported as 2017 (52) S.T.R. 361 (Bom) and
the Larger Bench of Hon'ble CESTAT in the case of M/s. Parry Engg. &
Electronics P Ltd reported as 2015 (40) S.T.R. 243 (Tri.-LB). I also find that
there is no restriction under Cenvat Credit Rules, 2004 that the services should

be utilized within the factory premises only.

6.2 I also find that the lower adjudicating authority has relied upon the
orders of the Hon’ble CESTAT in the cases of M/s. Asian Tubes Ltd.; M/s.
Rajhans Metal (P) Ltd., M/s. Atul Auto Ltd. and M/s. Ellora Times Ltd.,
whereas, all these are decisions prior to the order of larger bench of the
Hon’ble CESTAT in the case of M/s. Parry Engg. & Electronics Pvt. Ltd. and the
Hon’ble Bombay High Court in the case of M/s. Endurance Technology Pvt.
Ltd. and hence, the case laws referred to by the lower adjudicating authority

are bad in law and has wrongly been made applicable by him.

6.3 In light of above, 1 hold that the appellant is eligible to take Cenvat
Credit of Service Tax on repairs and maintenance services for Windmills, even

if situated at distant places from the factory premises.
7. Since Cenvat credit on the maintenance and repairs of Windmills is
allowed, the impugned order for demand of interest and imposition of penalty

has to be set aside.

8. Accordingly, the impugned order is set aside and appeal is allowed.

9. mﬁmﬁ@rﬂémmﬁmmmﬁﬁmmﬁl

9. The appeal filed by the appellant stands disposed off in above terms.
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By R.P.A.D.
To,

M/s. Castech Foundries Pvt.
Ltd., Plot No. 1709, GIDC-II,
Dolatpara, Junagadh,

Gujarat - 362003.
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