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3/7/2018 

dT a1TaITtl.iu (Order-In-Appeal No.): 

15ft -1R <l\l1'k TT 9lPd / 
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

Tj sq apit/ i/  31i9s, otsr 3c4ln 5)c,,4/ n/1 -c niin< 

/ ii-l'ii. /s1rtftE1TiT glj ' vl 5lTft  l fflrfr: / 

Arising out of above mentioned 010 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/jamnagar/Gandhidham: 

j. ai41i1&iki) TTt[ t WfIT/Name&AddressoftheAppellants&Respondent 

MIs Castech Foundries Pvt. Ltd., Plot No. 1708/1709 GIDC-ll, Dolatpara, Distt: Junagadh. 

str(arlter) rzi1tr  wU39 9Tte)FTtt /tr8n stiler ii st eei 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

F1O'tft5r c tj 1 ktnU,t.3tThfitd-TgT df7tlli   35B3Tt911st 
fn1 slT8Pd4, 1994 ttflTr 86s 'eig s 
Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

(I) 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, P_K. Puram, New Delhi in all matters 
relating to classification and valuation. 

3kni 'l'  1(a)i cjiTrtts aTlsttsRsu1Ii 4uiii td
c1

inunfri 
r T,,ttflZr95I, stgTrrsft xfldr anust iis- so o t tT"ii-fl 

To the West regional bench orCustoms, Excise & Service Tax Appellate Tribunal(CSTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedaoad-380016in case of appeals other than as mentioned in para- 1(a) above 

rf'r r'   (ar r  2001, Thcr611t5 

544'{ EA-3NN 9 T"tIiI TltI R stT1RA1 1BTT, "ig1'3c'41 rR1xrsnTiivTi 5rd1r 

5 5Tfst lT 3RT/ nt.n,5 nfl lT 50 iiw t' ci'i 5TsTT 50 iw  r arfifr ti'r c-itt: 1,000/- 'ti, 5,000/- 

anrT 10,000/-  lcr16strR  tsrl4FT1TstTI BlFl t3'-t'stT38tlTr, 'f'1l4l 1srr1 TttfldS} idit 

k f110ff 5ff .j'p ttsc a's, rn fl5j( ,cf 5n Sint TUft5lF , j.jJ 9TfT1 ffgn  5FT )3TflTT, 

111u51 r9T 'gTf11 "igi ttdfktr srtelbr SrTSITffFR55T 511'S I f(trtr I p-PTst s11r ( aii*t) 6 1u s-'Tst rnxr 500/- o'' FT 

"l 4 I 'jl lii I! 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.1O,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

slfl ,.fldl gTeTf Sr..st155PTE SrfIst, fhi 5ff t,19945tt1TtT 86(1)iltarI'ld1H1I4i, 1994, It fPtrr 9(1)7 dd fsffftsc 

'.Hi S.T.-5Srtrfx1 ft rrstf ssr1  srftThidfl 
'4uf1ld ifl 'RT Tjtftft.141   sRn1i ,Ii"i 4 58T1IId1i SPT5dWF, i5 1uiS T31 

¶ct,5 nll'a n'u, lT 50 niliS e'u, tr5 5tl5fr 50 nilia e'', F stfiE5f * sff'incar: 1,000/-  5,000/- 5t5t5fF 10,000/- 11i 

i'ii tI4 '.I1( iiu tfti fitsr)fttr lc.'i cr Trn, ffr srrftcffxt ..niiniif'iui tii'ii iiii'i cfi'ii ii' ftfft sft 

iicfi.i'i st 'icstrrr 'ii/1 aifci i"ie ii fknrr .'iiii strfr I fffktr i'fe sti rtnst, 's e sru.ai tl-ii strfi '4t 

fstsfl1id1 rfrsivai i'ii sirsr ( a#@)ilc TT 500/-Srrr'iTi)fttT5Tin1i s'-.ii 

i'ii 1/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 

interest demanded & penalty levied of Its. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 

penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 

nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

accompanied by a fee of Rs.500/ 

(A)  

(B)  



(i)  

(C) 

fl erfftir,1994 8TU 86 T-8TU5t (2) T 2A) 3ttPtt "1 t spfir, eeI'( 1iei'fl, 1994, )T 9(2) u 
9(2A)cilcl 9ft44i S.T.-7T )TT 15It, t'1 aI 

'Trfttr iirr ie'i (e -i lT if ' nIl-i n'-fI in1) s(rr airzj'et iu 5l99T 3p-TeT n4l,j -b,   9['7/ 

CClj5 n'irIlieti tftiThfl / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

ijThiIT l[5ii,   T Il'in'it-r ap r9Tfil*')I k7'.n1  iP1ThITT iii.ill tfOif ij 3fIT)trlT 1944 tt PiTt 
(ii) 359lili3ftP1'T, e? fTtr, 1994k 183 dl TtTr*, 3TTiT1Il 

ii ei-r  js/ll tir 10 lirtr(1O%), rr11iiff9T1lld , irTiTi9T, ZlP5'acne 9Tfo1fci , ir 
T'1I, Trtp'PRl 'tnitr qni i* rri 

(i) PiTr11if1r,ei 
(ii) i"i 'nei ufIl- 
(iii)  
- IT fli PTU 'AI'4t1iT T ( 2) itF)i 2014 iIRiT iFty vrf Ritti frnnfirr 

itff t T't 1N9 in/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the aniount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded' shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

liTtt*it'4l  ItI9'TU[ 5TPi: 
Reviiou,appicatio,n_to Gq.yrnmeifl  ç,f ndia: _____ 

I4t4e enei t, .-nrt F.tsthf-irir,l994 Pr35EE ieiIl, 
sn-rry ean, tin'er aiirerr flie e'ini, h'1 -4 fIlmr, ifrirr rrf3rsr, iffrr fl -iirr, ii inir, r  faft1l000l, ie 
nn-ii rfti / 

A revisibn gpplication lies to the Under Secretary to the Government of India, Ievision Application Unit, 
Ministry of Finance, Department of Revenue, 4th 1ioor, Jeevan Deep Buildmg, Parliament Street, New Dethi-
110001, under Section .35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
secuon (1) of Section-35B ibid: 

1F  Cid eeri 4tRT1I*, ifTler"f lTh1 Ttiff ai"i iT Ill'I t 4Ild Tt3t ar'ai'i (i) fZ-4(-  i-navi 1i"n, lIlifl n'un yrflrff 

In case of any loss of goods, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from 9ne warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) i1Tre ifrif tif IliusfIe i'    ilj  

In case of rebate of duty of excise on goods exported to any country or temtory outsie India o) on excisable 
material used in the manufacture of the goods winch are exported to any country or territory outside India. 

(iii) nP i'ui  fsu f.in   riie ifrli sIrmif f1titfttfrirrenn :i / 
In case ot goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) filTtNic'iii T4cfle'i 1Flll 1 31T55iJ   5  
1Ti1rt (ittft5T)4T9ln ln irtilTtirir(if' 2),l998 11T7T lo9et9t&I rirt8i-th 3tTIni1f'T riflifiiTnllid fin 

iTlT * 1/ 
Credit of any duty allowed to be utilized towards payment of excise duty on fii1al ,products under the provisions 
of this Act or the Rules made there under such order is passed by the Comirussioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 3998. 

(v) e itiIil 5rf*1i1T 114if +tsqr EA-8 , t*Th' 'iii't (3t)fe40qofl,2001, iPT9ii fiu1 *, trr 
srdul t3 ci 3T'tRf71 jr -fl 'rf'rf rt 3iflif Tt1 i ttifi ifi rtT9'fiftc'ip ifillflTfTrIzrrit 

er itfrftrir, 1944t 9iTr 35-EE irvt fininflo ija Tt 31TiT4tT 5ITtT lT tlTTR6 '.nf) ceo .'ivfl 

Tlibove application shall be made in dqplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rifles, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account, 

(vi) tr3 T  TfI - - 
lill ceo <441 4 clip e'cl T'ncc nrthsccr200/- ifT T9Tifl4cr iilTFf3frT elI Cold <sc T4olIu ee ar'in gT?r "li 

1000/TtiT1PTf*iTTolhnjj 
The revision app,lication shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and lls. 1000/- where the amount involved is more than Rupees One Lac. 

(D) eflc ir a t ST iT1I7W if  
'41 cf f1pnrr 1 r4 tt it'Ft' i iii. -ipppap itp'spr çi'ffj)nvr r' ijqp *i<'ici< IT itT  31thit PlaiT ,nne n I / In case 
if the order coyers variousnumbers of order- in Onginal, fee for each 0.1.0. should be paid in )the.aforesaid 
manner, not withstanding the fact that the one appeal fo th Appeilnt Tilunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

)E) iPlT4llftfll'tr .'dldic'ne 'P 3tfl'finimr, 1975, Ii ir'41-i t 3FffTT ci ii r9ifSTTiif i t41sifi1 qftTffl7r 6.50 <' ifT 'dN4lc1d 
hc4)zol4lI i'iITPl'tp / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under SiThedule-I m terms of the Court Fee Act'1975, as amended. 

(F) flr *i1zr cn filt T *'rcgr ipff4ty nor cj (sn4  fIl'fit finjci,icfl, 1982 lftt T iITt wiff7ll'tt croci Tt 
e1iiI°ie s<'i cud  I TlttilTitttifPf 31 PlaiT olrdr I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) ipaflpT Tr1nT t s ,eTflla1 s<d t 313111t1 00114, Plpi 31R c'fl'icnq ngpirff fi, ij°f(rcff f*rrcfl't cuoi 
www.cbec.gov.in  Tins I I 
For the elaborate detailed aild latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.dbec.gov.in. 



A.No. V2/164/BVR/2018-19 

:: ORDER IN APPEAL::  

MIs. Castech Foundries Pvt. Ltd., Plot No. 1709, GIDC-II, Dolatpara, 

Junagadh, Gujarat - 362003 (hereinafter referred to as "the appellant") filed 

this appeal against Order-In-Original No. 4/Superintendent/CGST/AR-

II/JND/2018-19 dated 3.7.2018 (hereinafter referred to as 'the impugned 

order') passed by the Superintendent, Central GST, Range - II, Junagadh 

(hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the appellant had availed Cenvat 

credit on input services of Rs. 7,12,493/- in respect of Windmills during the 

period from October-2015 to April-2018, which were situated at far away 

places at Porbander, Lalpur, Jamnagar and power generated is exempted/non-

excisable product and hence, Cenvat credit was allegedly not admissible as 

per Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter referred to as "the 

Rules"). Show Cause Notice was issued demanding Cenvat credit of Rs. 

7,12,493/- under Rule 14 of the Rules, read with Section hA of the Central 

Excise Act, 1944 (hereinafter referred to as "the Act") along with interest and 

for imposition of penalty under Rule 15(2) of the Rules read with Section 11AC 

of the Act. Vide the impugned order, the demand of wrongly availed Cenvat 

credit of Rs. 7,12,493/- was confirmed to be paid along with interest and 

penalty of Rs. 3,56,250/- was also imposed under Rule 15(2) of the Rules read 

with Section 11AC of the Act. 

3. Being aggrieved with the impugned order the Appellant preferred 

present appeal, inter alia, on the grounds that the documentary evidences 

and the case laws cited by them establish that the services availed by them 

were input service and hence, the Cenvat credit was to be allowed to them; 

the case laws relied upon by the lower adjudicating authority have been 

overruled; that the lower adjudicating authority has erred in confirming 

demand invoking extended period since the department had knowledge of the 

avaitment of Cenvat credit and therefore, demand is barred by limitation; that 

lower adjudicating authority has erred in imposing penalty of Rs. 3,56,250/-, 

since there was no ingredients available in this case of suppression of facts, 

willful misstatement, fraud, etc. 

4. Personal hearing in the matter was attended by Shri P. V. Sheth, 

Advocate, who reiterated the grounds of Appeal and submitted that the issue 

has already been settled by the Hon'ble High Court and CESTAT and these 

¶) "Vl Page3of6 



A.No. V2/164IBVR/2018-19 

judgments have been cited before the lower adjudicating authority, but he 

ignored these orders / judgments and confirmed demand without any legal 

basis; that impugned order may be set aside and appeal allowed. Personal 

hearing notice was also sent to the Department, however, none appeared from 

the department side. 

Findings :- 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal in Appeal memorandum, as well as submissions during 

personal hearing. The issue to be decided in the appeal is whether the 

impugned order denying Cenvat credit of Service Tax paid on the services 

utilized for installation of Windmills at far away places at Porbandar and 

Dwarka is proper or not. 

6. The facts of the case indicate that the appellant has availed Cenvat credit 

of Service Tax paid on repairs and maintenance services utilized in relation to 

Windmills situated at distant places from the registered factory premises of 

the appellant at Junagadh. The contention of the adjudicating authority is that 

the services being utilized at a distant place, hence Cenvat credit is not 

available to the appellant, whereas, the appellant has submitted that the 

definition of 'input service' covers such services, irrespective of the distance, 

as long as it relates to their factory and electricity generated is used by them 

for manufacture of their final products. I would like to examine, definition of 

input service as defined under Rule 2(l) of the CCR, 2004 during the relevant 

period which is produced below for ready reference:- 

(1) input service" means any service,- 

(I) used by a provider of output service for 
providing an output service; or 

(ii) used by the manufacturer, whether 
directLy or indirectly, in or in relation  
to the manufacture of finaL products  
and clearance of final products upto  
the place of removal, 

and includes services used in relation to setting up, modernization, 
renovation or repairs of a factory, premises of provider of output service or 
an office relating to such factory or premises, advertisement or sates 
promotion, market research, storage upto the place of removal, procurement 
of inputs, accounting, auditing, financing, recruitment and quaLity control, 
coaching and training, computer networking, credit rating, share registry, 
security, business exhibition, legal services, inward transportation of inputs 
or capital goods and outward transportation upto the place of removaL; 

[Emphasis supplied] 
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ANo. V2/164/BVR/2018-19 

6.1 It is a fact that the generation of electricity is taking place at Windmills 

at a place away from the factory, however, the electricity so generated, is 

wheeled to the electricity grid, and then supplied to the manufacturing unit 

of the appellant, as per agreed formulae and hence, the electricity generated 

was utilized by the factory of the appellant for manufacture of the final 

products of the appellant. I find that the matter is no more res integra in view 

of the judgment of the Hon'ble Bombay High Court in the case of M/s. 

Endurance Technology Pvt. Ltd reported as 2017 (52) S.T.R. 361 (Bom) and 

the Larger Bench of Hon'ble CESTAT in the case of M/s. Parry Engg. & 

Electronics P Ltd reported as 2015 (40) S.T.R. 243 (Tri.-LB). I also find that 

there is no restriction under Cenvat Credit Rules, 2004 that the services should 

be utilized within the factory premises only. 

6.2 I also find that the lower adjudicating authority has relied upon the 

orders of the Hon'ble CESTAT in the cases of M/s. Asian Tubes Ltd.; M/s. 

Rajhans Metal (P) Ltd., M/s. Atul Auto Ltd. and M/s. Ellora Times Ltd., 

whereas, all these are decisions prior to the order of larger bench of the 

Hon'ble CESTAT in the case of M/s. Parry Engg. & Electronics Pvt. Ltd. and the 

Hon'ble Bombay High Court in the case of M/s. Endurance Technology Pvt. 

Ltd. and hence, the case laws referred to by the lower adjudicating authority 

are bad in law and has wrongly been made applicable by him. 

6.3 In light of above, I hold that the appellant is eligible to take Cenvat 

Credit of Service Tax on repairs and maintenance services for Windmills, even 

if situated at distant places from the factory premises. 

7. Since Cenvat credit on the maintenance and repairs of Windmills is 

allowed, the impugned order for demand of interest and imposition of penalty 

has to be set aside. 

8. Accordingly, the impugned order is set aside and appeal is allowed. 

9. 3d3cRl c *1 3'-Ifd Uc1 

9. The appeal filed by the appellant stands disposed off in above terms. 

(ctJ*& cIt() 

rtnr 31-c1 (3T ('1) 
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A. No. V2/164/BVR/2018-19 

By R.P.A.D. 

To, 

M/s. Castech Foundries Pvt. 
Ltd., Plot No. 1709, GIDC-II, 
Dolatpara, .Junagadh, 
Gujarat - 362003. 

c[ -UT d-I 3lklcfcl, 11 T t cfl c t o- 1 ic'1I tc-ct, 

dj'.k1 , 31 jsflc, 1Ia1c*I'1 dl 

R 31Ic1-ci, 1R-I Rf c1 cft 1 4o- 4 3c1K 1e-cb, -lIc1o1dk 31R1cfdIcIQ, 

co-dR 31 c4k1I I 

.H1.1cf 31klc4-d, cl cJ-Uç$, 1o1IdI 31T 3TNc 

qkc1I) dI 

3JfI9E   3Ibd-II, ha-cV1 t! c1I cM d—jUç.j, 11dIc, 3•1T'1 

31TTTE cbII 

'-5 dII 9c1I 
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