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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

Tf atqar 9'r/ T('a9' 9pt/ i/ 399F/ 9T9tT/at 1nlnflct, 

'i'i'. / 1l -l.-IR /alTfteTat Rl Io anttf ur*fir?r: / 
Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/jamnagar/Gandhidham: 

T'il -1 t  19T/Name&AddressoftheAppellants&Respondent 

M/s Austin Engineering Co. Ltd., Village-Patla,Taluka-Bhesan Village-Ranpur Sorath, Distt: Junagadh. 

'tl4 il llo 4kn tar'1 TtSliI4i /wrt sr e'ecll 41/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

T99' 'TF4t4J1 3T,F91at 3c'U'a 3atiR,1944at SITU 35B attP1TtTT 
iTatStft4l 

Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

nsft, i $1 .i i 41 t ) / 
The special bench 'of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

'i'iIxi  '4)  1(a) if n4çl 
'fiat - f4ari 0at' WII 
To the West reid'nl bench' Excise & 'Service Tax Appellate Tribunal ('CESTAT) at, 2nd Floor, Bhaumali Bhawan, 
Asarwa Ahmeda'Road380016in  case of appeals other than as mentioned in para- 1(a) above 

arfh4Thrt 1T(4rarylir W5TtT arrfl 9'tT 'tt( 4 1ii OaftsT c4ia t,Jn3n (5tat)11iii'infl, 2001, fll41 6 a a)1p) a'4 

''i'i 1I'ir'iF'!,l Rkara41rnzr,egi t,&1I,lt4d)I a/tnilIoI 1PlT 

aprliri, T'Tr 5 '-iia art 4) arr,s "1ia e'it IT 50 n'i1a rr Srt ar'rarr 50 'aus 'Tt srElar* tirar'xrsr: 1,000/- '4Z, 5,000/- 

TTSIT 10,000/- '4 atT feffttr'a'ai  4'a ar'ti Prar)fftr par atT aattrr, ftftr arfiaftar am f(arrsr Sliwl  

 9Tft aft 'ailt'i' twt 'a{) )iiR.,i i'te rrrf#i'r .,i ,ii ariIri tfrrt i' rr apTSrIar i 

uai t $II '9Tf' OrfT ttftttr iT'ft4Thit mfla1TfTZSTVr ft 511151 ftT 4 atTTF 51145T ( 54T) 1' siTSIar-arW SF151 500/- O4  ST 
fFrsriftar aasa ,i'ai 't'ii l'ai 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central txcise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

3I'fi41q sTsTrf451'turgtsrwtT3pftar,  flsl 31 ,1994*1slTerB6(1)gt3tlr4watrarT1le4,c,in.fl,   tTfft51 

''i S.T.-55t 9T ttftsit ItO1T 5fOft i51 iI 1N  fi 51151SF t 1O4  314t5T t 'a41 t, 11W11t till 51151 'anlO 51T (d rar ',ii 

',,'ai110 s14l 51Tl) SIFT RI 1151T51, SI i'1i1'a. tr,wii'a SI1'T 3frT n1l,IU iflTat?9T, II 5 niliS 111515151 

51c51,s n115 5'rr'51T 50nii Tttr5SsTs151r 50'iva a°Trft3Ff *tirarsar: 1,000/- o', 5,000/- 91 SF11511 10,000/- '-i arTf4atIfttl- 

'ai4f'i't SIat f711c'5TU 4it)i5iflci  I5 111&l t411T 'il1l 51tfTT I 51-11ff -tf arpgarT ¶FSIT51, 'e .511 511151 41'ii 9TfT .,j 

stfftar a,'fl41i Tf5 t' si,iai Rsi'tr* 'ai 3IT49T( s r)cI1  a r-arwSS1T1 500/- v art ftrfftis ))n-n4  'a4fl 51fl 

61'ai 1/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

accompanied by a fee of Rs.500/ 

(B) 



(i)   sffltfinT,1994 tTU 86 OT-tITtTit (2) r 2A) i4ci4ci  e4 sttffr, Tt l4ut, 1994,_ Ikw 9(2) TT 

9(2A) e S.T.-7 Tft Tit le j3WT i (3Pfr), r5IC °(-C. Tm 
'trfttr sirr 9ite' ie (i1( 'iIl 'i(i TFiTfw) ip e'e st 'Uve, TZt •'ue 'j'-s/ 

rr  r1l nti'i ifl / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

4H Tbt c5iO j'"' '1 lii wftfft 1Tft'JT ie)i 'AFf 3fTh9r k iii' frittT 'cii 3Tfitftitit 1944 4ft trrrr 
(u) 35ttgt ittriiit, oi'r fktfl'Zr itfb1ir, 1994 iITTF 83 if iId TitT t ft 9Vlt w *, w iir spfl'iftir rrftwm'r 

 iri/i ei'ir 1O'.1rtr(1O%),   , otit'I'ee itflTfI1c1 , itT 
ipTtn'it fT lI'l, ittrtrt*Ttr liftoilit 'Hl 3 ym rnxitwTI 

it9ftzr 'ceIe fjit 1it e'Iit it 5iId "1TT fifI TIT i.pwc" kf1  iifi 
(i) tmiiii'tr'i  
(ii) eIlitI'1c1TfiT 
(iii) iiie "iii fleeie"ll itfif'irir 6153 if'trifzr 

Tm ir(t 2) iritit 2014 R4) iitinfaifl 
TTJit3tifjc.i j,e/1iri/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

siI.cI 

l994 35EE a ifi srntyzr-r wftit 
nry eai, rt1wit siiifitii1itr, 1ifi iiwrw, ii 'iti, 'eiftir11rir, oftitit (I'  WT, IC 9if''fl-11000l, iritn 

'iiit'rfif'ri / 
A revision gpplication lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of i'inance, Department of Revenue, 4th F'loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 m respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 uI ifT1iffl aeiiiftwr*, "iii ''i fif41 xprerf#"ti kitsiiti uI'I ift'ti'i itrf writsilnai1 itr)  
(i) it  irrfif~t ~N i)'Tititi urk1rift I-iti'Ji ifi Cl(I'I, 1sN'.III i1Tfft 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to anotiler factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) RtrTt1if+fl  rw'fiiftrit if   eti q c9ftitC'IIo j'  ifTiT(ftZ)ifi41I4ei t, 
Off ilTtitit fifitft (t itt tTititl )ijyr i4 i 
In case of rebte of duty of excise on goods exported to any country or territory outside India of on excisable 
matenal used in the manufacture of the goods which are exported to any country or territory outside India. 

(ni) [if Ic'IIC tititT 1-itl-itrit') fu iTrttriftii, t4i'I ilTilititT 41I1Iit'iT1rZITI / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) tc'IiC dMjC'I 
off iie(3tfter)ifi ii li 311814iPT(w' 2),1998 t 9Tt1 109it 9R1 i1't 1iT1Tha spTwr e4IICFftq'irr ii ititrfttrfif' 
OFT Ti/ 
Credit of any duty allowed to be utilized towards paymnt of excise duty on filial  products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,"1998. 

(v) .i'iri 31 ift3WfifrftH1 ii EA-8 ', O?r4h 'IIC'i "i (3 )1c9j1,2001, i9ifii1iffi1 *, w 
air it itifwrit 3 iiTy'it 1irft ii4 aiTh i'ii'-t aiei'i wrr c  itrit irr aiifttr r itfftirr c'iti ift Tfifll'wrir 

irTR-6icotci4l 

The t/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Ma,lor Head of Account. 

(vi) a't1'ii IFc gtfttr riiofl t ei'Ii wrft I  
- 

ai eco sc Tit cia c"il itra'sritwitrititit 200/- itT i'1Ie 14ei ciii 3frt ifif ccii .ee 1it cia s'iitit ciei itrirr  
1000./itjiwrlit1TaiT(I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) erii  iwitifar ifi arifor'1i rejit it rfifcici.ii wrfifiri aowiforritrr 
raTqif9 iti4 it ccif it1ci' wrrrftai iml'zr 9aTfbairiritrlrit ip riittit c'tt itrTit iirfoi aicti E I / In case 

if the order coyers vanousnumbers of order- in Original, fee for each 0.1,0. should be paid in he,aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

(E) wwrifa1tth' .c cic ii piti siftlliforiT, 1975, if 39)t-I if it1Tt pr iirifr Dit -cIi Tlftr t Tr( 'Tt fftiiTh'tr 6.50 eif itt .-c iii ci 
/ 

One copy of ajplication or 0.1.0. as, the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sctoedule-I in terms of the Court Fee Act'1975, as amended. 

(F) iftitr ait, ifnI'or -iict pit ra ifci'i  iifj'4tzr  'iiuiu1ii'i ('ti4 fif-ftI) flcsic'fl, 1982 wfI'ir u 3j;i-  ifitilirir sicl 
e{i2ilcci 'tic cll'I I aidrrltaTttttwrirsff Idrfifnrrcicti / 
Attention is also invited to the rules coveriig these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal )Procedure} l4ules, 1982. 

(G) ipftaftor 91fl'itr r it cT)lif'cr a  ci ftrit oluii't, fif'ait i(ft cflçp pijp'f ifi  spfsrriff fifoftzr icci . 

www.cbec.gov.in  itrifa rit I] . . 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.dbec.gov.m. 

(C) 



AppeaL No: VZ/1651BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Austin Engineering Co. Ltd, Junagadh having Central Excise 

Registration No. AABCA8I 89NXMOO1 (hereinafter referred to as 

"Appellant") filed Appeal No. V2/ 165/BVR/201 8-19 against Order-in-

Original No. 2/Supdt/CGST/AR-II/JND/2018-19 dated 28.6.2018 

(hereinafter referred to as 'impugned order') passed by the 

Superintendent, CGST Junagadh-II Range, Bhavnagar Commissionerate 

(hereinafter referred to as "Lower adjudicating authority"). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacture of Bearing and parts thereof falling under Chapter sub-

Heading No. 848200 of the Central Excise Tariff Act, 1985 and had availed 

Cenvat credit of service tax of Rs. 5,77,917/- paid on Clearing 

Forwarding Service during the period from ApriL, 2017 to June,2017. It 

appeared to the jurisdictional Range Superintendent that said services 

were used after clearance of final product from factory and not used in 

relation to manufacture of final products and hence, not covered under 

definition of input service in terms of Rule 2(1) of the Cenvat Credit Rules, 

2004 (hereinafter referred to as 'CCR,2004') and the Appellant is not 

eligible to avail Cenvat credit. 

2.1 Show Cause Notice No. AR-II/JND/SCN/CaF/2017-18 dated 

23.3.2018 was issued to the Appellant calling them to show cause as to 

why Cenvat credit of 5,77,917/- should not be disallowed and recovered 

from them under Rule 14 of CCR,2004 read with Section hA of the Central 

Excise Act, 1944 (hereinafter referred to as "Act") along with interest 

under Rule 14 ibid read with Section 11AA of the Act and proposing 

imposition of penalty under Rule 15(1) of CCR,2004. 

2.2 The above Show Cause Notice was adjudicated vide the impugned 

order which disallowed Cenvat credit of Rs. 5,77,917/- and ordered for its 

recovery along with interest under Rule 14 of CCR,2004 and also imposed 

penalty of Rs. 57,800/- under Rule 15(1) of CCR,2004 on them. 

3. Being aggrieved with the impugned order, the Appellant has 

preferred appeal on various grounds, inter Qua, as below :- 
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Appeal No: V2/165/BVR/2018-19 

(I) The adjudicating authority has failed to consider submission made 

by them; they had relied upon case law of Manglam Cement Ltd-2018 (9) 

GSTL 17 in support of their contention but the adjudicating authority 

ignored it and did not discuss it and hence, the impugned order deserves 

to be set aside. 

(ii) The issue is no more res-integra in view of judgement passed by the 

Hon'ble Rajasthan High Court in the case of Manglam Cement Ltd-2018 (9) 

GSTL 17 holding that Cenvat credit of service tax paid on Clearing & 

Forwarding agent service is admissible. Hence, they have correctly availed 

Cenvat credit and impugned order may be set aside. 

(iii) The adjudicating authority failed to give detailed findings as to how 

penalty under Rule 15(1) of CCR, 2014 is imposable upon them and just 

relied upon case law of Goodyear India Ltd. 

4. In Personal Hearing, Shri D.K. Trivedi, Advocate and Shri Ajay 

Maihotra, Manager(Export) appeared on behalf of the Appellant and 

reiterated the grounds of appeal and submitted that Cenvat credit of 

service tax paid to C & F agent has been allowed by the Hon'ble Apex 

court in the case of Manglam Cement-2018(16) GSTL J168(SC) and also by 

the Hon'ble Gujarat High Court in Cadila Healthcare Ltd-2013 (30) STR 3 

(Guj.)- Para 5.4 of the order; that agreements between them and three C 

& F agents shall be submitted within a week to establish that their C & F 

agents also stock their goods and then clear to their customers; that all 

goods in question have been exported through ports; that appeal may be 

allowed in view of above judgements. 

4.1 The Appellant vide their letter F.No. ADM/CGST/Appeal/2019 dated 

8.5.20 19 furnished copies of agreement dated 26.3.2017 entered into 

with their C & F agents. 

F i n d i n q s:  

5. I find that the Appellant has complied with the provisions of Section 

3SF of the Act by depositing Rs. 43,345/- @7.5% of Rs. 5,77,917/- vide 
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Challan No. 00002 dated 12.8.2018, as declared by them in Appeal 

Memorandum. 

6. have carefully gone through the facts of the case, the impugned 

order and grounds of appeal submitted by the appellant in the 

memorandum of appeal. The issue to be decided is whether the Appellant 

is eligible to avail Cenvat credit of Rs. 5,77,917/- of service tax paid on 

Clearing a Forwarding service or not. 

7. On going through the records, I find that the Appellant availed 

Cenvat credit of Rs. 5,77,917/- paid on Clearing a Forwarding Service 

during the period from April, 2017 to June, 2017. The lower adjudicating 

authority disallowed Cenvat credit on the ground that Clearing & 

Forwarding service was used after clearance of final product from factory 

and not used in relation to manufacture of final products and hence, not 

covered under definition of 'input service' in terms of Rule 2(1) of 

'CCR,2004'. The Appellant has contested that C a F agents stocked their 

goods and then cleared to their customers; that all goods in question have 

been exported through ports; that Cenvat credit of service tax paid to C. a 

F agent has been allowed by the Hon'ble High Courts in the case of 

Manglam Cement Ltd and Cadila Healthcare Ltd. 

7.1 I find that term 'input service' has been defined under Rule 2(1) of 

CCR, 2004 as under: 

"(1) 'input service' means any service, - 

(i) used by a provider of output service for providing an output 
service; or 

(ii) used by a manufacturer, whether directly or indirectly, in or in 
relation to the manufacture of final products and clearance of 
final products upto the place of removal, 

and includes services used in relation to modemisation, renovation or repairs 
of a factory, premises of provider of output service or an office relating to 
such factory or premises, advertisement or sales promotion, market research, 
storage upto the. place of removal, procurement of inputs, accounting, 
auditing, financing, recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, security, business 
exhibition, legal services, inward transportation of inputs or capital goods and 
outward transportation upto the place of removal;" 

7.2 The term 'place of removal' is defined under Section 4(3)(c) of the 

Act as under: 
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Appeal No: V2/165/BVR/2018-19 

"(c) 'place of removal' means - 
(i) a factory or any other place or premises of production or manufacture 

of the excisable goods; 
(ii) a warehouse or any other place or premises wherein the excisable 

goods have been permitted to be deposited without payment of duty; 
(iii) a depot, premises of a consignment agent or any other place or 

premises from where the excisable goods are to be sold after their 
clearance from the factory; 

from where such goods are removed;" 

(Emphasis supplied) 

7.3 I have also gone through the agreements submitted by the 

Appellant. I find that the Appellant entered into agreements with Clearing 

& Forwarding agents, inter alia, for storage of goods manufactured by 

them and transferred to their Clearing Q Forwarding agents for subsequent 

dispatch to the ports of export. The relevant portion of the agreements is 

reproduced as under: 

"2. Appointment of the party of second part. 

2.1 Subject to the terms and conditions of this agreement, the party of first part 
hereby appoints the party of second part, on a non exclusive basis to provide the 
services, as Clearing and Forwarding Agent. This contract is particularly for the  
goods which are manufactured by the party of the first part for being exported.  
Therefore the goods will be stock transferred at premises of party of second part 
and the party of second Part will have to store them, as the goods are stock 
transferred to the party of the second part. The party of the second part would 
store said goods and subsequently dispatch them for the port of export as  
instructed by the party of the first part. As per the terms of sales in between the 
party of the first part and the foreign buyers (CIF bases), the party of the first 
part is required to deliver goods at the port of export. Thus the party of second 
part is required to deliver the goods to said port of export on behalf of the party 
of the first part. 

(Emphasis supplied) 

7.4 After taking into consideration the agreements entered with the 

Clearing Forwarding Agents, it is clear that the Appellant manufactured 

and cleared their manufactured goods to C a F agents for storage and 

subsequent export and hence, in such circumstances factory gate is not 

'place of removal' but port of exports is 'place of removal' as clarified by 

the Central Board of Excise and Customs vide Circular No. 99916/2015-CX, 

dated 28-2-2015 issued from F.No. 267/13/2015-CX.8, which is reproduced 

as under: 

"5. Clearance of goods for exports from a factory can be of two types. The 

goods may be exported by the manufacturer directly to his foreign buyer or the 

goods may be cleared from the factory for export by a merchant-exporter. 
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AppeaL No: V2/165/BVR/2018-19 

6. In the case of clearance of goods for export by manufacturer exporter, 

shipping bill is filed by the manufacturer exporter and goods are handed over to 

the shipping line. After Let Export Order is issued, it is the responsibility of the 

shipping line to ship the goods to the foreign buyer with the exporter having no 

control over the goods. In such a situation, transfer of property can be said to  

have taken place at the port where the shipping bill is filed by the manufacturer 

exporter and place of removal would be this Port/ICD/CFS. Needless to say, 

eligibility to CENVAT Credit shall be determined accordingly." 

(Emphasis supplied) 

8. n view of above, I hold that Clearing a Forwarding Service would 

fall within Rule 2(1) of CCR, 2004 and the Appellant is eligible to avail 

Cenvat credit of service tax paid on Clearing a Forwarding Service. I, 

therefore, set aside the impugned order and allow the appeal. 

9. icdI Cc1I'U t dI 31 rr1L.1c.l,tI 1ttctci 'J11c11 I 

9. The appeal filed by the Appellant is disposed off as above. 

To, 
M/s Austin Engineering Co. Ltd 
At Patla, 
Taluka: Bhesan, 
District Junagadh. 

   

 

o31a1  cfr  f1ès 

'1R.e1, dIcbl 1IuI, 

I:;lei %Tka1IdII 

    

1) TT J-Rc4 31I.1c-d, c1-d 1 'c1l tT a-PJ[ z,c'Ic 1ccb, d1'Id 
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