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Appeal No V2/150/BVR12018-19 

:: ORDER iN APPEAL::  

MIs. Gujarat Maritime Board, Port Area, GMB Bhavan, Veraval (hereinafter 

referred to as 'the appeflant') has flied this appeal, against Order-In-Original No. 

ACIJNDIO7I2OI8 dated 01.05.2018 (hereinafter referred to as 'the impugned order') 

issued by the Assistant Commissioner, Central GST Division, Junagadh (hereinafter 

referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that Show Cause Notice No. Audit/Circle-

V/ST/AC-05/2017-18 dated 13.11.2017 was issued to the appellant demanding 

service tax of Rs. 15,40,983/- on income of Rs. 1,11,31,195/- received by them from 

the Government of Gujarat during the perod from April, 2015 to March, 2016. The 

show cause notice was adjudicated by the lower adjudicating authorityvide the impugned 

order wherein demand of service tax of Rs. 13,50,680/- was confirmed under Section 

73(2) of the Finance Act, 1994 (hereinafter referred to as 'the Act') along with interest 

under Section 75 of the Act and penalties on the appellant were imposed under Section 

77 and Section 78 of the Act with benefit of reduced penalty. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal on the following grounds: 

(I) The ower adjudicating authority has overlooked submissions of the appellant in 

their reply to the SON and mechanicaHy confirmed demand of service tax under the 

category of Business Support Service; that the appelant is a Government authority under 

GMB Act, 1981 and carries out functions under the mandate of the statute duly passed 

by the state legislature and the appellant is not rendering any service; that the case-laws 

relied upon by the appellant were brushed aside in the impugned order without 

discussing them; that the impugned order is a non-speaking order; that the appellant 

relied upon decisions in the case of Cyril Lasardo (Dead) reported as 2004 (7) SOC 431 

and Shukla & Brothers reported as 2010 (254) ELT 6 (SC). 

(ii) The Government of Gujarat has coected state charges under Section 22A of the 

Gujarat Maritme Act, 1981 and those charges have been directly credited to the 

consolidated fund of the Government of Gujarat; that the appellant has been given 15% 

of those charges as budget grant duly passed in the state legislature to meet the cost of 

administration; that they are Govt. authority for administration of minor ports and perform 

sovereign functions of the State of Gujarat and therefore, it cannot be said that the 

appellant has rendered any service. The appellant referred and reproduced definition of 

"seriice" provde under Section 65B(44) of the Act and contended that to qualify 

something as service, there should be consideration and there should be an activity; that 

there is no consideration by them and no activity for service in the present case. The 

appellant relied on Para 2.3 of OBEO's Education Guide and submitted that 15% of 
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charges collected by the Government c G has been allocated to the appellant a 

budgetary grant by the Government of G.rat after duly passed by Gujarat State 

legislature and the same cannot be epuats .th the consideration for the service. The 

appellant relied on decision in the c;ase of State Ban.k of Patiala reported as 2016 (45) 

STR 333 (Tn.- LB) to submit that even f it assumed that the appeUant has rendered 

service then also the appeUant has acted a agent of the Government of Gujarat and 

therefore, the ratio laid down in th.e aforesad order is applicable in tnis case. The 

appellant has also relied on decisions in the case of UTI Technology Services Ltd. 

reported as 2012 (26) STR 147 (Tn. - Mum.';. CESTAT. New Delhi's Final Order dated 

13.4.2017 in the case of Employee ?nc:ent Fund Organization, Awasti Traders 

reported as 2017-TIOL-1537-CESTAT-MUM.. de Road Builders reported as 2017 (10) 

TM 401-CESTAT Mumbai. 

(iii) The appellant has carried out sovereign functions under Gujarat Maritime Board 

Act, 1981 and discharge of sovereign furcticn cannot be treated as rendition of service. 

The appellant relied on the decision of dna Ho n'ble Supreme Court in their own case 

reported as 2007 (14) SOC 704 to say that service tax cannot be levied on vehicle entry 

fee collected by the appellant as the changes coected for discharging sovereign function 

assigned to them under the scheme of the Cnnstitution of India and placed refiance on 

Circular No. 89/07/2006 dated 18. 12.200S ster Crcular dated 23.08.2007 issued by 

OBEC; FAQ 2008 dated 04.12.2008 and F.AC 2010 dated 01 .09.2010 issued by DGST, 

CBlC, Government of India. The Apoee also placed reliance on the following 

decisions:- 

CMC Limited reported as 2007 (7) STR  702 (Tn-Bang) 

CST, Banga lore reported as 2008 (9) STR 494 (Tri.-Bang) 

CS Software Enterprise Ltd. reported, as 2008 (10) STR 367 (Tn-Bang) 

o Maharashtra Industrial Development Corporation reported as 2014-TlOL-2022-

CESTAT-MUM. 

o Maharashtra industrial Development Corporation reported as 2017-T!OL-2629-

HO-MUM-ST. 

• Gujarat Maritime Board reported as O1 (39) STR 529 (SC). 

(iv) Para 7 and Pare 8 of SON ailegeci drat the appellant is not Government an 

therefore, the activity carried out by the appeent is taxable. The observation of the lower 

adjudicating authority that the the appesnt is not Government is not correct. The 

appellant reproduced definition of "Govemmeni:" provided under Section 65B(2A) of the 

Act and contended that an entity whch is ec.dred to keep accounts in accordance with 

Article 150 of the Constitution of India is treated as Government. As per Section 89 of the 

Gujarat Maritime Board Act, 1981, the Audit Report of the Comptroller & Auditor General 

of india is required to be present before the Siate legislature and therefore, the appellant 
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is Government. Section 660(1) of the Act crescribes that the service provided by the 

Government is in negative list of services and therefore, service tax is not payable. 

Therefore, the appellant being Government, the service provided by them is excluded 

from service tax net. 

(v) Sr.No. 39 of Notification No. 25/2012-ST dated 20.6.2012 grants exemption from 

payment of service tax on any activity caried out by the Government authority. The 

Government authority is defined in clause S of the Notification. The appellant is authority 

constituted under Gujarat Maritime Board Act, 1981 for control and administration of 

minor ports within the State of Gujarat, therefore, the appellant has carried out Municipal 

function within the meaning of Article 243W of the Constitution of India and therefore, 

they are not liable for payment of service tax. The appellant is set up under the Act of the 

State legislature ad therefore, the condition of performance of municipal function would 

not apply to any authority who is established under the provisions of the State legislature. 

The appellant relied on decision in the case of Shapoorji Paloonji & Co. Pvt. Ltd. reported 

as 2016 (42) STR 681 (Pat.). 

(vi) Penalty under Section 78 of the Act is not imposable since there is no short 

payment of service tax. There should not be intent to evade payment of service tax on 

the part of the appellant. They have always been and still under bona fide belief that they 

are not liable for payment of service tax. The appellant relied on decisions in the case of 

Hindustan Steel Ltd. Reported as AiR 1970 (SC) 253, Pushpam Pharmaceuticals Co. 

Reported s 1995 (78) ELT 401 (SC), Chemphar Drugs and Liniments reported as 1989 

(40) ELT 276 (SC) in support of their contention. 

(vii) The SON did not specify under which sub-section, clause and sub-clause of 

Section 77 of the Act, the penalty is imposabie. Since service tax is not payable on 

administrative charges received from the Government of Gujarat, the appellant is not 

required obtain Registration certificate under Section 69 of the Act read with Rule 4 of 

Service Tax Rules, 1994 and also not required to file ST-3 returns under Section 70 of 

the Act read with Rule 7 of Service Tax Rules, 1994. Thus, none of the conditions of 

Section 77 of the Act are satisfied and hence, penalty under Section 77 of the Act cannot 

be imposed. Penalty is not imposable on them under Section 77 and 78 of the Act as the 

issue involves bone fide interpretation of law. 

4. Personal hearing in the matter was attended by Shri Virk H. P. Singh, Chartered 

Accountant on behalf of the appellant, who reiterated the grounds of appeal and 

submitted that they are Govt./public authority; that they are not private body corporate 

but performing duty on behalf of the Government of Gujarat as per Section 22A of the 

Gujarat Maritime Board Act, 1981; that they do not provide any service to the 

Government of Gujarat, who are their masters; that they do not collect any charges from 

any customers under their account but directly go to the consolidated fund of 
.N Page No. 5 of 8 
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Government of Gujarat; that they coeuv :cx cii aH appUcable charges and that' 

service tax portion is deposited to The C:; ::s ovemrnent accounts; that they are 

registered for the purpose of coHectkii s s :e end payment of that service tax to 

Government account under Service .; .•sr:rent; that vhat 15% administration 

charges are being given by GoverrmaC C .ra: cornea to them onlj after being 

passed by state legislature as Budgv ri: Their day to day funct!ons; that the 

Hon'ble Supreme Court in EPFO case :s . .hed The order of CESTAT reported as 

2017 (4) TMI 902 - CESTAT D&hi tha!: cciv cc tax is payable on charges being 

collected by EFFO as they are pub! c a:Thcrity; that Hon'ble CESTAT in the case 

reported as 2018 (14) TMI 902-CESTAT DeH ties also held that DCF undertakes 

activities to protect forest and impiemani Gc.crnmer.t law and hence no service tax on 

them: that applicability of service tax to be cesc in context of GMB Act read with Finance 

Act and not only Finance Act. 

4.1 The appellant in their additional writter sLhffiSSiOnS stated that the issue involved 

is taxability of grants received by them as edmiristrative charges in terms of Section 

22A(3) of the GMB Act, 1981. The cp:n reiied on decision in the case of Dy. 

Conservator of Forest & Dy. Field Director :e..;ct:ed as 2018 (4) TMI 777 - CESTAT New 

Delhi to say that any act done under the s:a.:tory provisions cannot be ec;uated with 

rendition of service and fees/charges received is not consideration for any service. The 

website of the Hon'ble Supreme Court does not shown the information that any appeal 

filed by the department against the said decion of The Hon'b!e CESTAT, New Delhi. The 

appellant has also requested to condone Th& dey in filing the present appeal. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned order and the 

grounds of appeal made by the appellant in the Appeal Memorandum and submissions at 

the time of personal hearing. The issue to be decided is whether confirmation of demand 

of service tax on administrative charges received by the appellant from the Government 

of Gujarat under Section 22A(3) of the GME Cc':, 1981 is correct or not. 

6. The appellant has contended that they have been granted 15% of the state 

charges as administrative charges as they are sovereign authority for administration of all 

minor ports of the State of Gujarat and therefore, t cannot be said that the appellant has 

rendered any service to the Government of Guicrat. find that the Government of Gujarat 

enacted Gujarat Maritime Board Act, 1281 and powers of administraticn, control and 

management of all minor ports of the State of Gujarat and for matters connected 

therewith were corferred to the Gujarat Mafti.e Board by the legislature of Gujarat State 

to levy and to collect fees as may be prescncea oy the Government of Guarat, which is 

directly deposited by dftferent persons vie consoUdated fund of the Government of 

Gujarat and through the appellant. The apPeant has been granted Budget to meet their 
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'administrative expenses by the Govt. of Gujarat, which cannot be equated with rendering 

of services to the Govt. of Gujarat or to different persons as clarified vide CBEC Circular 

No. 89/7/2006-ST dated 18.12.2006, point No. 999.01/23.08.2007 of master Circular 

dated 23.08.2007, FAQ 2008/04.12.2008 and FAQ 2010/01.09.2010 issued by DGST, 

CBEC, Government of india. In the present case, service tax has been demanded on the 

administration charges received by the app&lant from the Government of Gujarat as 

Budgetary grant alleging that the said amount has been received towards rendition of 

Business AuxiUary Service defined under Section 65(19) of the Act. 

6.1. find that the appellant has received the grant © 15% of total charges collected by 

the Govt. of Gujarat in the treasury of Gujarat in compliance to Section 22A(3) of the Act, 

which reads as under: 

(3,) The State Government shall ia v to the Board under the appropriation  
do/v mace by 8w n this behalf rte ac"in sLraion  cbarqes compured at the 
rate of fifteen percent of the State chames levied by the State Government.  

(Emphasis suppiied) 

6.2 From the above, it is clear that the Government of Gujarat is required to grant 

administration charges to the appellant to meet their expenses duly passed by the state 

legislature, at the rate of 15% of the state charges levied by the State Government and 

this does riot come from different user of minor ports directly. Now, I would like to 

reproduce definition of "Business Auxiliary Service" as provided under Section 65(19) of 

the Act, which reads as under: - 

(19) b u&ness auxiliary service maans any service in relation to - 

(I) oromotion or marketing or sae of goods produced or provided by or 
belonging to the client; or 

(ii) promotion or marketing of service provided by the client; or 

(iii) any customer care service provided on behalf of the client; or 
(iv) procurement of goods or services, which are inputs for the client; or 

[Explanation. — For the removal of doubts, it is hereby declared that for the 
purposes of this sub-clause, 'inputs' means ail goods or services intended 
for use cy the client;] 

(v) production or processing of goods for, or on behalf of, the client; 

(vi) provision of service on behalf of the client; or 

(vii) a service incidental or auxiliary to any activity specified in sub-clauses 
(I) to (vi), such as billing, issue or collection or recovery of cheques, 
payments, maintenance of accounts and remittance, inventory management, 
evaluation or development of prospecve customer or vendor, public relation 
services, management or supervision, and includes services as a 
commission agent, but does not include any activity that amounts to 
manufacture of excisable goods. 

6.3 The appellant is an authority created under the statute duly passed by the 

legislature or the State of Gujarat and mace-  ésponstble for levy and collection of fee as 
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prescred by the Go:emmer o 

comes to the account of the apoe.anc, 

promotion or marketing of service ro:.:e: 

any customer care service to he cort .ss  

0 tiC Co::. rojt flo rr.onev 

• cnot he said that They are engaged 

the Government of Gujarat or providing 

am of the considered view 

that administrative charges granted c ntroaent to meet Their administrative 

expenses, to meet expenses for Tin5nSi d conservation of minor carts cannot be 

considered to be an amount receL'ec ,sndidon of service by the saeant to the 

Govt. of Gujarat or to the pori: users. aros. nd that demand of service tax confirmed 

under the impugned order is not sus. ati:.nc the impugned order is, •:nerefore, liable 

to be set aside. 

7. In view of above facts and egai poiticn, am of considered view that the 

appellant is not liable to pay SeP.JiCe tax on these administration charges received by 

them from the Government of Gujarat © rf state charges collected der sovereign 

functions of the State. Hence, hod tna: :e hmpugned order confirming demand of 

service tax and interest thereon and imoc'snn f aenalties under Section 77 and under 

Section 78 of the Act is not correct, 1egs s roper. 

8. in view of above, set aside the impugned order and aHow the present a.peai. 

S. '3idkkl i TcdLcFd 

9. The appeal filed by the appeUant is cosed off in above terms. 

By Speed Post 
1 0, 

(J-t i1j 
31l1 @ft) 

M/s. Gujarat Maritime Board, 
Port Area, 
GMB Bhavan, 
Veraval 
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