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Appeal No V2/150/BVR/2018-18

(5]

- ORDER IN APPEAL =

M/s. Gujarat Maritime Board, Port Area, GMB Bhavan, Veraval (hereinafter
referred o zs ‘the appellant) has filed this appeal, against Order-In-Original No.
AC/IND/07/2C18 dated 01.05.2018 (hereinaiter referred to as ‘the impugned order’)
issued by the Assistant Commissioner, Ceniral GST Division, Junagadh (hereinafter

referred to as ‘the lower adjudicating authority’).

2. The brief facts of the case are that Show Cause Notice No. Audit/Circle-
V/ST/AC-05/2017-18 dated 13.11.2017 was issued to the appellant demanding
service tax of Rs. 15,40,983/- on income of Rs. 1,11,31,195/- received by them from
the Governmenit d? Guijarat during the period from April, 2015 to March, 2018. The
show cause notice was adjudicated by the lower adjudicating authority- vide the impugned
order wherein demand of service tax of Rs. 13,50,680/- was confirmed under Section
73(2) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’) along with interest
under Section 75 of the Act and penalties on the appellant were imposed under Section

77 and Section 78 of the Act with benefit of reduced penalty.

3. Being aggrieved with the impugned crder, the appellant preferred the present

appeal on the following grounds:

(i) The iower adjudicating authority has overliooked submissions of the appellant in
their reply tc the SCN and mechanicaliy confirmed demand of service tax under the
category of Business Support Service; that the appeliant is a Government authority under
GMB Act, 1981 anad carries out functions under the mandate of the statute duly passed
by the state legisiature and the appeliant is nct rendering any service; that the case-laws
relied upon by the appellant were brushed aside in the impugned order without
discussing them; that the impugned order is a non-speaking order; that the appellant
relied upon decisicns in the case of Cyril Lasardo (Dead) reported as 2004 (7) SCC 431
and Shukia & Brothers reported as 2010 {(254) ELT 6 (SC).

(i) The Gevernment of Gujarat has coilected state charges under Section 22A of the

Gujarat Maritime Act, 1981 and those charges have been directly credited to the
consoiidated fund of the Government of Gujarat; that the appellant has been given 15%
of those charges as budget grant duly passed in the state legislature to meet the cost of
administration; that they are Govt. authority for administration of minor ports and perform
sovereign functions of the State of Gujarat and therefore, it cannot be said that the
appeilant has rendered any service. The zppellant referred and reproduced definition of
‘service” provided under Section 85B(44) of the Act and contended that o qualify
something as service, there should be consideration and there should be an activity; that
there is nc consideration by them and no activity for service in the present case. The

appellant relied on Para 2.3 of CBEC’s Education Guide and submitted that 15% of
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charges collected by the Governmer:: of Suizrat has been aliocated to the appellant as

budgetary grant by the Governmert ¢f Cllzrat after duly passed by Cularat State’

legislature and the same cannot bz equzisc with the consideration fer the service. The

appellant relied on decision in the case of St Bank of Patiala repertec as 2016 (45)

STR 333 (Tri.- LB) to submit that even i i '= sssumed that the appeilant has rendered

service then also the appellant has sciec as zn agent of the Government ¢f Gujarat and

therefore, the ratio laid down in the aforsszid order is applicable in tais case. The
appellant has also relied on decisicrs in the case of UTl Technoiogy Services Lid.
reported as 2012 (26) STR 147 (Tri. - M., CESTAT, New Deihi’s Finai Order dated
13.4.2017 in the case of Emploves i
reported as 2017-TIOL-1537-CESTAT-VIUM., Id2ai Road Builders reported as 2017 (10)
TM! 40%-CESTAT Mumbai.

iZent Fund Organization, Awasti Traders

(i)  The appeilant has carried cut scvereign functions under Gujarat Mearitime Board
Act, 1981 and discharge of sovereign funciicns cannot be treated as renditicn of service.
The appeilant relied on the decision of ihe Hon'nle Supreme Court in their own cease
reported as 2007 (14) SCC 704 {o say ithal service iax cannot be levied cn vehicie entry
fee collected by the appellant as the cinarges collecied for discharging scveareign function
assigned to them under the scheme of the Tanstitution of India and placed raliance on
Circular No. 89/07/2006 dated 18.12.2005 ‘iaster Circular dated 23.C8.2007 issued by
CBEC; FAQ 2008 dated 04.12.2008 and FAZ 2010 dated 01.09.2010 issuad by DGST,
CBIC, Government of India. The Apnsiar: also placed reliance con the following
decisions:-

e CMC Limited reported as 2007 {7} 37 702 {Tri.-Bang)

e« CST, Bangalore reported as 2008 (&) 57R 494 (Tri.-Bang)

e (S Software Enterprise Lid. reportec 25 2008 (10) STR 367 (Tri.-Bang)

e Maharashtra Industrial Deveicomert Corporation reported as 2014-TiCL-2022-

CESTAT-MUM.
e Maharashtra industrial Develogpmert Corporation reported as 207 7-TICL-2629-
HC-MUM-ST.

¢ Guijarat Maritime Board reperted as 2075 (38) STR 528 (SC).

(iv) Para 7 and Para 8 of SCN zileged that the appellant is not Government and
therefore, the activity carried out by the zpgeiant is taxable. The observation of the iower
adjudicating authority that the the appelian: is not Government is not correct. The

appeliant reproduced definition of "Governmant” provided under Section 85B(2A) of the

Act and contended that an entity which iz reguired 10 Keep accounis in accordance with

Article 150 of the Constitution of Indiz is trezizd as Government. As per Section 88 of the

Gujarat Maritime Board Act, 1981, the Audit =sport of the Comptroiler & Auditor General

of india is required to be present before the Siate legisiature and therefore, the appellant
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+is Government. Section 86D(1) of the Act rrescrites that the service provided by the

Gevernment is in negative list of services and therefore, service tax is not payable.
Therefore, ine appellant being Government, the service provided by them is excluded

from service tax net.

(v) Sr.No. 39 of Notification No. 25/2012-37 dated 20.6.2012 grants exemption from
payment cf service tax on any activity carried out by the Government authority. The
Government autnority is defined in clause S of the Notification. The appellant is authority
constituted under Gujarat Maritime Board Act, 1981 for control and administration of
minor ports wiihin the State of Gujarat, there®ore, the appeliant has carried out Municipal
function within the meaning of Article 243W of the Constitution of India and therefore,
they are not liable for payment of service iax. The appellant is set up under the Act of the
State legisiature and therefore, the conaition of performance of municipal function would
not apply o any authority who is established under the provisions of the State legislature.
The appeliani relied o decision in the case 57 Shapoorji Paloonji & Co. Pvi. Lid. reported
as 2016 (42; STR 881 (Pat.).

(viy  Penaity under Section 78 of the Act is not imposable since there is no short
payment of service tax. There should not e intent to evade payment of service tax on
the part of the appellant. They have always heen and still under bona fide belief that they
are not liabie for payment of service tax. The appeiiant relied on decisions in the case of
Hindustan Steel Ltd. Reported as AIR 1870 {8C) 253, Pushpam Pharmaceuticals Co.
Reported as 1995 (78) ELT 401 (SC), Chemphar Drugs and Liniments reported as 1989
(40) £ELT 278 (SC) in support of their contertion.

(viij  The SCN did not specify under which sub-section, clause and sub-clause of
Section 77 of '?:he'/-\ct, the penalty is imposebie. Since service tax is not payable on
administrative charges received from the Covernment of Gujarat, the appeliant is not
required to obtain Registration certificate under Szction 89 of the Act read with Rule 4 of
Service Tax Rules, 1994 and also not required to file ST-3 returns under Section 70 of
the Act read with Rule 7 of Service Tax Ruies, 1994. Thus, none of the conditions of
Section 77 of the Act are satisfied and hence. penaity under Section 77 of the Act cannot
be imposed. Penalty is not imposable on them under Section 77 and 78 of the Act as the

issue invoives bona fide interpretation of law

4. Personai hearing in the matter was attended by Shri Virk H. P. Singh, Chartered
Accountant on behaif of the appellant, who reiterated the grounds of appeal and
submitted that they are Govt./public authority; that they are not private body corporate
but performing duty on behalf of the Government of Gujarat as per Section 22A of the
Gujarat Maritime -Board Act, 1981; that they do not provide any service to the
Government of Gujarat, who are their masters; that they do not collect any charges from

any customers under their account buL ah cg,a,{g§s\gire\,ﬂy go to the consolidated fund of
E e A Page No. 50f 8
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Government of Gujarat; that they coilsui 327 tex ¢n all appiicable charges and that-

r

service tax portion is depcsited ic the L
registered for the purpose of collection o s37 22 iex and payment of that service fax to
Government account under Service Tax cnosrimant; that what 15% administration

charges are being given by Governmant o .,-,'.;vlara'-': comes to them only after being

passed by state iegislature <ran L est their day to day functions; that the

Hon'ble Supreme Court in EPFO case ~as wohen the order of CESTAT reported as
2017 (4) TMI 902 - CESTA
collected by EPFO as they are pub%%c
reported as 2018.(’14 ™I 902-Ct

-|
l)

i thet re senrvice fax is payabie on charges being

t Hon'ble CESTAT in the case

s also held that DCF underiakes

i law and hence no service tax on
them: that applicability of service tax ic os sz in context of GMB Act reac with Finance

Act and not only Finance Act.

4.1 The appellant in their additional writizr: submissions stated that the issue invoived
is taxability of grants received by them as acdministrative charges in terms ¢f Section
22A(3) of the GMB Act, 1981. The z2pyo
Conservator of Forest & Dy. Field Director rsouried as 2018 (4) TMi 777 - CESTAT New

¢ hag relied on decision in the case of Dy.

Delhi to say that any act done under “1e siziutory provisions cannot be sguated with
rendition of service and fees/charges raceivec s ot consideration for any service. The

4 [}

website of the Hon'ble Supreme Court does net shown the information that 2ny appesl

)

filed by the department against the szic decizion of the Hon'ble CESTAT, New Delhi. The

£

appellant has also requested {o condone tha riziay in filing the present appeal.

P

FINDINGS:

5. [ have carefully gone through the facis of the case, the impugned order and the
grounds of appeal made by the appellant in {hs Appeal Memorandum and submissions at
the time of personai hearing. The issue 0 bz decided is whether confirmation of demand
of service tax on administrative charges recsived by the appeliant from the Government

of Gujarat under Section 22A(3) of the GME 21, 1881 is correct or not.

n

8. The appellant has contended that they have been granted 15% cf the state
charges as administrative charges as ihey arz sovereign authority for administration of alf
minor ports of the State of Gujarat and therefore, it cannot be said that the appellant has
rendered any service to the Government of Gujarat. | find that the Government of Gujarat
enacted Gujarat Maritime Board Act, 1281 znd powers of administraticn, contrcl and
management of all minor poris of the Sizte of Gujarat and for matters connected
therewith were conferred to the Gujarat Maritirme Board by the legisiature of CGujarat State
to levy and 1o collect fees as may be prescrined oy the Government of Cuiarat, which is
directly deposited by different persons ¢ ine consolidated fund cof the Government of
Gujarat and through the appellant. The appeliant has been granted Budgeti to meet their

Page No. 6 of 8
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- ~administrative expenses by the Govi. of Guiarat, which cannct be equaied with rendering
of services to the Govt. of Gujarat cr to different persons as clarified vide CBEC Circular
No. 89/7/2008-ST dated 18.12.2008, point No. 292.01/23.08.2007 of master Circular
dated 23.08.2007, FAQ 2008/04.12.2008 znd FAQ 2010/01.09.2010 issued by DGST,
CBEC, Government of india. In the present case, service tax has been demanded on the
administration charges received by the appeilant from the Government of Gujarat as
Budgetary grant alieging that the said amount has been received towards rendition of

Business Auxiliary Service defined under Section 65(19) of the Act.

8.4, Ifind that the appellant has receivec the grant @ 15% of total charges collected by
the Govt. of Cujarat in the treasury of Gujarat in compliance to Section 22A(3) of the Act,

which reads as under:

&
=
D

1%

Government shall pay fo the Board under the appropriation
iaw in this behalf the acminisiration; charges compuied at the
percent of the State chargas fsvied by the State Government.

@ (Emphasis suppiied)

by

£

M

3
<6
'g'gt‘ & )
= (o

6.2 From the above, it is clear that the Government of Gujarat is required to grant
administration charges tc the appeliant to m=et their expenses duly passed by the state
legislature, at the rate of 15% of the state charges levied by the State Government and
this does noi come from different user of minor ports directly. Now, | would like to
reproduce definition of “Business Auxiliary Service” as provided under Section 65(19) of

tne Act, which reads as under: -
(19; “business auxiliary service” msans any service in relation to -

() cromction or marketing or saie of goods produced or provided by or
belonging tc the client; or

(ii) promotion or marketing of service provided by the client; or

(i)  any customer care service provided on behalf of the client; or
(iv)  zrocurement of goods or services, which are inputs for the client; or

iExgclanation. — For the removal of doubts, it is hereby declared that for the
ses of this sub-clause, “inpuis” means ail goods or services intended
for use by the client;]

v) croduction or processing of goods for, or on behalf of, the client;
(vi)  provision of service on behaif of the client; or

vii}  a service incidental or auxiliary to any activity specified in sub-clauses
i) to {(vi), such as billing, issue cr collection or recovery of cheques,
payments, maintenance of accounts and remittance, inventory management,
evaiuaticn or development of prospective customer or vendor, public relation
services, management or supervision, and includes services as a
commission agent, but does not inciude any activity that amounts to
marnutaciure ¢f excisable goods.

o~

6.3 The appellant is an authority created under the statute duly passed by the
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prescrided by the Governmeant z
comes to the account of ¢ wio, D oa

preamotion or marketing of sarvice provicer oy ne Sovernment of Guiarat or providing

]

any customer care service to the 7ot ussrs 2ng trherefore, | am of the considered view
that administrative charges granied © w2 zogelant (o meet their administrative

expenses, {0 meet expenses for main

.2 00 consarvation of miner ports cannot be
censidered to be an amount received nvwers randition of service by the zopeliant to the

Govt. of Gujarat ortot e port users. Hearnce - hind that demand of service fax confirmed

under the impugned order is not ‘= nc ing imbugned order is, therefore, liable

{o be set aside.

7. in view of above facts and iegal positicn, | am of considerad view that the
appellant is not liable to pay service iz on ihese administration charges received by
them from the Government of Gujarat @ T sigte charges collected under sovereign

functions of the Staie. Hence, | hold tnat ins impugned order confirming demand of

i\,)__
i

service tax and interest thereon anc impesiiion of penallies under Section 77 and under

ection 78 of the Act is not correct, legai ar d n.roper
8. in view of above, | set aside tre imisugnead orcer and aliow the present zxpeal.

R, IUINHAl gRI TS & TS JUIE &7 Hue SuRigd % § fear wiar 2

9. The appeal filed by the appeliant is ¢izoosed off in above ferms.
//f. MM/ - — - _;‘_,_
i PRI |/ an

By Speed Post )

To,
f M/Q Guijarat Maritime Board, i
] rt Area, |

CMB Bhavan, ;

Veraval |
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