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Ir apT 1F/ if it 51P9t/ Mlt/ 1$l'1 1r9t, r4)-s ii c/ 1Ilct'4./9 l'll'P, 

iniii  /ilH'-l 4 in. /slTtftt)TIT 0J.I 'M4J11cI "ii'U c1 / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

flci'clI&lnil4) Ff.ilH trlT/Name&AddressoftheAppellants&Respondent 

M/s Sagar Potytechnik Ltd., Unit-Ill, Plot No. 109-111,, GIDC Bamanbore, Tat: Chotila, Dist- Surendranagar. 

r so r(srTif) 4tsttr 'l4   ctl4 stRts T tJtlTtrtBamT3l1tf  rt  
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

ftiTr iljf sc , i sct srtftefti rrflsttsr ig 'i)  ap  t,1gsiJbr  tj-  3fllzrif ,1944 4t tiTti 358 sftf4f 
f,1994T86t5 flPcl iithi 
Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

i i i- i i i Ftirtrfl i-i I  4 sl Tn'-iO I C n-1 LcI ) 'I i'i.a'-fl 41 C C I 1i '4n4R'g11 il 'i 4) a, o1'fr1 
fl,tIl4l-CiPi/ 

The special benc'b of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

 1(a) t811T0 srfteftt srerrCr xrtrs1Th sof 4ln tjn"tit4)i c'iit IT 3Tr(Th)t 
Of FtTST1TIRiT,,415TcIn1, CC141 oof,ii,{l WflJlif I] 
To the West regional bench 010  Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

spftxffsr oToTfltoifur t tWtT apf(s O9PF C,4:t t m1 Itxr to yjt (5 1attnfi, 2001, s fr 6 t a(trx?tr Isrffttr ftt( Off 
't EA-3 Of i& trfsrt oilr'nti.ii snfi I j( i crfrRrcr o,a Tfxm5T, lsr,oiso Ofpfrafl ioioi rxrr 

5 nIl  it oOfr Rtr,5 ita a  ztt 50 niI io, ci't SP-IRT 50 viTig Of riftr: 1,000/- a'-il, 5,000/- tl 
arsr 10,000/- Oft stcr lOfft ior 5j's Of ttRl fvrtr Riti ttxrifttr tjtso wr srtrrsr, oiOfktr sr'fteftsr CTTslTfltFTiir Of 

'-tin ft fff Of CI4)l'1's ftx oii "ijO lIFrt nt't gTE5 Ri 1ItOT "11,11 I l'tC RIT 5T8TT, R Of '541 
iisi fti.ii rft('i6i ttf ra4)Ofzrsl1tT1 urOftitsi ffaTr I nr(Of3{a-'TxrmsT 50O/-'iERIT 

5T1ftR 5jn"i "i'lI 's't.li s14u 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.1O,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

ai'rftxfft Tfilxrtnr rinT srtJ1r, f  at? Thrxr,1994Of tiTer 86(1) F sttrOfr tqii' 1lC41c{Infl, 1994, 4t fPT 9(1) ctyo lftsrifttr 
'A S.T.-5ft 'OTt ft Of arT tat OTt fl41 siifttr ItJ Sr4)FT Of 414) t, TtiOf [I OPal ft otertr o ('541i ft I'e  
t141I(l'5 I1l 'Of) afre -t ft'iii ftarattqxw)ftxatrt, tyi ioiOfr,oi'i iitaftoiuii alsrrariaTr, a'sratrooift 
to,5 otter aoi', IT 50 orrer ot cr'p aTsTrr 50 ofFer ft srflLo 41 cti'ir: 1,000/- *'il, 5,000/- 414( 5F5filT 10,000/- i( 'itt ftsrffttr 

O" Of '.ifl1 1141'S artki f1Offtor 'icr prtncr, otOfitor apf)aftsi vimrrfftertvr Of OHiCI titt 4i*ci  1it 5011 ft ¶W1 Of 
11Ic(1l'I4 tTf 'i 1'i,  ORI 'Oit.4aI1i1 'F 5I't CR1 fft'OT "Il-il 'OTIt I crOfor sl'oe 'icr xrtriar, Of sr oi41ai ft 1'it otrfo .'ii 

f9 apf(aftq-  -otoi1 otur*t tutu f-rtr i oiipr SOfOF (Of SITOf)ft 1i 3TlftOTr-'TWttiTsT 500/- aic'icrlftsfffttr tn-'t ni-ii 'iii 
81'II I! 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 
accompanied by a fee of Rs.500/ 



(C) 

(i) f1i 3rf1lfipT,1994 tITtT 86 * aT-9TT3f (2) iit (2A) Y i4) 3t411r, TFt fleefi, 1994, IThPT 9(2) iit 
9(2A) ciil flriñftlr  'i'' S.T.-7 irr ilfl i 3Tl liT  jt sP-TI FtF (iPf1F), j'-'l 91.I 
9Tft1t 3lTt rftii 1c1i (il i5  s1flt i11ie )4)  Tf) 3T RI T8TTi 3TP35Ii 31t9T 'ii, 

4),.fl rrieriI airt1l I / 
The appeal under sub section 2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to die the appeal before the Appellate Tribunal. 

dii ijs i9ftT iei 'i It  sPItiff 5ITfl 'r (z) i 9l sttftiff i r1TRii I Pfilfkiti 1944 4ft iiTrr 
35is,i ai4i, ttrtftc it1a, 1994*liITsT 83 see tii, siTkrcid ifteiITtTk 

 3cMu tti/1I 10 '.4fltNr (10%), RiT t'-  31iff9T i -rfr , uT 1u-r, uu iue rrhT f1l{)e . err 
 cfl ri(1lerr'n 

tii ç'  !J4   i 4çf4 "iTTi fltr i" 
(i)  
(ii) ll I'lclUfit 
(iii)  
- Te!fliT f(it (t" 2) 3t1it)au 2014 Pf)) u4lfli rrrftai utr fmifiur 
ip stIff ist di i j, l 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceding of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

ilTtt[ a3'mriIrur uI -iT: 

"i. -- 1994  di  aierr 35EE  ire 3hP?31st5 erfst, 
uRR, riTr ui ieii, I.u-1fumT, fruilliur, uffrfl e'err, iern, 9di-ii000i,elrfotr 
',lI,lIj-I / . . . 
A revisibn application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Mmist.ry of l'mance, Department of Revenue, 4th 1'loor, Jeevan Deep Building, Parliament Street, New Dcliii-
1l000f, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 r1+fl tivi irdi, ii 'siiii  fl1) air1))) ai.adl ri i1IIt lrd"i-j u-rf1f1) Si 4'Iv.sdl iTT1 
f5rtff er fteTl  stzr1f lRI41i T dki.i, uTfl)) unsy in um uruturrerlir i1.auI eTh'i, di arsii uirtdir 

•'lI4l4 I/ 
In cain of any loss of goods, where the 1pss occurs in transit from a factory to a warehouse or to another factory 
or from qne warehouse to another during the course of processing of the goods in a warehouse or m storage 
whether in a factory or m a warehouse 

intstre' 11h'fl int'wdi erdi4iIa Tfl'-di ijsr   er(ftZ)4lI4i 
. 

In case of rebate of duty of excise on goods exported to any country or territory outside India o( on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

cMI'i ii ipTtriflv fn stt-ttcu 'wj 1lei u-r ijerprdi ii'i (thc)rrrripu*I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

2), 9Thirtm iirr5Tk mfr  

elt of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 'T998. 

iei ii didi ir9sti U EA-8, uftdinirir'iiei  (il'flc1)1tl41V4d1,2001, if1ii 9 prIflfTi, i'i 
Sir'iieui 31I d4cldi"lI-f) Tfjr I ielm i rrrirJjl idir stiirdi urri, diundiSiifvI  srr'. 

1944dii t5-EE  rfttrp-'idisftrstrvur d)irsTR-6dil un'di 

Thàbve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 within 3 months from the date  on which the order sought to be appealed against is 
communicEted and shall be accompanied by two copies each of the 019 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account. 

udia'uraTruurwst fl[ifçi 1Si')ft SiSiTiT4tdi 'ii'fl uTfag I   
'l4I 1'io AI Tlt 11a 'e uT'4Sierrr tiTII 200/- itT 1t11ut?eI 5Il).  dit H -iii b iIC ereul 'II g'rdi uurrlt 
1000/errTl1TTfISlIii) 
The revision app.lication shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and lIs. 1000/- where the amount involved is more than Rupees One Lac. 

wTuTit ' air'1luT.,lI.iI st ITstrrl v 
s di Thu3T idi r4  r ituTfaftt ii4bflur usiTfitsutir direr spf'rer SiT il)flt aidi ter iirkirir 1ETT 'ilil I / In cas& 
if the order coyers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that  the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee dl Rs. 100/- for 
each. 

iririftr ICISi'l "1 stffaurir, 1975, 39di-I iPTt r adilr 1 lVFt idist di ' fa eir flttrfftir  6.50 err '-4I'I'l i 
f9i ftfllur Sill ) ii eT1tII / . S 

One copy of aphcation or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under schedule-I m terms of the Court Fee Act,1975, as amended. 

4liier, iulur SiU1I  p'er t SiIe  ir4Thdtrr nnurrfiienir (lId f[) flIld1, 1982 irftftr iir SiSifi5Jir lI1e) di 
Si ISiISiU i5l SiI )ThITft lit ifrt SIT tSi I'i iiterffftr 1UIT Si Ii I *1 / 
Attention is also invited to the rules covering these and other related matters contamed in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

 u1)fl  urfititidi di  sidistirrl)sr 'il etSIf -ir oeie, fpr 3frt Si4)SieSi illlulv? r 1i, ndi9Tff f"snfir ueis 
www.cbec.gov.in  elI a ureilI I j , , . 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.c'bec.gov.in. 
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:: ORDER IN APPEAL::  

M/s. Sagar Polytechnik Ltd., Unit-Ill, Plot No. 109-ill, GIDC, Tal-

Chotila, Bamanbore, Dist. Surendranagar (hereinafter referred to as 

'Appellant') filed the present appeal against Order-in-Original No. 

01/Demand/2018-19 dated 17.4.2018 (hereinafter referred as "the 

impugned order") passed by Assistant Commissioner, Central GST a 

Central Excise, Division - Surendrangar (hereinafter referred to as "the 

lower adjudicating authority"). 

2. The brief facts of the case are that the appellant provided information 

regarding availment and utilization of Cenvat credit of Service Tax paid on 

outward transportation of goods on being asked by the Range 

Superintendent. The scrutiny of information revealed that the appellant 

during the period from November-2015 to March-2017 availed Cenvat credit 

of service tax paid on outward transportation of the finished goods beyond 

the place of removal as per Para 2 of the impugned order. Show Cause 

Noticea No. CE/BBR/Outward-GTAISagar/201 5-16 dated 21.10.2015 was 

issued on 28.6.2017 to the appellant for recovery of wrongly availed Cenvat 

credit along with interest under Rule 14 of the Cenvat Credit Rules, 2004 

(hereinafter referred to as "the CCR,2004") read with Section 1 IA of the 

Central Excise Act, 1944 (hereinafter referred to as "the Act"). The demand 

of wrongly availed Cenvat credit was confirmed along with interest and 

penalty was also imposed under Rule 15(1) of the Cenvat Credit Rules, 

2004 (hereinafter referred to as "the CCR") read with Section 11AC(1) of 

the Act by the lower adjudicating authority vide the impugned order. 

3. Being aggrieved, the Appellant preferred present appeal on the 

grounds that the lower adjudicating authority has not considered their 

defense submissions to the Show Cause Notice; that audit was conducted 

during 2015-16; that they relied upon Para 8 of CBEC Circular No. 

97/8/2007-ST dated 23.82007 and the decision in the case of Gujarat 

Ambuja Cements reported as 2007(6)STR249(Tri-D); that they relied upon 

Para 5 of CBEC Circular No. 988/I 2/2014 dated 20.20.2014 and decision of 

the Hon'ble CESTAT in the case of Vesuvious India Ltd. reported as 

2014(34)STR26(Cal) and the Hon'ble High Court of Gujarat in the case of 

United Phosphorous Ltd. reported as 2016(46)STR762(Tri-Ahmd). 

Page No.3 of 12 
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3.1 Regarding imposition of penalty under Rule 15(3) of the CCR the 

appellant submitted that element of fraud, collusion, mis-statement or 

suppression of facts, etc. is not present in this case and therefore, 

imposition of penalty is not justified and in support they relied upon the 

following case laws 

(I) Hindustan Steel Ltd. 1978 (2)ELT(J159)(SC); 

(ii) Wiptech Peripherals Pvt. Ltd. 2008(232)ELT62I (Tri-Ahmd); 

(iii) Prem Fabricators 2010(250)ELT26O(Tri-Ahmd); 

(iii) Gujarat Narmada Fertilizers C. Ltd. 2009 (240)ELT661(SC); 

(iv) Nestle India Ltd. 2009 (237)ELT102(SC); 

(v) Itel Industries Pvt. Ltd. 2004 (163)ELT219(Tri-Bang). 

4. Personal hearing in the matter was attended on 18.4.2019 by Shri 

Balbhadra Jadeja, Manager(EXIM) of the appellant who reiterated the 

grounds of Appeal and submitted that their goods were delivered on FOR 

basis; that they have nothing more to add; that on query that whether 

outward transportation cost has been added to the assessable value of the 

goods for payment of duty, he could not reply and said that they would 

submit evidence to support this plea that outward transportation charge was 

added in the assessable value for payment of CE duty. The appellant vide 

their letter dated 25.4.2019 submitted copies of Contracts No. 

GWSSB/Mat.CELL/C/FQC/Ringfit UPVC Pipes/75-31 5/2015/2 dated 

10.2.2015, No. GWSSB/Mat.CELL/C/FQC/HDPE(PE-i 00)Pipes/50- 

450/2015-9 dated 16.6.2015, No. GWSSB/Mat.CELL/C/FQC/Ringfit UPVC 

Pipes/63-315/2016/1 dated 27.5.2016 and No. SK/Refund Claim/Ui of 

2015-16 entered into with Gujarat Water Supply and Sewerage Board 

evidencing that their final products were cleared on FOR basis. 

4.1 Personal hearing notices were sent to the Department, however, 

neither any reply/response came nor any one appeared during or after PH. 

FINDINGS  :- 

5. I have carefully gone through the facts of the case, the impugned 

order, the grounds of appeal and submissions made by Appellant during the 

personal hearing. The issue to be decided in this appeal is that whether 

the impugned order passed by the lower adjudicating authority disallowing 
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Cenvat credit of Service Tax paid on Outward transportation is correct, legal 

and proper or not. 

6. I find that definition of "input service" as provided during the relevant 

time under Rule 2(l) of Cenvat Credit Rules, 2004 reads as under:- 

"(I) "input service" means any sen/ice, - 
(i) used by a provider of taxable sen/ice for providing an 

output sen/ice; or 
(ii) used by the manufacturer, whether directly or indirectly, in 

or in relation to the manufacture of final products and 
clearance of final products upto the place of removal, 

and includes services used in relation to setting up, modernization, 
renovation or repairs of a factory, premises of provider of output 
sen/ice or an office relating to such factory or premises, 
advertisement or sales promotion, market research, storage upto 
the place of removal, procurement of inputs, accounting, auditing, 
financing, recruitment and quality control, coaching and training, 
computer networking, credit rating, share registry, and security, 
inward transportation of inputs or capita! goods and outward 
transportation upto the place of removal;". 

6.1 From above, it is observed that "input service" means any service 

used by the manufacturer, whether directly or indirectly, in or in relation to 

manufacture of final products and clearance of final products upto the place 

of removal and outward transportation upto the place of removal. It is, 

therefore, evident that as per main clause - the service should be used by 

the manufacturer which has direct or indirect relation with the manufacture 

of final products and clearance of final products upto the place of removal 

and the inclusive clause restricts the outward transportation upto the place 

of removal. 

6.2 The place of removal has been defined under Section 4(3)(c) of the 

Act which reads as under :- 

"place of removal" means a factory or any other place or premises 

of production or manufacture of excisable goods; a warehouse or 

any other place of premises wherein the excisable goods have been 

permitted to be stored without payment of duty or a depot, premises 

of a consignment agent or any other place or premises from where 

the excisable goods are to be sold. 
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7. I find that the issue is no more res integra and the Hon'ble Supreme 

Court vide judgment dated 01.02.2018 in the case of Ultratech Cement Ltd 

reported as 2018-TIOL-42-SC-CX has held as under: 

"4. As mentioned above, the assessee is involved in packing and 
clearing of cement. It is supposed to pay the sen/ice tax on the 
aforesaid services. At the same time, it is entitled to avail the benefit 
of Cen vat Credit in respect of any input service tax paid. In the instant 
case, input service tax was also paid on the outward transportation of 
the goods from factory to the customer's premises of which the 
assessee claimed the credit. The question is as to whether it can be 
treated as 'input service'. 

5. 'Input service' is defined in Rule 2(I) of the Rules, 2004 which reads 
as under: 

"2(I) "input service" means any sen/ice:- 

(i) Used by a provider of taxable sen/ice for providing an output 
services; or 

(ii) Used by the manufacturer, whether directly or indirectly, in or in 
relation to the manufacture of final products and clearance of final 
products upto the place of removal and includes services used in 
relation to setting up, modernization, renovation or repairs of a 
factory, premises of provider of output service or an office relating to 
such factory or premises, advertisement or sales promotion, market 
research, storage upto the place of removal, procurement of inputs, 
activities relating to business, such as accounting, auditing, financing 
recruitment and quality control, coaching and training, computer 
networking, credit rating, share registry, and security, inward 
transportation of in puts or capital goods and outward transportation 
upto the place of removal;" 

6. It is an admitted position that the instant case does not fall in sub-
clause (I) and the issue is to be decided on the application of sub-
clause (ii). Reading of the aforesaid provision makes it clear that 
those services are included which are used by the manufacturer, 
whether directly or indirectly, in or in relation to the manufacture of 
final products and clearance of final products 'upto the place of 
removal'. 

7. It may be relevant to point out here that the original definition of 
'input service' contained in Rule 2(l) of the Rules, 2004 used the 
expression 'from the place of removal'. As per the said definition, 
service used by the manufacturer of clearance of final products 'from 
the place of removal' to the warehouse or customer's place etc., was 
exigible for Cenvat Credit. This stands finally decided in Civil Appeal 
No. 11710 of 2016 (Commissioner of Central Excise Belgaum v. MIs. 
Vasavadatta Cements Ltd.) vide judgment dated January 17, 2018. 
However, vide amendment carried out in the aforesaid Rules in the 
year 2008, which became effective from March 1, 2008, the word 
'from' is replaced by the word 'upto'. Thus, it/s only 'upto the place of 
removal' that service is treated as input service. This amendment has 
changed the entire scenario. The benefit which was admissible even 
beyond the place of removal now gets terminated at the place of 
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removal and doors to the cenvat credit of in put tax paid gets closed at 
that place. This credit cannot travel therefrom. It becomes clear from 
the bare reading of this amended Rule, which applies to the period in 
question that the Goods Transport Agency service used for the 
purpose of outward transportation of goods, i.e. from the factoiy to 
customer's premises, is not covered within the ambit of Rule 2(I)(i) of 
Rules, 2004. Whereas the word 'from' is the indicator of starting point, 
the expression 'upto' signifies the terminating point, putting an end to 
the transport journey. We, therefore, find that the Adjudicating 
Authority was right in interpreting Rule 2(1) in the following manner: 

"... The in put service has been defined to mean any service 
used by the manufacturer whether directly or indirectly and 
also includes, interalia, services used in relation to inward 
transportation of inputs or export goods and outward 
transportation upto the place of removal. The two clauses in 
the definition of 'input services' take care to circumscribe 
input credit by stating that sentice used in relation to the 
clearance from the place of removal and service used for 
outward transportation upto the place of removal are to be 
treated as input service. The first clause does not mention 
transport service in particular. The second clause restricts 
transport service credit upto the place of removal. When 
these two clauses are read together, it becomes clear that 
transport services credit cannot go beyond transport upto the 
place of removal. The two clauses, the one dealing with 
general provision and other dealing with a specific item, are 
not to be read disjunctively so as to bring about conflict to 
defeat the laws' scheme. The purpose of interpretation is to 
find harmony and reconciliation among the various 
provisions. 

15. Credit availability is in regard to 'inputs'. The credit 
covers duty paid on input materials as well as tax paid on  
services, used in or in relation to the manufacture of the 'final 
product'. The final products, manufactured by the assessee  
in their factory premises and once the final products are fully 
manufactured and cleared from the factory premises, the  
question of utilization of service does not arise as such  
services cannot be considered as used in relation to the  
manufacture of the final product. Therefore, extendinq the  
credit beyond the point of removal of the final product on  
payment of duty would be contrary to the scheme of Cenvat 
Credit Rules. The main clause in the definition states that the 
service in regard to which credit of tax is sought, should be 
used in or in relation to clearance of the final products from 
the place of removal. The definition of input services should 
be read as a whole and should not be fragmented in order to 
avail ineligible credit. Once the clearances have taken place, 
the question of granting in put service stage credit does not 
arise. Transportation is an entirely different activity from  
manufacture and this position remains settled by the  
judqment of Honorable Supreme Court in the cases of 
Bombay Tyre International 1983 (14) ELT = 2OO2-TOL-374-
SC-CX-LB, Indian Oxygen Ltd. 1988 (36) ELT 723 SC 
= 2002-TIOL-88-SC-CX and Baroda Electric Meters 1997 
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(94) ELT 13 Sc = 2002-TIOL-96-SC-CX-LB. The post 
removal transport of manufactured qoods is not an input for 
the manufacturer. Similarly, in the case of MIs. Ultratech 
cements Ltd. v. CCE, Bhatnagar 2007 (6) STR 364 (Tn) 
= 2007 -TIOL-429-CESTAT-AHM, it was held that after the  
final products are cleared from the place of removal, there  
will be no scope of subsequent use of service to be treated 
as input. The above observations and views explain the 
scope of relevant provisions clearly, correctly and in 
accordance with the legal provisions." 

8. The aforesaid order of the Adjudicating Authority was upset by the 
commissioner (Appeals) principally on the ground that the Board in 
its circular dated August 23, 2007 had clarified the definition of 'place 
of removal' and the three conditions contained therein stood satisfied 
insofar as the case of the respondent is concerned, i.e. (I) regarding 
ownership of the goods till the delivery of the goods at the purchaser's 
door step; (ii) seller bearing the risk of or loss or damage to the goods 
during transit to the destination and; (iii) freight charges to be integral 
part of the price of the goods. This approach of the commissioner 
(Appeals) has been approved by the CESTAT as well as by the High 
court. This was the main argument advanced by the learned counsel 
for the respondent supporting the judgment of the High court. 

9. We are afraid that the aforesaid approach of the Courts below is 
clearly untenable for the following reasons: 

10. In the first instance, it needs to be kept in mind that Board's 
circular dated At/gust 23, 2007 was issued in clarification of the 
definition of 'input service' as existed on that date i.e. it related to 
unamended definition. Relevant portion of the said circular is as 
under: 

"ISSUE: Up to what stage a manufacturer/consignor can take credit 
on the service tax paid on goods transport by road? 

COMMENTS: This issue has been examined in great detail by the 
CESTAT in the case of MIs Gujarat Ambuja cements Ltd. vs CCE, 
Ludhiana [2007 (6) STR 249 Tri-D] = 2007 -TIOL-429-CESTAT-AHM. 
In this case, CESTA T has made the following observations:- 

"the post sale transport of manufactured goods is not an input for the 
manufacturer/consignor. The two clauses in the definition of ?nput 
services' take care to circumscribe input credit by stating that service 
used in relation to the clearance from the place of removal and 
service used for outward transportation upto the place of removal are 
to be treated as input service. The first clause does not mention 
transport service in particular. The second clause restricts transport 
service credit upto the place of removal. When these two clauses are 
read together, it becomes clear that transport service credit cannot go 
beyond transport upto the place of removal. The two clauses, the one 
dealing with general provision and other dealing with a specific item, 
are not to be read disjunctively so as to bring about conflict to defeat 
the laws' scheme. The purpose of interpretation is to find harmony 
and reconciliation among the various provisions". Similarly, in the 
case of M/s Ultratech Cements Ltd vs CCE Bhavnagar - 2007 -TOIL-
429-CESTAT-AHM, it was held that after the final products are 

Page No. 8 of 12 



* AppeaL No: V2/ 119/BVR/2018-19 

-9- 

cleared from the place of removal, there will be no scope of 
subsequent use of sen/ice to be treated as input. The above 
obseniations and views explain the scope of the relevant provisions 
clearly, correctly and in accordance with the legal provisions. In 
conclusion, a manufacturer / consignor can take credit on the service 
tax paid on outward transport of goods up to the place of removal and 
not beyond that. 

8.2 In this connection, the phrase 'place of removal' needs 
determination taking into account the facts of an individual case and 
the applicable provisions. The phrase 'place of removal' has not been 
defined in CENVAT Credit Rules. In terms of sub-rule (t) of rule 2 of 
the said rules, if any words or expressions are used in the CENVAT 
Credit Rules, 2004 and are not defined therein but are defined in the 
Central Excise Act, 1944 or the Finance Act, 1994, they shall have 
the same meaning for the CENVAT Credit Rules as assigned to them 
in those Acts. The phrase 'place of removal' is defined under section 
4 of the Central Excise Act, 1944. It states that,- 

"place of removal" means- 

(i) a factory or any other place or premises of production or 
manufacture of the excisable goods; 

(ii) a warehouse or any other place or premises wherein the excisable 
goods have been permitted to be stored without payment of duty, 

(iii) a depot, premises of a consignment agent or any other place or 
premises from where the excisable goods are to be sold after their 
clearance from the factory; 

from where such goods are removed." 
It is, therefore, clear that for a manufacturer /consignor, the eligibility 
to avail credit of the service tax paid on the transportation during 
removal of excisable goods would depend upon the place of removal 
as per the definition. In case of a factory gate sale, sale from a non-
duty paid warehouse, or from a duty paid depot (from where the 
excisable goods are sold, after their clearance from the factory), the 
determination of the 'place of removal' does not pose much problem. 
However, there may be situations where the manufacturer /consiqnor 
may claim that the sale has taken place at the destination point 
because in terms of the sale contract /aqreement (I) the ownership of 
qoods and the property in the qoods remained with the seller of the  
qoods till the delivery of the goods in acceptable condition to the  
purchaser at his door step; (ii) the seller bore the risk of loss of or 
damaqe to the qoods during transit to the destination; and (iii) the  
freight charges were an inteqral part of the price of goods. In such 
cases, the credit of the service tax paid on the transportation up to 
such place of sale would be admissible if it can be established by the 
claimant of such credit that the sale and the transfer of property in 
goods (in terms of the definition as under section 2 of the Central 
Excise Act, 1944 as also in terms of the provisions under the Sale of 
Goods Act, 1930) occurred at the said place." 

11. As can be seen from the reading of the aforesaid portion of the 
circular, the issue was examined after keeping in mind judgments of 
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CESTAT in Gujarat Ambuja Cement Ltd. and MIs. Ultratech Cement 
Ltd. Those judgments, obviously, dealt with unamended Rule 2(I) of 
Rules, 2004. The three conditions which were mentioned explaininq  
the place of removal' as defined tinder Section 4 of the Act, there is  
no quarrel upto this staqe. However, the important aspect of the  
matter is that Cenvat Credit is permissible in respect of 'input service' 
and the Circular relates to the unamended regime. Therefore, it 
cannot be applied after amendment in the definition of 'input service' 
which brouqht about a total chanqe. Now, the definition of 'place of 
removal' and the conditions which are to be satisfied have to be in the  
context of 'upto' the place of removal. It is this amendment which has  
made the entire difference. That aspect is not  dealt with in the said 
Board's circular, nor it could be. 

12. Secondly, if such a circular is made applicable even in respect of 
post amendment cases, it would be violative of Rule 2(l) of Rules,  
2004 and such a situation cannot be countenanced. 

13. The upshot of the aforesaid discussion would be to hold that 
Cenvat Credit on qoods transport aqency service availed for transport 
of qoods from place of removal to buyer's premises was not 
admissible to the respondent. Accordingly, this appeal is allowed, 
judgment of the High Court is set aside and the Order-in-Original 
dated August 22, 2011 of the Assessing Officer is restored." 

(Emphasis supplied) 

8. In view of above legal position already decided by the Hon'ble 

Supreme Court, Cenvat Credit on GTA service availed by the appellant for 

outward transportation of their final products from the place of removal to 

the buyer's premises is not admissible w.e.f. 01.04.2008. The period 

involved in this case is from November-2015 to March-2017, and hence, 

Cenvat credit of Service Tax paid on GTA for outward transportation of the 

final products cannot be allowed. The reliance placed upon Hon'ble 

CESTAT's orders and CBEC Circulars is not relevant now / in this case and 

has to be considered per incuriam in the light of the aforesaid judgment of 

the Hon'ble Apex Court in the case of M/s. Ultratech Cement Ltd. 

9. Regarding penalty imposed under Rule 15(1) of CCR,2004 read with 

Section 1 1AC(1) of the Act, I find that this is case of periodical demand 

raised by the Department and there is no allegation of suppression of facts 

with intent to evade payment of duty or fraudulently availment of Cenvat 

credit by the appellant and there is no evidence to that effect since 

disputed Cenvat credit has been shown by the appellant in their statutory 

returns filed with the Department. In my considered view, therefore, the 

issue involved in this case is of interpretation of the place of removal. I, 

therefore, do not see any reason to impose penalty under Section 1 IAC(1) 
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of the Act and to uphold penalty of Rs. 4,77,496/- imposed upon the 

appellant and hence, penalty imposed is required to be set aside. I rely on 

the judgment of the Hon'ble Supreme Court in the case of CCE, Jaipur Vs. 

Shree Rajasthan Syntex Ltd. reported as 2015 (318) ELT 626 (SC) wherein 

in similar set of the facts, penalty has been set aside holding as under :- 

"4. We may state here that the period involved is November 
1996 to July, 2001. Show cause notice in this behalf, as noted 
above, was issued on 26-11-2001. The valuation of the 
excisable goods has to be in terms of Section 4 of the Central 
Excise Act, 1944. The said Section was amended in the year 
2000 which amendment came into effect on 1-7-2000. The legal 
position relating to identical sales tax incentives Scheme which 
would prevail in view of the unamended provision as well as 
amended provision, came up for consideration before this Court 
in Commissioner of Central Excise, Jaipur-Il v. Super Syncotex 
(India Ltd.) - 2014 (301) E.L.T. 273 (S.C.). This Court took the 
view, after analysing the provision of Section 4 which provided 
prior to the amendment, that the assessee would be entitled to 
claim deductions towards sales tax from the assessable value 
and sales tax incentive which is retained by the assessee 
namely 75% sales tax amount in this case. The Court also held 
that this position changed after the amendment in Section 4 
with effect from 1-7-2000 and in arriving "the transaction value" 
the amount of 75% which was retained by the assessee, will be 
included. As per the aforesaid decision, the 
assessee/respondent herein will not be liable to pay any excise 
duty on the sales tax amount which was retained under the 
Incentive Scheme up to 30th June, 2000. However, this 
component of sales tax which was retained by the assessee 
after 1-7-2000 shall be includibie in arriving at the transaction 
value and sales tax shall be paid thereon. 

5. Insofar as the question of extended period of limitation is 
concerned, we have gone through the order of the 
Commissioner and are of the opinion that he has rightly held 
that the extended period of limitation as per the proviso of 
Section IIA(1) of the Central Excise Act, 1944 would be 
applicable in the given circumstances. 

6. However, we are of the opinion that in a case like the  
present one, where the leqal position and interpretation of 
unamended Section 4 and the position after the amendment in  
the said provision with effect from 1-7-2000 was in a fluid state,  
it would not be appropriate to levy the penalty. 

7. In the aforesaid circumstances the present appeals are 
allowed in part by sustaining the Commissioner's Order-in-
Original passed on 10-3-2003 insofar as it relates to the period 
from 1-7-2000 to July 2001 but the penalty is set aside. 
However, there shall be no order as to costs." 

[Emphasis supplied] 
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10. In view of above, I uphold the impugned order confirming demand of 

wrongly availed Cenvat Credit on outward transportation of their final 

products along with interest, however, penalty imposed under Rule 15(1) of 

OCR, 2004 read with Section 1 1AC of the Act is set aside and the appeal is 

allowed to this extent. 

?. c1ctdi RI c 4) dI 3i'-1)c Y,1c1-d d 11'-1I iIdI I 

11. The appeal filed by the appellant is disposed off in above terms. 

'— 

(c -il'& '1c1'i) 

1Tf 31Ich1 (31t11) 

BY R.P.A.D  
To, 
M/s. Sagar Potytechnik Ltd., Unit-Ill, 
Plot No. 109-111, 
GIDC, Tal-Chotila, Bamanbore, 
Dist. Surendranagar 
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