
i'ts  "n 1(a,) P' elli STTT pli"ii P P"liT P' 9'2 pIi"i #IRT 9'A'i,l n'4i'n 57'9'  '9' ii'r Ai'lni'4 '4i'.li4SfiT 
51114 1 .I,,c'H i,54l4'i 11'1 9i4t 3l4l- 2 ESfl'9TSf' iis 

To the West reaional bench of Customs,Excise & Service Tax Appellate Tribunal (CESTAT) at, 2  Floor, Bhaumalr Bhawan, 
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

14'ii'4 '4i'.i 51'r'i P9'9'5T 9'Ivi i4-4n Sf iP-'ii cr114 519.r' 1)l.1llt:14, 2001, Pr i' 6Sf c1nii Plln ft 

(iii)
91'1EA-3PT2i9'f1 .4l 41'li 1i1Ui F  Pr9'9'9'T9Sf.1I9',59T anUs 

TiT 5 PT a-i1 Pr9',5 'iia TTT PT 50 io 9Sf tP4'i 50 Sf 1'Trf tfflSf PT P019': 1,000/- PT9, 5,000/- PTT 
4i 10,000/- PT aif1 i -r rnp 'af 4nr p'i oPn DpPrPT sj.iij, fp 5l'11",1 s,41iSf7r, 9'TSf1 -. 

'1—v TP'' nt PT 1i4f'c. Sf 9'F1 i "i 's1ficl PSf'2'2PT F4I illi lila' 9'PTSSfSTP2PT '{•inH, SfF'2Sf 
c1T'STr0T llf 'p14l'1 -oi fip.'ui o-i 3rrsr( sT)P)r  p-p.- 500/1-°-P-r 

.1 -- Pnr 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.1O,000/- where amount of dutydernand/interest/penafty/refund is upto S Lee., 5 Lee to 50 Lee and above 50 tat respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the plate where me bench of 
any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shar be 
accompanied bye fee of Rs. 500/-. 

:T 0/0 THE PRINCIPAL COMMISSIONER (APPEALS) GST &CENTL EXCISE 

_____ ,
7cd Floor. GST Bhav an 

t i Race Course Ring Road 

001 

Fele Fa\ No. 0281 — 2477952/2441142 Email: cexapPeaJLotmc0 

Appeal 'File No. 

\'2/6 & 6A/BVR12019  

/T 

' a sE4.itT(0rder-ln-APP1l No.): 

03.05.2019
/ 

Date of Order:
Daie of issue. 

t W?'t' 'tfl
rr nftT / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajk0t 

Tf a1li'/ 1t
r'I 

 TT 'ot1 

Arising out of above mentioned 010 issued by
jional/JOi flt/Deputy/A5si5tant Commissioner, Central Excise/ST / GST, 

ajkot/)amnagar/Gahiam 

Sf &aiI ) Sf1 144 'T9T /Name&AddreSS of theAppe11afltS&ReSP0n1t :- 

M/s G.S. Ship 
Breaking Corporatiofl,PI0t No. 90, Ship Breaking Yard, Alang, Bhavnagar. 

T 3PTsf(9'i'i) p5 liia9 eo tT 9i' PTPT .ii / 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority :n the rollowing way. 

(A) PT - 4 - fl  4 'i T 9 - Ii PTT TF FT - i 94 .zrT 3aB T 

ifie, i994 PT86 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

0) E 5 'Pql' 9'TI1 -4Il 

The special bench 'of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, EEC Puram New Delhi in all :nattrs 
relating to classification and valuation. 

ST1 / 

0.1.0. No. 
oI/SUPDT/ALA32/2Ol 

8-19 

8-19 

Date: 
3I12/2C8 

07.05.2019 

(B) mI'i 9'PTT9i, o .1994 9Sf 86(1)tT 2'144-i 11lP I'4tsl') 1994, 'P9' 9(1)P9ajftp 

,ilF i) Pli) 1 '2 'Rs • T 4 I,ollM 'fi '1' 0'PT lHil,PT1T5 P1T'2Rt 
'201,5 si's wTrTPT 50 PTSf '4" 9Sf s11ii 50 9TSf wTI7  31F'2)Sf9'r PrP'T: 1,000/- TR, 5,000/-."a4'9'2T 10,000/- SfSf Sf1 
SOFT 9Sf 9'fEf 1sO P01 9ii1 i 5[P0 1ST ''l-ni 9'9i9r 9U'.(i4 mi'4119'b'4 f PTPT Pr ''ci' s..- 
lli-lmt. ars 1S1SPTFT ti ''Slipni 9Sf 5P 9TTE'i tIl lH5' I 'lniiS'P si' PT S-jInli, 9Sf Sf129' lTPT 9'PTPT 4a car 'pfv ,4 4l4lt I OF'li 9In-P095OO/PTst  T°-TP0--t 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadrupiicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees cf Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Ps. Fifty Lakhs, Rs.1Q,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the benca of 
nominated Public Sector Sank of the place where the bench of Tribunal is situated. / Application made for grant of stay sha'! be 
accompanied by a fee of Rs.SOO/ 



r" 

loo4
2) (2A)

__ 1994, 921 
S T / 

lJ

,, 'j 'ItI 

The appeal under sub secon (2) and (2A) of the section 86 the Finance Act 1994, shall be flied in For ST.7 as rrescroed under Rule 9 (2J 
& 9(2A) of the Seice Tax Rules, 1994 and shall be accompanied by a copy of order 

Comrnissoner Cenfral Excise or Commissioner, Central Excise (APPeals) (one of which shall be a cert:fled copy) mm copy of the order Passed by the 
Commissionerauthorizin the Assistant Commissioner or 3eputv 

Commissioner of Central Excise/ 
Se'ice Tax to flle the aPpeal before the Appellate Tribunal. 

_ 1944 

3r-
O9

I S3 I
T 10 (1 30/  

1I r
I F F 

ir'vi ''r. 

-,_ 43) p 6
,. (' 2) 234 o 'fI P i'i 

ane' o
CETAT under Section 35F of the Central Excise Act, 1944 which is also 

oo c e o Sevice Ta under Secuan 83 & he Fnance Act 199d an apneal aganst Lhis order scm Je cm Thionmop oaent of 1f
d ordtyandpeal mmsp co 

g a RS0Coes E\cise ann Se ce Tax D Demanded snall include 
amount determined unoer Section i 0: 
amount of eoneous Cenvat Creoit take 

- C a Crenit Ruies 

aorprwrcmen epr of (o 2)ALT- and apuems 

o 0i .0, 4 P 414, t -1 

l'L.1-1 F10I'll Tlx,4 i  4rFy,4.iI. -. 
it9-,r 0i 

to a warehouse or to another factory 
goods in a warehouse or in storage 

Irn'i TT 4TT 4n P9TF'T 4PT'T' - 
ncse Or goons exported outside India eport to Iepa1or Bhutan, thoutpxoent of duty. 

8,r TfFT'1 - i eP 1l2OO' 9Ti I" _ 

- . In I )I 

I4 194 35 EE 41J fl TR 6
Li 

The âove apolicatioF shall be made in duplicate in Form No. EA-8 as specifled under Rule ° of Central xcis 
Irnpeals) Hales 200i irthir months ifom the na e on in ch the mder sou

to be anpealed aaast i 

communictf and shall be accompanied by two copies each of the OIQ and Ordr-In-APPe. It shoul also be 

accornoanlea u\ 
a opy Or TR-6 Cnallan evidencing na\ent of prescribed fee as prescribed under Section 3a- 

FE of CEA. 19p4, under Ma(or Head of Account. 

P1 4 4 i -1 I 

iPIT"i P11 T7200/I 

The revisioh apphCauofl shall be accompanied, by a fe,of Rs. 200/- where the amount involved in Rupees One 

Lac or less anas. i000/- 
where the amount involveo os more than Rupees One Lac. 

- F ___ ___ _
i __

1II
P I  pI - - 

i 4 II i II L ---,
4 pIL - / In case 

f the order covers variousnumbers of order- in Original, fee for each 0.1,0. should be pmd m the,aloreSaid 
manner, not ucthstandiflg the fact that the one appeal to the Appellt T0unal or the one application to the 
Central Govt. As the case may be. is fdled to avoifi scriptoria 9ork if excising Rs. 1 lh fee ol Rs. 100/- for 

each. 

- TT..11 I  I 41  975 JF°i I 4' 1 4i1  1F r.TT 41- ttF I  6 50 'T1 TT I I 

0P. P111J P111 PT P17111/ Ore coos of apo' carton or 0 I 0 as me case ma\ o and Lhe o oer m he aojuOicartn authont\ shall mar a 
court f srap of Rs.6.50 as prescribed unoer S3hecuieI in terms of the Court Fee Act9 

io, as amended. 

PP1- i-AIr ',y' 4L' 1I' ( F) IL'ii. 1982
I.'1L P1 

NI'4II lt p1- '47 P1TF 09P1-P1'P1PT7I/ 
Attention is also invited to the rules coveF these and other related matters contamed in the Customs. Excise 

and Semice Appellate Tribunal (Procedure) u1es. 1982. 

P iP1111TF 9111-171-) 1- 0i41'1 P11-
1-11tTF P1PTP, TP1TF oil' 1i'i 9TF5U PP1, ?I11P1P7 lTHI4 FF71-- 

untv.cbec.goV.ifl P1FF1T 1 J . . For the elaoorate. aetailed and latest provisions relating to filing of appeal to the higher appeliate authority, the 
appellant may refer to the Departmental \vebsite ,vw.coec.gov.ir

. 

! / 

h'J°Th,iT' 1 1p1tIN0j 
F 4T 'j' '- 'i T 1'• F T1T 

Fl! - 
cage of any 1dss of goods, where the loss occurs in transit from a factory 

or orom one wareriouse to another during the course of processing of the 
woetner in a factory or in a warehouse 

- f1T   FT7()41 
TiTF7{PL-I I / 

In case of rebate of duty of excise on goods exported to any country or territor outsIe lnoia oi on excsaoe 
material used in the manufacture of the goods which are exoorted to any country or territory outsine India. 



Appeal No: V2/6&6A/BVRI2Q19 

3 

:: ORDER-IN-APPEAL::  

M/s.. G.S. Ship Breaking Corporation, Plot No. 90, Ship Breaking Yard, 

Alang, Bhavnagar (hereinafter referred to as 'Appellant') filed the present 

appeal against Orders-in-Original No. 01 a 02/SUPDT/ALANG-3/BVR-2/2018-19 

dated 13.12.2018 (hereinafter referred as "the impugned orders") passed by 

Superintendent, CentraL GST a Central Excise, Atang-3, SBY, Atang (hereinafter 

referred to as "the tower adjudicating authority"). 

2. The brief facts of the case are that Appellant was issued Show Cause 

Notices No. CGST/AR-II/Alang/SCN/G.S.-90/2016-17 dated 19.12.2016 & dated 

13.7.2018 on the ground that they did not file E.R.-1 monthly return in time but 

late in contravention of Rule 12(1) of the Central Excise Rules, 2002 (hereinafter 

referred to as "the CER") during the period from April-2015 to November-2016 and 

December-2016 to February-2017 respectively, and therefore, penalty under Rule 

12(6) of the CER was proposed to be imposed on them. The Show Cause Notices 

were adjudicated by the lower adjudicating authority vide the impugned orders by 

imposing penalty of Rs. 3,35,000/- and Rs. 6,900/- respectively under Rule 12(6) 

of the CER. 

3. Being aggrieved with the impugned orders, Appellant preferred these 

appeals, inter-alia, on the grounds that the Appellant had neither imported any ship 

nor carried out any manufacturing activity during the period under consideration 

and therefore, no penalty is imposable on them; that the appellant relied upon a 

decision of the Hon'ble CESTAT in the case of Ashok Rastogi reported as 1998 

(104) ELT 480 (Tn); claimed that no penalty is imposable on them as no business 

was carried out by them during the period under question; that quantum of penalty 

cannot be more than the duty involved as laid down in the case of M/s. Sonex 

Chemicals reported as 2003(156) ELT 1024(Trib) and since all returns are nil, no 

penalty is imposable on them under Rule 12(6) of the CER. 

3.1 Vide letter dated 12.4.2019, Appellant further submitted a copy of 

Panchnama dated 24.7.2008 drawn by the Port Officer, Ship Recycling Yard, 

Alang to the effect that Plot No. 90 belonging to M/s. G.S. Shipbreaking was taken 

over by them as M/s. G. S. Shipbreaking could not pay outstanding renewal 

charges for Plot No. 90 of the Yard to Gujarat Maritime Board. 
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4. Personal hearing in the matter was attended by Shri Ghanshayam Harsora, 

Accountant, who reiterated the grounds of appeals and submitted that they did not 

get any order to undertake any ship breaking till date; that only mistake they 

committed that they did not file returns in time; that it happened because the 

owner/Appellant is illiterate person and the then Accountant, had been removed 

and Appellant did not file returns under impression that return was not required to 

be filed since no business was undertaken; that appeals may be allowed by sethng 

aside penalty. 

4.1 Personal hearing notices were sent to the Department, however, no officer 

appeared. 

FINDINGS 

5. I have carefully gone through the facts of the cases, the impugned orders 

and the grounds of appeals and written as well oral submissions made by the 

appellant. The issue to be decided in the present appeals is as to whether 

imposition of penalty under Rule 12(6) of the CER is proper and legal or not in the 

facts and circumstances of the case. 

6. The appellant has contended that they have neither carried out any 

manufacturing activity nor transacted any business during the period under 

consideration and therefore, no penalty is imposable for late filing of NIL E.R.-1 

returns. 

7. In this regard, I would like to reproduce the relevant provisions of Rule 12 

of the CER read as under :- 

"12(1) (1) Every assessee shalt submit to the Superintendent of 
Central Excise a monthly return in the form specified by notification 
by the Board, of production and removal of goods and other relevant 
particulars, within ten days after the close of the month to which the 
return relates :" 

"12 (6) Where any return referred to in this rule is submitted after 
due date as specified for every, return or statement, an amount 
calculated at the reate of one Hundred Rupees per day subject to a 
maximum twenty thousand Rupees for the period of delay in 
submission of each such return of statement shall be payable to the 
credit of the Central Government." 
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"Provided that in respect of the cases where the details relating to 
such transactions are recorded in the specified record for the period 
beginning with the 8th April, 2011 upto the date on which the Finance 
Bill, 2015 receives the assent of the President (both Days inclusive), 
the penalty shall be fifty per cent of the service tax so determined. ". 

7.1 I find that the impugned orders imposed penalty stating as under 

I "-"-" LcLL4LLjs 
view of the above, it is clear that after introduction of Rule 12(6) of the 

c,20O2 , there is no Option with the Noticee but to pay late fee on late filing 
0çCefltr Excise E.R. 1 returns which Were filed late (or after due date) . Hence 

oticee has to pay the late on late filing of their monthly E.R. 1 returns as 
1 uoned below (only returns for the Month April-20 15 and May-20 15 were 
filed in time) 

SL. NO. j MONTH - DUE DATE DATE OF FILING DAYS DELAY PENALTY 
1 APRIL2015 10-May-2015 6-May-2015 0 0 I 2 MAY2015 10-Jun-2015 3-Jun-2015 0 0 
1 JUNE2015 10.Jul-2015 12-Mar-2017 611 20000 
2 JULY2015 10-Aus-2015 12-Mar-2017 580 20000 \ 
3 AUGUST2015 10-Sep-2015 12-Mar-2017 549 20000 
4 SEPTEMBER2015 10-Oct-2015 12-Mar-2017 519 20000 
5 OCTOBER2015 10-Nov-2015 12-Mar-2017 488 20000 

6 NOVEMBER2015 10-Dec-2015 12-Mar-2017 458 20000 

7 DECEMBER2015 10.Jan-2016 12-Mar-2017 427 20000 

8 JANUARY2016 10-Feb-2016 12-Mar-2017 396 20000 

9  FEBRUARY,2016 10-Mar-2016 12-Mar-2017 367 20000 

10  MARCH2016 10-Apr-2016 12-Mar-2017 336 20000 

11  APRIL2016 10-May-2016 12-Mar-2017 306 20000 

12  MAY,2016 10-Jun-2016 15-Mar-2017 278 20000 

13 JUNE,2016 10-JuI-2016 12-Mar-2017 245 20000 

14 JULY,2016 10-Aug-2016 12-Mar-2017 214 20000 

15 AUGUST2016  10-Sep-2016 12-Mar-2017 183 18300 

SEPTEMBER,2016 10-Oct-2016 12-Mar-2017 153 15300 
16 

10-Nov-2016  12-Mar-2017 122 12200 
17 OCTOBER,2016 

10-Dec-2016 12-Mar-2017 92 9200 
18 NOVEMBER2016 

10.Jan-2017 12-Mar-2017 61 6100 
19 DECEMBER,2016 

10-Feb-2017 12-Mar-2017 30 300 
20 JANUARY2017 

15-Mar-2017 s 500  
21 FEBRUARY,1L_ 10-Mar-2017 

TOTAL LATE FEE U/RULE 12(p) 3,41,900 

7.2 It is a fact that the Appellant failed to file ER-I Returns for 21 months, which 

were all NIL returns. However, it is also a fact that the possession of Plot No. 90 

where manufacturing activity could have been carried out, was taken over by 

Gujarat Maritime Board on 24.7.2008 and the appellant could not I did not 

undertake any work as is evident from letter No. NIL dated 12.4.2019 which is 

reproduced as under :- 
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"Further enclosed is the copy of panchnama dated 24.07.2008 drawn 
by Port Officer, Ship Recycling Yard, Alang under which our plot was 
kept possession of by Gu/arat Maritime Board..... 

[Emphasis supplied] 

7.2.1 Further, letter F. No. GMB/Alang/90/7149 dated 24.9.2003 of Gujarat 

Maritime Board in connection with Plot No. 90 of SBY, Alang is reproduced as 

under 

"In this connection, in response to this officer letter GMB/Alang/90/7029 
dated 20/9/03 a sum of Rs. 1,82,250/- by D.D. No.640337 to 640340 has 
been paid to this office for change in the name, status and constitution in 
your firm. This change will affect the status, control and management of 
the permission holder of Plot No. 90, admeasuring 30mX45m- 1350 
sq.mts. The said pemiission was granted for ten years from 8.9.95 to 
31.8.2005 vide this office letter No. GMBff/Alang/Cat-4(A)/1 19/11191 dtd. 
24.01.1995 to MIs. Chaudhaty Ship Breakers. Now, MIs. G.S. Ship 
Breakinq Corporation shall utilize the said plot for the remaininq period i.e.  
upto 31.8.2005 only." 

[Emphasis supplied] 

7.2.2 In view of the above peculiar facts, I am inclined to take a lenient view 

relying upon the decision of the Hon'ble CESTAT in the case of Ashok Rastogi 

reported as 1998 (104) ELT 480 (Tn) wherein it has been held as under :- 

"5. We have carefully considered the submissions. We find that 
appellant has not carried out any business during the period in question 
and even if he has filed return in time, the same would have been shown 
as NIL return. In the similar facts and circumstances of the case, the 
Tribunal has already waived the amount and allowed the appeal. 
Following the ratio of that decision, we accept the contentions of the 
appellant and, accordingly, the appeal is allowed. Both the stay 
application and appeal are disposed of accordingly." 

7.3 The department has not produced any evidence that the appellant had/has 

undertaken manufacturing activities there and/or the plot was in possession of the 

appellant. Since, the plot was in possession of the Gujarat Maritime Board, I hold 

that the appellant could not have undertaken any activity there. 

8. In view of above, I set aside the impugned orders and allow the appeals. 

9. ccc-i Cc1I'U t dI 3T 1ilL4I(I 3Y,t' c -d cih 5Z1T'j1ldI I 

9. The Appeals filed by the appellant stand disposed off in above terms. 

(1' 'Hc1) '  

3ur (3i.flc) 
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By R.P.A.D.  
To, 
M/s. G.S. Ship Breaking Corporation, 
Not No. 90, 
Ship Breaking Yard, 
Atang, Bhavnagar. 
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