e < FA ST T
o ﬁg - GST &CENTRAL EXCISE
y INCIPAL COMMlSSIONER (APPEALS),
0/0 THE PR |

nd ploor. GST Bhavan

LIRS o &y wEw /20 F .

s a';lj?ﬁﬂ #r= / Race Course Ring Road
- TR/ Rajkot = 360 00}
- 2477932/2441142 Email: cexap

mail

.com

pealsraj kot'@,2

Tele Fax No. 028

5w EEEa e NONONNY 0Lo.No. VRZ/2018.19 13/12/281
Appeal [File 0. zoNG USUPDTALANGIBVRIET
V216 & GA/BVRI2019 / 2 - SUPDTIALANG-

A
s
= a"fraar%9m(0rdcr-ln—AppealNo.): " ot
BHV-EXCUS—OOO-APP-lO7-TO-1 -
luid Tty F7 T A 07.03.2019

e TO d o 03.05.2019 Date of issue:

Date of Oraer: "

of FATT FANT, T AL (arfies), T AT mﬁH. /(A .

Passed by Shri Kumar Santosh, Principal Commiss10ner p

ra ’
! a3t s ;v;ﬁiﬁh‘f:‘ﬂ’:fq??_m:/

/ / ued b dditiona ng, Deput /ASSIStaIIt Commuiss:oner, Lenu
Arising out of above mentloned 010 issue Y Addition l/JOl / V.
=3

@ Rajkot/]amnagar/Gandhidham :

srfreraat & rATaT 1 ATH 74 741 /Name&Address of theAppellants&Respondent :-
) | 0, Ship Breaking Yard, Alang, Bhavnagar.

jkot

1 Excise/ST / GST,

Vi/s G.S. Ship Breaking Corporation,Plot No. 9

T Sy R T S IR TE T S AT 797 F7 TEAT S/
) Ty s O g : A ' ?171'23/::1%]?5'57‘15‘5;-)2‘511{%0‘tégppfopriﬂ;zggthority in the following way.
Z erson aggrieved by this Order-in-Appea na ; il R
;ZTD F hgq T o TR FATET A ST F 9T A Fea 3R I A 1944 F 4T 35B F #A07 05
&) = yfﬁ'ﬁ—q—q"‘r; o S e ge AT T e SR T A AFATE | . - / linder Secti 6 of the Finance
.I/?-T'Tja;rlgto lCuétlogn?;} gz@sge};vicqe Tﬂax Ap;;ellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 0
Alth 1994 an appeal lies to:-

—

S VLR 47 i BIEERIE ’4-\ Prerge fors BT ‘h"; \7'-:"'4“}‘:.6 2,7 35’!.5'1 B
2 1 T = Ehile] = 2 g TR TS AT AT A TA A (AT T FA [ AT, 2=l A R

M FITHT A Y'Mi’ﬂ’-{] TP AT T HTHAH AR AR T A ST x

AT FT = = -

y

RK ! thi in all matter
The s:ip{éciailqbe;c(h 'oé Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.

(”) -~ . N oo T S
2 Z i TAT F 3 o7 AT wdTe B e L A I e R Ca e PU R
T A EEs 1(a WW@A‘W$W9W?§WW¢Q:?' . TE T
%%)ﬁﬁm%ﬁﬁmﬁﬁawm—ﬁmmm ZTATR- 200 7 LT FT ML ATET i o Bhumali Bhawen
%‘o the’ West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 oor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
AT AT ARG A 95T T F 0 R TOE 9FF (e R ETER, 2001, F R 6?&?7?{%1#?%1*77
WEA3?WW:=?%WWE%UIWqT:qﬂWQﬁ?F=Wﬁwaﬁ%mmﬂmvrmw
@ (i) STRTAT, ¥ S AT AT THG FH,5 FAFF FAT 97 50 AVg FHT q% FUA7 50 AT w0 F FET £ AT e 1,000/- =77, 5,000/- 777

FAAT 10,000/- =77 1 4t sw o= 1 9 Serr w91 Fatfo o7 7 A, 98109 @fisT =rarfeew 7 ot 7 = r
STrET ¥ 1T AT et FAa sl srafreao £ oy Ram £ 1 = ooy (55 91 ¥ N smEEawy ¥ 500/- ¥ =1
T =% THT F7aT 20T 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by & fee of Rs. 1,000/- Rs.50600/-,
Rs.10,000/- where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of

any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stey shail be
accompanied by a fee of Rs. 500/-.

(B) T ATt ¥ wwer anfien, By il 199457 a7 86(1) ¥ S Famer R 1004, % o 6(1) 5 o Srtoem

TTT S.T-5% = g F Ay o TUE AR AT T e F eg ol £ T A v oty v F v o (TEE T v v

TR ZWT FTTRm) A7 T T T E WA F AT, TR e T W T S 9 e T AT, FI 5 AT AT T
TS TTE T AT 50 7T T AF AT S0 A #AT A AT £ AT FAT: 1,000/~ ST, 5,000/ 7 FAAT 10,000/- S 7
SHT O AT Wi gerd e e T FT T, T ae e s S ot B o P R
TR 4 F A= 2T 9 St 7 e 2T R amr R e | AR T w7 e W, 3 %7 I OTET ¥ S19T AT wu
AT ST SR o fr 2 | s A (2 9 S e 500/- %77 =T Rt o w7 5wy
FTT 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal §
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1
against {one of which shall be certified copy) and should e accompanied by a fees ¢f Rs. 1000/- where the amounrt of service “ax &
interest demanded & penaity ievied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penaliy
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench cf

nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Appl
accompanied by a fee of Rs.500/

'

hall be filed in quadrupiicate in
934, and shall be accompanied by 2 copy of the order appealed

ication made for grant of stay shal! he



i

9]
L

Sront e . *17786%77 ST

LAY ST ‘_' I{-’qu—-m:'gz_)?’_‘ 2A) = 3ty T T afeer

;‘___h A IEE! (u"1+1 rwmm‘r—“f =TT 41‘_{?‘,‘ FearT T o ’;l v W?T_'TT, 1994 = e 92} =

The eppeal under | *b U AL 7Wn~ww’;;’;g°ﬂ') FET 3PN o e

ot e under su scho 2 ; T T AT ArEer £ o 2 T, T T ope

nrescrd n an EIPIE 5 = 1 i T =

BFeseribed under Rule 0 (0] % S(34 of o G 12¢ Section 86 the Finance Ac: 160, s E

& Sommissioner Central é.xase or Comimsegégee Teé Rules, 1994 ang Shait b 24 shall be filed in For §7.7 as
r. Ceniral ccompanied by a conv a

Spy of o aei

Vi and copy 0
f the o
Commissicner of Cenualg‘zm passed by the

EJ\CISC A
ppe
Omm‘ss'o'lefauuﬁoqzl(pg thaelsgks(o.le of which g

hall be & ce
se/ Service Tax to file the appeal bef 1 o

" sistant Commis
ore the AyPeLate Tribunal. sioner cr ““putw

T SR o ﬂ:rr:—:m%a-a—,.—r

- Jq. E T'_n-a
: "1 i !—r “q ,‘,,,“ T.TTET?TT,’T{

a e
1H T, :7—"7: &l :1«(']_.-4. 'I—'—-w—r‘.

s

e ~,
I ST QT

: Lhe CESTAT, ung o
;lcib le'to Service Tax under Section 83 o? Lpection 35F of the Central E
e cunal on pavment of 10% of i< ance Act, 1994, an

3

.- -~
N A YT

Excise Act, 1944 which i
is alse
S Toi e aus appeal against
. Where penalty alone is in dispute, a—o;éaﬂe?}i&“ded where duty or duty and Penal‘VLg;i‘ ?’rldfr St o
ov ?s ~O C e es . DI @ the amount of pre-deposit payable would be sh‘i)sgc LeoO;
V‘- J a

r Central Excise
T and Service Tax, “Dut v Dema ”
amount determined under Section i ;m‘m Hed” shall include
amoum of erroneous Cenvat Credit *a_ké“
nt

progdee mruer S EURDCARIT RC? of e Comum ot sl
g "‘eiore e 5 i f this Section shal‘ not a Dl ; to the stayv

gb v anne ate authority pr he co- o ey, application and appeal

prior to the commencement of the Finance {(No.2) Act, 2014, s

BRG] \q; TR It 01 qrEa
%yﬁm“ apz.ication to Gove;\r*zment of India:
= S TEITATSRT (A BIAAL A, F504 20915 9 T, SEE * :
'—"*—77:.-—«,/‘; 51“71?[“ i [E T 7+,1994 TII‘-’T’S SEE F FTuHd
g T W, TR (AT, =TT e, drae Sy T 99F, 995 A6,
revision ‘ap plication lies to the Under Secretarv ’
= . to the ‘jovernment of India, Re i
W SheeuaasraLe Sens, 1 low S B Buliny et R SET L
seonoyader Section JoEE tespect of the following case, governed by first préviso to sib-

I T ¥ A F A o B e meme w e
i

TUEHITT ORI § ' f,m{lm __F_'E—T =

T
= TE r;uq:f{ B TTHA H|
in case of a_m loss of goods, where the loss gccurs in iransit from a factory
1 G 2 ansit tory to a warehouse or to another factory
oI irom one \va,enouse to anotbﬂr during the cou ’se of processing of the g h age
: eLneL lr‘ A fachorv g ln o ‘x&eqouse 1D [ e OOdS in a warehouse or in stquce

=) 777 =T 99 %1 ©41% 57 77 07 § (oA T ST g A T 991 % weRE 30AE R T % 52 (A
. —‘T'lz'ﬂ""“"ﬁ_ﬂ?mﬁ@l/ N - = (7
of rebate of d"f\‘ of excise on goeds exported to any country or Ierritory outside India of on excisabie
d In the manufacture of thé goods Which are exported to any country or territory outside India.

—'w-—'Jn'a AT TR 3T T f?ixr,’,rw ERCICER T H7 A TR A rl

*

se of goods exported cutside India export to Nepal or Bhuhan mthout pavmeﬁt of duty.

== TR E T T I F AR A £ 7E £ o7 F A5
100 F 3T FrTA HT TE AT A4ET SATIA S T AT 415 |7 A T

f any duty allowed to be utilized towards payment of excise duty on final products under the prowsmns
Act or the Rules made there under such order is passed by the Commissioner {Appeals) on or after.
inted under Sec. 109 of the Finance (No.2} Act, 1998.

S (W)ravmr—“r 200
T P97 A HHIA ATEY

ref H i
TTHa op At

ficn S be H.\aae in du cat 1 rIn A-8 R C i X
licate D m No. E as Spec1 ied LlI de ule, of entral C18¢

i@ h hi OIO an
d by, two COOWS eact Of %r%scrlbed fee as Drescrlged under Schon 350

f ST =27 EA- 8. —-r'ﬂ}
.-ﬁ'ﬂm-—n ’illr T3

The above applic L
(Ap pcas) RuIes 2001 witl
co****umca&ec and shall be acco*ppame  eac!
accomnamect u - @ copy Q of TR-6 Challan evidencing payment of
& of CEA, 1944 uﬁge ’Iaxor Head of Account.

U)

T AR T T A A ST L AN £y FET ST s
Tq;«q.ql - Qq'.i mq—r“tf“w« SE =TT 200 - FT G (4T S e AT e TER UF ATE = AT A AT
000 -/ oo apy A | f Rs. 200/- where the amount involved in Rupees One

T hall be accompanied by & fee of Rs.
hc og\{ésslgr;r?g%lsca%o&7 where the argount involved is more than Rupees One Lac. B
B o7 FT I, T o A I B T SnEAL T T TR I
e 7 =7 T ATEEA (5T S E /Incasd

3

3
1
T

l;

ofs T —f"TﬁFOTT"TW_JTrFTTWTvﬂ_J 7 T
S GikS T‘T g FET % 17—\'7 TR ‘fpﬁ_—r.;derﬁf ek ?la‘ll‘—'fgé‘%:):—re;él‘; O I'O Thonid be pald mlthe aforestal'll
the o'r(*.er covers varicuspumbers of order 'n L Zgin llant “ribunal or the one application 1o

if thstanding ine fact that the one a*“é)“aérfgtgrlfa%?gi A R 1 Takh fee of Rs. 1007~ for

nanner, not Witl
tffxaal Govt. As the case may be, is filled to av

each.
PR -/T'T:m wl-\:'ﬁ I ?n‘T%(T:mﬂ, 1875, % 4 T

fx7=F*' e =TET ] . a
i 0. as_the case may pe, an
One copy of aDD-;cauo % aO O &80ed under Scheduie-l in

Court ie€ stamp of $.6.
ST (FTE \E1E)) FrwTaT, 1982 5

1 3 eET T AR TR T et £ o5 7 Fgitw 6.50 A AT SHAA

7 a
er of the adjudicating authoritv shall bear
LlrlLeeromcé of the CouLJt Fee Act. 1975, as amended.

: gf TE wer RETAT WAL AT

Z—.—,,,frq G T TF:( TATES «‘11"‘ A ATA /
7 et #1 2 o1 2T o st ther related matters conteined in the Customs, Excise

5
is also invited to the r les c:ovenmI these and 0

Attention dure) Rules, 1982.
and SGT\ICC Appeualﬁ TT ral( oce ule ~ -~ a o .0r e o FEETE
e A & SR w, B A T S P, AT AT "=

f : gher appell
eTago(zvV ;1?9 aetaje an est provisions reiating to ﬁhrylc”ﬂof appeal to the hig pp
nt may refer to the De p tmental website Waw. chec.gov.in.

ate authority, the




Appeal No: V2/6&6A/BVR/2019

:: ORDER-IN-APPEAL ::

M/s. G.S. Ship Breaking Corporation, Plot No. 90, Ship Bfeaking Yard,
Alang, Bhavnagar (hereinafter referred to as ‘Appellant’) filed the present
appeal against Orders-in-Original No. 01 & 02/SUPDT/ALANG-3/BVR-2/2018-19
dated 13.12.2018 (hereinafter referred as “the impugned orders”) passed by
Superintendent, Central GST & Central Excise, Alang-3, SBY, Alang (hereinafter

referred to as “the lower adjudicating authority”).

2. The brief facts of the case are that Appellant was issued Show Cause
Notices No. CGST/AR-II/Alang/SCN/G.S.-90/2016-17 dated 19.12.2016 & dated
13.7.2018 on the ground that they did not file E.R.-1 monthly return in time but
late in contravention of Rule 12(1) of the Central Excise Rules, 2002 (hereinafter
referred to as "the CER") during the period from April-2015 to November-2016 and
December-2016 to February-2017 respectively, and therefore, penalty under Rule
12(6) of the CER was proposed to be imposed on them. The Show Cause Notices
were adjudicated by the lower adjudicating authority vide the impugned orders by

imposing penalty of Rs. 3,35,000/- and Rs. 6,900/- respectively under Rule 12(6)
of the CER.

3. Being aggrieved with the impugned orders, Appellant preferred these
appeals, inter-alia, on the grounds that the Appellant had neither imported any ship
nor carried out any manufacturing activity during the period under consideration
and therefore, no penalty is imposable on them; that the appellant relied upon a
decision of the Hon'ble CESTAT in the case of Ashok Rastogi reported as 1998
(104) ELT 480 (Tri); claimed that no penaity is imposable on them as no business
was carried out by them during the period under question; that quantum of penalty
cannot be more than the duty involved as laid down in the case of M/s. Sonex
Chemicals reported as 2003(156) ELT 1024(Trib) and since all returns are nil, no
penalty is imposable on them under Rule 12(6) of the CER.

3.1 Vide letter dated 12.4.2019, Appellant further submitted a copy of
Panchnama dated 24.7.2008 drawn by the Port Officer, Ship Recycling Yard,
Alang to the effect that Plot No. 90 belonging to M/s. G.S. Shipbreaking was taken
over by them as M/s. G. S. Shipbreaking could not pay outstanding renewal
charges for Plot No. 90 of the Yard to Gujarat Maritime Board.

Rt
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Appeal No: V2/6&6A/BVR/2019

4. Personal hearing in the matter was attended by Shri Ghanshayam Harsora,
Accountant, who reiterated the grounds of appeals and submitted that they did not
get any order to undertake any ship breaking till date; that only mistake they
committed that they did not file returns in time; that it happened because the
owner/Appellant is illiterate person and the then Accountant, had been removed
and Appellant did not file returns under impression that return was not required to

be filed since no business was undertaken; that appeals may be allowed by setting
aside penalty.

4.1 Personal hearing notices were sent to the Department, however, no officer

appeared.
FINDINGS :-

5. | have carefully gone through the facts of the cases, the impugned orders
and the grounds of appeals and written as well oral submissions made by the
appellant.  The issue to be decided in the present appeals is as to whether
imposition of penalty under Rule 12(6) of the CER is proper and legal or not in the

facts and circumstances of the case.

6. The appellant has contended that they have neither carried out any
manufacturing activity nor transacted any business during the period under
consideration and therefore, no penalty is imposable for late filing of NIL E.R.-1

returns.

7. In this regard, | would like to reproduce the relevant provisions of Rule 12
of the CER read as under :-

“12(1) (1) Every assessee shall submit to the Superintendent of
Central Excise a monthly return in the form specified by notification
by the Board, of production and removal of goods and other relevant
particulars, within ten days after the close of the month to which the
return relates :”

“12 (6) Where any return referred to in this rule is submitted after
due date as specified for every, return or statement, an amount
calculated at the reate of one Hundred Rupees per day subject to a
maximum twenty thousand Rupees for the period of delay in
submission of each such return of statement shall be payable to the
credit of the Central Government.”

(Nt
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“Provided that in respect of the cases where the i j
sucf? tr_ansac_tions are recorded in the specified rec(cj)féa;(l)sr rtel))l: gggiég
b'eglnmng with .the 8th April, 2011 upto the date on which the Finance
Bill, 2015 receives the assent of the President (both Days inclusive)
the penalty shall be fifty per cent of the service tax so determined. ”f

7.1 | find that the impugned orders imposed penalty stating as under :-

(g
/ In view of the above, it is clear tha

TV mrasta Glaval LGLULTLS,

pentioned below (only returns for the Month April-

filed in time) 2015 and May-2015 were

_NO._| MONTH

E APRLTOTS Duigﬁ-zm DATE gz ?Uz'\:)?s DAYS DELAY | PENALTY
2| MAY2015 10-Jun-2015 3-Jury1-2015 3 3
A

: -Aug-2015 12-Mar-2017 580 20000
3 AUGUST2015 10-Sep-2015 | 12Mar2017 549 | 20000
4 | SEPTEMBER2015 |  10-0ct2015 |  12-Mar2017 519 | 20000
5 | OCTOBER 2015 10-Nov-2015 | 12-Mar-2017 488 | 20000
§ | NOVEMBER2015 |  10-Dec2015|  12-Mar2017 458 | 20000 |
7 DECEMBER,2015 10-Jan-2016 12-Mar-2017 427 20000
8 | JANUARY,2016 | 10-Feb2016|  12-Mar-2017 396 | 20000
9 FEBRUARY,2016 10-Mar-2016 12-Mar-2017 367 20000 L
10 | MARCH,2016 10-Apr-2016 | 12-Mar-2017 336 | 20000 |
11| APRIL2016 10-May-2016 | 12-Mar-2017 306 | 20000 |
12 | MAY,2016 10-Jun2016 | 15-Mar2017 278 | 20000 |
13 | JUNE,2016 10-0u-2016 | 12-Mar2017 25 | 200%
14 | JULY,2016 10-Aug-2016 12-Mar-2017 214| 20000
15 | AUGUST,2016 10-Gep-2016 | 12-Mar-2017 183 18300 |
16 | SEPTEMBER2016 |  10-0ct2016 |  12-Mar2017 153 | 15300 |
17 | OCTOBER.2016 10-Nov-2016 | 12:Mar-2017 12| 1200
15 | NOVEMBER2016 |  10-Dec2016]  12Mar2017 \ 2l 9200
19 | DECEMBER2016 |  10-Jan-2017 oMar20t7| 61| et} |
20 | JANUARY,2017 10-Feb-2017 12-Mar-2017 10 | 300 |
21| FEBRUARY207 | 10-Mar2017 15-Mar-2017 5| 500
TOTAL LATE FEE URULE 12(6) | 3:41.900 |

7.2  ltis afact that the Appellant failed to file ER-1 Returns for 21 months, which
were all NIL returns. However, it is also a fact that the possession of Plot No. 90
where manufacturing activity could have been carried out, was taken over by
Gujarat Maritime Board on 24.7.2008 and the appellant could not / did not
undertake any work as is evident from letter No. NiL dated 12.4.2019 which is

reproduced as under :- .
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6

“Further enclosed is the copy of panchnama dated 24.07.2008 drawn
by Port Officer, Ship Recycling Yard, Alang under which our plot was
kept possession of by Gujarat Maritime Board.....”

[Emphasis supplied]

7.2.1 Further, letter F. No. GMB/Alang/90/7149 dated 24.9.2003 of Gujarat
Maritime Board in connection with Plot No. 90 of SBY, Alang is reproduced as

under :-

“In this connection, in response to this officer letter GMB/Alang/90/7029
dated 20/9/03 a sum of Rs. 1,82,250/- by D.D. No.640337 to 640340 has
been paid to this office for change in the name, status and constitution in
your firm. This change will affect the status, control and management of
the permission holder of Plot No. 90, admeasuring 30mX45m=1350
sq.mts. The said permission was granted for ten years from 8.9.95 to
31.8.2005 vide this office letter No. GMB/T/Alang/Cat-4(A)/119/11191 dtd.
24.01.1995 to M/s. Chaudhary Ship Breakers. Now, M/s. G.S. Ship
Breaking Corporation shall utilize the said plot for the remaining period i.e.
upto 31.8.2005 only.”

[Emphasis supplied]

7.22 In view of the above peculiar facts, | am inclined to take a lenient view
relying upon the decision of the Hon'ble CESTAT in the case of Ashok Rastogi
reported as 1998 (104) ELT 480 (Tri) wherein it has been held as under :-

“5. We have carefully considered the submissions. We find that
appellant has not carried out any business during the period in question
and even if he has filed return in time, the same would have been shown
as NIL return. In the similar facts and circumstances of the case, the
Tribunal has already waived the amount and allowed the appeal.
Following the ratio of that decision, we accept the contentions of the
appellant and, accordingly, the appeal is allowed. Both the stay
application and appeal are disposed of accordingly.”
7.3  The department has not produced any evidence that the appellant had/has
undertaken manufacturing activities there and/or the plot was in possession of the
appellant. Since, the plot was in possession of the Gujarat Maritime Board, | hold

that the appellant could not have undertaken any activity there.

8. In view of above, | set aside the impugned orders and allow the appeals.

9. FUreTHdl GaRT gof I 312 31dTer T ATERT IR Il  Faramarg |

9. The Appeals filed by the appellant stand disposed off in above terms.
Y@\%*\A\S
e YU IR (3rftew)

(W
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By R.P.A.D.
To,

M/s. G.S. Ship Breaking Corporation,
Plot No. 90,

Ship Breaking Yard,
Alang, Bhavnagar.

gfer -
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3) 3rtfieteh, A% Ud [T IR UG Fe0d oG Yok, HUSH - IO9T-3  SBY-3reT,
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