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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OlO issued by Addmonal/Jomz/Deputy/Assistant Commissioner, Central Excise/ST
/ GST, Rajkot/Jamnagar/Gandhidham :

sRAFAT & TTIaET T 117 vd 9T /Name & Address of the Appellants & Respondent :-
M/s Ultratech Cement, P.O. Kovaya, Tal: Rajula Dist: Amreli-363560 Sihior, Bhavnagar-364240.
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Any person aggrieved by this Order-in-Appeal may fle an appeal to the appropriate authority in the following
way.
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Appea! to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Custofis, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Fiocor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal tc the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 / as presc;r'bed under Rule & of Central Excise (Appeal)
Ruies, 2001 ana shall be accompanied against one which at least should pe accompanied by 2 fee of Rs. 1 ,000/- Rs.5000/-, Rs.10,000/-
where amount ¢f dutydemand/interest/penalty/refund is upto 5 iac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Sectton 86 of the Finance Act, 1994, to the Appellate Tribunai Shall be filed in quadruplicate in Form
S.7.5 as prescribed under Rule 9{1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
{one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs. 5000/- where the amount of service tax & interest demanded & penalty levied is
mere than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty
levied is mare than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated
"public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a
fee of Rs.500/
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The appeal under sub section (2] and (2A} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A} of the Service Tax Rules, 1994 and shall be accompanied by a cepy of o;gler
of Commissioner Central Excise or Commissicner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is &lso
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penaity, where penalty alone is in dispute, provided the amount of pre-deposit pavable would be subject to a
ceiling of Rs. 10 Crores, ) ) ) o

Under Central Excise and Service Tax, “Duty Demanded” shall include :

5@} amount determined under Section 11 D;

i) amount of erroneous Cenvat Credit taken; )

{i1) amount payable under Rule 6 of the Cenvat Credit Rules o ]

- provided further that the provisions of this Section shall not %’gl)plv_ to the stay apolication and appeals

pending before anv appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

RS TFR Wﬁr e .y
Revision application to Government of ingdia:
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A revision_application lies to the Under Secretary, to the Government of India, Revision Appiic
Ministry of Fifiance, Deparument of Revenue, #th Floor, Jeevary Deep Building, Parliament S . D 1
110007, under Section 35EE of the CEA 1944 in respect cf the following case, governed by first proviso to sub-
section (1) of Section-35B 1bid:
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In case of any loss of goods, where tie loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouSe to another during the course of processing of the goods in a warehouse or in storagé
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any countiry or territory outside India of on excisable
material used in the mahufacture of the goods which are exported to’anv countrv or territorv outside India.
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In case of Toods eXxported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the ‘Comunissioner (Appeals) on or atter, the
date appointed under Sec. 109 of the Finance (No.2) Act, %998,

IWIFT 31des @ & Tl YU FEAT EA-8 H, I R SeRT 3e9iee Yok (e FEAEel, 2001, F TEH 9 & e
Iffise &, 57 13 & TUNUT F 3 FE F HRIT 1 e TRT | ITWIFT 3Tdee & TN Fe¥ IR § 3T 4183 &) wiaat
TereaT Bl S DIET] T 8 g 3001 Yesh T, 1944 a%ram35-EEa‘;ag?fﬁzﬁﬂ?reg?mra‘?rW ol T &
he above application shall be made in dupiicate in Form No. EA-8 as specified under Rule, 9 of Central Exci
(Appeals) Rl?l’es, 2001 within 3 months ﬁpom the date on Wl'ffch the s()%delglesougnht Eo }éee'a ;éalgd —;gaiﬁn}\s?sig

communicated and shall be accompanied by, two _copies each of the OIQ and Ordér-In-Ap ea?. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnt?ed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision appli€ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees On
Lac or less ang%s 1000/- where the arount inx“*olvéd is more thaé Rupees One Lac. pees bne
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STaTg 1 / In case, if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in
the aforesaid manner, not withstanding the fact that the one a%peal,to the Appellant Tribunal or _the one
Iaqulllg%t}(_)r%otroetahc% Central Govt. As the cdse may be, is filled to avold scriptoria work if excising Rs. 1 lakh fee of
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ne copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall b
court féoe stam%pof Rs.6.50 as prescribed under Schedule-I in terms of the Courjt Fee Act;1975, as1 émerclilied?ar a
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Attention is also invited to the rules covering these and other related matters contained in the Customs. Excise
and Service Appellate Tribunal {Procedure] I%ulﬁs, 1982. ' '

3o ydelE WY @ e gl S @ SeRE cars, Rege 3R Adean weuE B, adet e dease

www.cbec.gov.in 38 FHITE | { N e _
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in. - .
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.2 ORDER-IN-APPEAL ::

M/s Ultratech Cement Ltd, Kovaya, Taluka Rajula, District Amreli
(hereinafter referred to as “Appellant”) filed Appeal No. V2/100/BVR/2018-19
against Order-in-Original No. BHV/EXCUS/000-JC-062-2017-18 dated 25.3.2018
(hereinafter referred to as ‘impugned order’) passed by the Joint Commissioner,
Central GST & Central Excise, Bhavnagar (hereinafter referred to as ‘lower
adjudicating authority’).

2. The brief facts of the case are that the Appellant was engaged in
manufacture of Cement and Cement Clinker and holding Central Excise
Registration No. AAACL6442LXM007 and Service Tax Registration No.
AAACL6442LST010. The Appellant had filed claim for Service Tax refund of
Rs. 69,93,112/- under Notification No. 41/2012-ST dated 29.6.2012 in
respect of services used for export of goods during the period from July,
2013 to September, 2013. The Dy. Commissioner, Service Tax Division,
Bhavnagar sanctioned refund of Rs. 69,81,062/- and rejected refund of Rs.
12,050/- vide Order-in-Original No. R/78/2013 dated 31.12.2013.

2.1 The Department felt that refund sanctioned vide Order-in-Original
supra was not admissible to the Appellant inasmuch as services for which
refund was claimed were not utilized beyond the place of removal and
refund was not sanctioned in corhpliance with the provisions of clause 3(b) of
Notification No. 41/2012-ST dated 29.6.2012 and hence, Show Cause Notice
No. V/Adj-28/Stax/Div/2015-16 dated 16.5.2015 was issued to the Appellant
calling them to show cause as to why refund of Rs. 69,93,112/- sanctioned
erroneously to them should not be held inadmissible and recovered from
them under the provisions of Section 73 of the Finance Act, 1994 (hereinafter

referred to as “Act”) along with interest under Section 75 of the Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order which
held that refund was not admissible in view cf clause 3(b) of Notification No.
41/2012-ST dated 29.6.2012 and hence, liable to be recovered under Section
73 of the Act along with interest under Section 75 of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred |
appeal, inter-alia, on the following grounds:-
(i) The impugned order is a non speaking order as the adjudicating authority

has overlooked written as well as oral submissions made by them.

(i) The SCN dated 16.6.2015 proposing recovery of refund sanctioned

earlier was issued without challenging Order-in-Original No. R/78/2013 dated
. Page 3 of 8




Appeal No: V2/100/BVR/2018-19

31.12.2013 granting the refurd o therm and hence, the impugned order is
not sustainable in view of the principies of res judicata. As the Department
had not challenged Order-in-Origi

nal dziza 31.12.2013 in higher appellate
forum, it attained ?mal.t\f and thereforg, the Department cannot reopen the
concluded proceedings and r='izd upon fci.owing case laws:

(a) Madurai Power Corporaticr (¥} Lid - 20228{229) ELT 521

(b) Eveready Industries Ltd - 20146{337) ELT 189

(c) Panyam Cement and Minerais Lid - 2074 (331) ELT 206

(iii) The adjudicating authoriiv has err=d in interpreting clause 3{b) of
Notification No. 41/2012-ST dated 29.6.2012. If the interpretation of the
adjudicating authority is sustained then vary purpose of the Notification to
grant rebate of service tax raig on the taxable services received by the
exporter and used for export would fail and exporter will not get benefit of
this Notification; that such ain interpretation would deny refund in all such
cases where exporter has paic service tax on reverse charge basis which
cannot be intention of the Notification z2nd relied upon case law of Bharat
Heavy Electricals Ltd - 2016 {71} THl 1350 -CESTAT New Delhi.

(iv)  An interpretation whic? ieads to recundancy of a portion of statute
cannot be accepted. The Neiification’s suening words provide that rebate
shall be granted to services received by “he exporter and used for export of
goods; that clause 3(b) is nct asplicabie to rebate under clause 1(b);that
Appellant couid have avaiied Cenvar credit of service tax paid instead of
claiming refund of service tax paid on reverse charge basis and only because

they exercised latter option, they cannot He denied substantive benefit.

(v)  The exemption notification is required to be construed strictly at the
stage of determination whether the assessee falls within its terms or not and
once the provisions are applicanle, fuil effect must be given.It is not
disputed that the services for which the Appellant had claimed refund of
service tax under notification ibid was used for export of goods. Hence, the
Appellant falls within the gamut of Notificatien ibid whose stated purpose is
to grant refund of service tax on services used for export and relied upon

case law of Wood Papers Ltd - 192C (47) £LT 500.

3.1 In Personal Hearing, Shri Chitrartha Gupta, Advocate appeared on behalf
of the Appellant and reiterated the grounds of Appeal and submitted
compilation of case laws to say that the goods have been exported and that the
services have been used for export of these goods; the payment of service tax by
them under reverse charge mechanism ias also not been disputed by the

Department; that in such case, the refund should be allowed to them but

e 77 Page dof 8




Appeal No: V2/100/BVR/2018-19

rejected on technical grounds; that any reading of notification in such a way to
deny the benefit and to make notification redundant cannot be allowed as held
by the Apex Court in many cases including 2012(286) ELT 485 (SC); that Hon’ble
Madras High Court has also held that instead of issuing demand notice under
Section 11A, the Department is required to follow Section 35E i.e. to file appeal
against the order; that this appeal should be allowed in view of facts of the case
and as per existing case laws.

Findings:-

4, | have carefully gone through the facts of the case, the impugned order,
and written submissions made by the Appellant. The issue to be decided in the
present case is whether the Appellant is eligible for refund under Notification
No. 41/2012-ST dated 29.6.2012 or not. |

5. On going through the records, | find that the claim filed by the Appellant
under Notification No. 41/2012-ST dated 29.6.2012 for refund of service tax
paid on services utilized for export of goods was sancticned on 31.12.2013
but subsequently, the lower adjudicating authority held vide the impugned
order that since the Appellant had discharged service tax on reverse charge
mechanism, the Appellant is not eligible for refund in view of clause 3(b) of
Notification ibid and ordered for recovery of sanctioned refund under Section
73 of the Act.

6. | find that it is not disputed that the Appellant had availed and utilized
services for export of goods and discharged service tax on reverse charge
mechanism. The Appellant has been held ineligible for refund under Notification
No. 41/2012-ST dated 29.6.2012 by virtue of clause 3(b) of Notification ibid. |
find it is pertinent to examine clause 3(b) of Notification No. 41/2012-5T dated
29.6.2012, which is reproduced as under:

“(b) the person liable to pay service tax under section 68 of the said Act on the

taxable service provided to the exporter for export of goods shall not be eligible

to claim rebate under this notification;”

6.1 The above provisions debars service provider to claim rebate under
Notification ibid. In the present case, the Appellant was recipient of the services
who utilized said services for export of goods. The Appellant paid Service Tax on
reverse charge mechanism under Section 68(2) of the Act. The Appellant has not
provided any services for export of goods. Hence, the phrase “the person liable
to pay service tax under section 68 of the said Act on the taxable service
provided to the exporter for export of goods” contained in clause 3(b) above

~ .
N ~ o

/‘/
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Appeal No: V2/100/BVR/2018-19

does not cover the Appellant. in my considzred view, the lower adjudicating
authority has erred in coverirg e ApoecL under clause 3(b) when it is on
record that the Appellant has not providss any services. Merely because the
Appellant was liable ¢ pay service tax unser Section 68(2) of the Act, being

s

recipient of service, their case waouid not g2t covered under clause 3(b). Such an

interpretation would make Neotification {72 radundant. | find that the very
purpose of issuance of Notification No. 41,/2812-5T dated 29.6.2012 is to grant
rebate of service tax paid or the service:s zvailed and utilized for export of
goods. The intention of the legisizture is very aptly reflected in the opening

paragraph of Notification ibid, which is reproduced as under:

.. the Central Government, ¢z 9s-ng saiisficd that it is necessary in the public
mterest so to do, hereby grants rebate of service tax paid (hereinafter referred to
as rebate) on the taxable services which are received by an exporter of goods
(hereinafter referred to as the exporier) and usad for export of goods ”

(Emphasis supplied)

6.2 | rely on the order passed bv the Hon'bie CESTAT, New Delhi in the case
of Bharat Heavy Electricals Li¢ reported as 2017 (49) S.T.R. 81 (Tri. - Del.),
wherein it has been held that,

“9. The present dispute is with reference o the claim of refund made by the
appellant under Notification No. £1/2012-5.T., dated 29-6-2012. The claims
stand rejected for the service tax paid on \’iA used by the appellant for the
transport of export goods from the factory tc the port of export. The rejection by
the authority below is on the basis of the Clause 3(b) reads as follows :

“3. the rebate shall be claimed iz the following manner, namely :-

(2)

(b) the person liable to pay service tax under Section 68 of the said Act on the
taxable service provided to the expo*ter for export of goods shall not be eligible
to claim rebate under this notification;’

10. The appellant being the receiver of the GTA service was required to pay
the service tax on reverse charge basis. In terms of Clause 3(b) since the
appellant is the person liable to pay the service tax, in this case, the view taken
is that claim of rebate of such service tax is not admissible. The argument of the
appellant is that the rebate should be paid inasmuch as the service of GTA has
been used for export of goods by the appeliant even though condition of 3(b) is
against them. Their submission is that the exemption notification is required to
be construed strictly at the stage cf determination whether assessee falls within
its terms. But once the provision is applicabie to him, full effect must be given
to it. They have relied upon the following decisions of the Hon’ble Supreme
Court to support the argument :-

1. UOI v. Wood Papers Ltd. {1990 (47) E.L.T. 500 (S.C.)];

2. Novapan India Ltd. v. CCE [1994 (73) E.L.T. 769 (S.C.)];

3. CCE v. Malwa Industries [2009 (235) E.L.T. 214 (S.C)].

11. It is also their submission that the notification gives two options for
claiming the rebate for service tax on services used for export. In the option
available at Clause 1(b) the rebate is payable on the basis of Schedule A
annexed to the notification. It is to be noted that the condition specified in
Clause 3(b) is not applicable tc the rebate under Clause i(b). This brings about
the situation in which the appellant themselves could have claimed a lesser
amount of refund under Clause 1{b). They could have also availed the Cenvat

sl .~ Page6of8
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credit of the service tax paid on GTA. However, they chose to make their claim
under Clause 3(b) which stands denied.

12. The Notification No. 41/2012-S.T. has been issued in terms of Section
93A of the Finance Act, 1994. The notification provides for grant of rebate by
way of refund of the service tax paid on the specified services used for export of
goods. It is nobody’s case that the GTA services for which the appellant has
claimed rebate of service tax under the notification has not been used for export
of goods. Consequently, there is no doubt that the appellant falls within the
gamut of the notification whose stated purpose is to grant refund of service tax
on services used for export. In terms of the decisions of the Hon’ble Supreme
Court cited above, once it is determined by strict means that the appellant will
be ecligible for the benefit of the notification, it is necessary to interpret the
wording of the notification so as to achieve the purpose and object for which the
notification has been issued. Apex Court in the case of CCE v. Malwa Industries
(supra) has held as under :

“20. We, as noticed hereinbefore, have no quarrel with the proposition that
exemption notification should be construed strictly which means that benefit
thereof should not be granted to one, who is not entitled therefor. But it is also
true that those who are entitled to the benefit cannot be deprived therefrom by
taking recourse to the doctrine of narrow interpretation simplicitor, although the
purpose and object thereof would be defeated thereby.”

If the view taken by the authorities below were to be upheld, the person such as
the appellant, who has exported the goods and used certain services for the
same, and for whose benefit the Notification No. 41/2012-S.T. has been issued
in the first place, will not get the benefit. A literal interpretation of Clause 3(b)
would deny such refunds. in all those cases where the exporter has paid service
tax on reverse charge basis. Such an interpretation would also render the
notification to be useless in all such reverse charge cases. Clearly this cannot be
the intention of the Govt. in issuing tne notification.

13. It is not in dispute that the service tax was paid by the appellant and such
services have been used for export of the goods by the appellant. Consequently,
I am of the view that rebate under Notification No. 41/2012-S.T. is required to
be paid to the appellants.

14. In line with the above discussion, I set aside the imnpugned order with
consequential relief to the appellant.”
(Emphasis supplied)
7. In view of the above, | hold that the Appellant’s case is not covered under
clause 3(b) of Notification ibid and the Appellant is eligible for refund of service
tax paid on services used for export of goods under Notification No. 41/2012-ST

dated 29.6.2012.

8. I, therefore, set aside the impugned order and allow this appeal.

9.  NUIAerdl ZaRT &of I IS 37UTel HI THIERT IWFd i F [FAT AT |

9. The appeal filed by the Appellant is disposed off as above.
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