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3T1 I i / d l / 09.04.2019 09.04.2019 DaLe of Order: Date of issue: 

d-1R ?1F 31l-d (31Lc.d), lle1ct '&l lid I 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeais),Rajkot 

T 3PT3i-ci/ 1d 31h4c4-cII lJcrd/ p44,  31lqd, io—ç jL  j<'i- / 

0jd1(/ f I 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise/ST 
I GST, RajkotlJamnagar/Gandhidham 

cii & fll) ll iii fName & Address of the Appellants & Respondent 

MIs Utratech Cement, P.O. Kovaya, Tal: Rajula Dist: Amreli-365560 Sihor, Bhavnagar-364240. 

T(3t) cfç dljd 34-d TftT / Tul ld 3 1c1i i/ 
Any person aggrieved by this Order-in-Appeal may flie an appeal to the appropriate authority in the following 
way. 

(A) t1ldl) tT ,o-lQ4 5ç4I, 1cclt0 1Ot l'k4'k1 - N1Ij 't 3,l c-1, tTt 31 o1.4  1944 TRT 35B 
 1994 ttiTr 86 

Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

0) 

he special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

jlt'1c1 'iltz.s  1(a) 9Tt d  3Tt'lft 3TiTaT F 14'f 3T41t ThRT  tic tt cIct 3ftF1lRT o— lillc.Ul 

d, lc 33jj oOfE1 i/ 
To the West regional bench of Custos, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

3Ttl71ZF 4lRl'*nt t 3T?ttt t -C1 Tt 3cqlc, tic-  (3) d-UOc, 2001, t 1RT 6 3TTT 1tt1 

 d  t -I1 EA-3 f lk T0iT5ITEIT I   L  tTf( fIT, '1i .jct4l tici tbUdl ,1lSYt 

3ft cid:i4i aku otmi, 5 c.iwa T 3B ca-i,5 FR ,bqu T 50 ca .t'-iu Tt 3.TaT 50 1T  3rfIt at: 1,000/- 

5,000!-  3fetr 10,000/- L)  tr fl2'ftr o    l tiftr ic'.q) ir ims, i1i 3fl 

4r tTR8T t fict, l-cu •I 'l)Ti'b 8ft C,Oj Zt1T1C1 ' T T T1tV 

I TRfI17T TtF 5T did)o t t 3 tluai * 9T 'ETV  iiel1r i-ricu 4'Ui t tllsJl ¶aJ?f I T2T 3{rT  

3) 1u 3t1T - Tt1500/-  to •m rr6'lu I! 
The appeal to the Appellate Tribunal shall be filed in quadrupfcaie in form EA-3 / as prescribed under Rule 6 of central Excise (Appeal) 

Rules, 2001 arc shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 lac., S Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

(B) s 8T3 ,1ldr ,1994tsTT86(1) 35cErqlt I -ioici, 1994,i1  9(1) *tc16d 

S.T-5 iit *r oT a1i 3TT ¶tt8tT 3T Tft 1. 3Tlt ti1l TtT 

(3 u 11i 'tT i1tr) 3t i 

.hU. 5 cll( T 3 cisI 't"-oi T 50 v 3T.TT 50 cka 3T't trT: 1,000!- 5,000/- 

P3TtTT 10,0001- ' 1t1 ciII  tT'P1 1c.ido 14iic1 tt55T 8ldioi, Fi1U3 lcik.I 1TTfOfDT1 tlli 

*6K' t-eit oIl fFft f I1't' 8 e,oiu 5ITff aiIc1 'iq, i4-O coitr 1T .lii eTV I t$d TR 5T 

 Ti  UT TVI6i 1I1d 3f - I 31ter(3TrT) v3traT- 

1eF 5 00/- V T I t1I 1T I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed. against 

(one of which shall be certified copyl and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

demanded & penalty levied of Rs. S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

Public Sector Bank of the place where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a 

fee of Rs.500/ S 



(i) 

(C) 

(i) 

(vi) 

(D) 

13ThJRT3i(2) (2A)3Tto   1994.t9(2) 

P 9(2A) t cici FS.T.-7 li' 3iid, IPRT 5cl, tI  3ttT 3kad (3i4'ic'), tPFt 

 qiici 3i iT iii Tcicci 4-tid ifV) 3)1T 31 RCq J'iiNo 3°rci 3TTtiT 

iR 3tPTt tfI 13-4c P ,oT"1 31oi f tT 3TTM1  I1T1 

/ 
The atroeal under sub section (2) and (2A of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescrlled under Rule 9 (2 & 9(A( of the Service Tax Rules: 1994 and shall be accompanied by a copy of order 
of Commissioner Central uxcise or Commissioner, Central Excise (Appeals) (one of which shall be a certifled 
copy) and copy of the order passed by the Commissionerauthonzing the Assistant Commissioner or Deuutv 
Commissionerof Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

1.c.dc, TTiqm 3l4 -c) tI 3~18r'tr d-d'i( At(ticHIt Ir"4 3T 1944 

 1994 rtoT83 in Tt iT . 3flf t 

 f!oi R'di  t 10 ~Tt(10%). Tum To,d , T1T:  ' 

TTIQOd . qj 

(0 

(ii)  

(iii)  

- i9 (, 2) 3tiTt)  2014 31TR   1i  3)  PTTk t 

¶i FtF 31t P3T TiT Ft 'I 
For an apeal to be flied before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also 
made aupicable to Service Tax under Section 83 of the Finance Act. 1994, an appeal against this order shall lie 
be ore lne Trrnunai o oavmenL Oi i0% o r'e nu. demanced whee dut or dut ann nenalrt are n d spute or 
penalty. where penalty alone is in dispute, provided the amount of pre-oeposit payable would be subject to a 
ceiling of Rs. 10 Crores. 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
amount determined under Section 11 D: 

ii) amount of erroneous Cenvat Credit taken; 
(iii) amount ayab1e under Rule 6 of the Cenvat Credit Rules 

- provided further that tue provisions of this Section shall not apolv to the stay apulicatlon and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act: 2014. 

3boi 
Revision ap'lication to Government of IndIa: 

31TT qo ij4IO iiId ': oc.' r' 3T,1994 TTT 35FF 
3T3io 4tF R, 1tttT 31T d     5j5)'f  ikti iqi. . 

t-1i0001,(alofloI1fl/ 
A revision a'Jpiication ies to tue Under Serretarv, to the Government of India, Revision Aoni:cation Unit, 
Ministry of Fuinance. Deoartrnent of Revenue 4th 'Floor. Jeevan Deep Building, Parliament Stfeet. New Delhi-
11000 F. under Section_35EE of the CEA i9- in resoect of the follo6ng case, governea oy Iirsz proviso to sub- 
section (1) of Section-3o3 ibid: - 

1RT1Rtt A, 3T5T eqc 1t cifti I-SR iT t U.iéic lT 1l5ll 3PZt 
ojjo ('t  )l5 iq rr A zr Ijakul A pi ci, 

5ITiOt) I o.Ioo- Au 
In case of any loss of goohs where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse, to nother during the course of processing of th"e goods in a warehouse or in storag8 
whether in a factory or n a warehouse 

A, 'iI 
In cas.e of rebate of dutr of excise on goods exported to any country or territory outside India of on excisable 
material used in the mahufacture of the goods which are exported to any countr9 or terntory outside India. 

3cIC, c' ta rrI Tdi I / 
In case ofoods e'ported outside India export to Nep'.l or Bhutan, without payment  of  duty. 

jcujC, ' ifl' 1r4, t I1dJd1 *1  '1 T 9.ti 3{ll1Tf 0' lI1* 1O- iio( dd dik-4 1' dI 

3lTIT31 P(31) c k ' 2),1998 IlTU 109 8T'II 3t5TT 
rtti Aa'1 a'rui 

Credit of any duty allowed to be uti1i7ed towards payment of excise duty on fipal products under the provisions 
of this Act or theRules made there under such ord'er is assed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act. 1998. - 

(v( i'd 31Ti1T t iZ1T  &U EA-8 A, ' OcLflCoi rcl' (31 )li,2001. 1tiRT1T 9 
-, 3r Aif0T 3  3I6P7T PIT~1' tl1flV ctd3T1 TU d 31Tf ' 3f 31Ti *1 (' U1T 

 t PP~1 51T'tZ1 'FlIT t1"tiT rLh Ic" 31'F, 1944 t FlIT 35-EE t 1II1'tIT 3tTITr -' 

cTR-6 ddl1 / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule. 9 of Central Excise 
(Appeals) Rules. 2001 wi,thin 3 months from the date on which the order sought to be appealed axainst is 
communicated dnd shall Pe accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Cliallan evidencing payment of prescribed fee as prescn6ed under Section 35-
EE of CEA:  1944, under Major Head of Account. 

I 
15I c1d rk 200/- Tdo'F 3)TI. i 'HOI 

8A 1000 
The revision aonhation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less 1000/- where the athount involved is more than Rupees One Lac. 

iii A ac' 31Tt 1v Ilc'* T Iid i4-d I '1tlT olloij iu i I' 
tc( 8V I1 ' sn TUTT1I 31'tft?iT o1fl1cbU 3fWlT tt(1RT k'k ' 1Tt 3Trky1 1T 
IdI t'1 / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be aid in 

the aforf said manner, not withstanding the fact that the one appeal, to the  Appellant 1ribunal or te one 
aoplication to the Central Govt. As the case may be, is filled to avoin scnptona work if excising Rs. 1 Iakh fee of 
F's. 100/- for each. 

- Uc'4 I c- 3T'P'. 1975, t 3Wx-I t 3PT8T aio 3i'1T t19' ITii'F 31TIt t t1i' i'tE 6.50 c'  iT 
a 11ç*,  ft1 4rr r su)v I / 

One cop of application_or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a 
court fee" stamp of Rs.6.o0 as prescribed under Sc"hedtile-I in terms of the Court Fee Act1975, as ä.rnended. 

'iRTITF -ç( 3c'41c, IT oico,t Ic', 1982 
'1(d c / 

Attention is also invited to the rules coverin these and other related matters contained in the Customs. Excise 
and Service Appellate Tribunal (Procedure) iules. 1982. 

itil' It) t 3PtF T)tr rzA A   txpr 3'flt 10-b14'   t fi(V 3tfl'TQ OiI 
www.cbec.ov.in  ' e 'F ''  I / 
For the elaorate. detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.coec.gov.m. 

Tf'T 1r" a3"di i rftTTI; 2IfT1Ir 
- 1 a q, jcid q'i 

ciC 
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Appeal No: V2 / 100/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Ultratech Cement Ltd, Kovaya, Taluka RajuLa, District Amreli 

(hereinafter referred to as "Appellant") filed Appeal No. V2/100/BVR/2018-19 

against Order-in-Original No. BHV/EXCUS/000-JC-062-2017-18 dated 25.3.2018 

(hereinafter referred to as 'impugned order') passed by the Joint Commissioner, 

Central GST Central Excise, Bhavnagar (hereinafter referred to as 'lower 

adjudicating authority'). 

2. The brief facts of the case are that the Appellant was engaged in 

manufacture of Cement and Cement Clinker and holding Central Excise 

Registration No. AAACL6442LXMOO7 and Service Tax Registration No. 

AAACL6442LSTO1O. The Appellant had filed claim for Service Tax refund of 

Rs. 69,93,112/- under Notification No. 41/2012-ST dated 29.6.2012 in 

respect of services used for export of goods during the period from July, 

2013 to September, 2013. The Dy. Commissioner, Service Tax Division, 

Bhavnagar sanctioned refund of Rs. 69,81,062/- and rejected refund of Rs. 

12,050/- vide Order-in-Original No. R/78/2013 dated 31.12.2013. 

2.1 The Department felt that refund sanctioned vide Order-in-Original 

supra was not admissible to the Appellant inasmuch as services for which 

refund was claimed were not utilized beyond the place of removal and 

refund was not sanctioned in compliance with the provisions of clause 3(b) of 

Notification No. 41/2012-ST dated 29.6.2012 and hence, Show Cause Notice 

No. V/Adj-28/Stax/Div/2015-16 dated 16.5.2015 was issued to the Appellant 

calling them to show cause as to why refund of Rs. 69,93,112/- sanctioned 

erroneously to them should not be held inadmissible and recovered from 

them under the provisions of Section 73 of the Finance Act, 1994 (hereinafter 

referred to as "Act") along with interest under Section 75 of the Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order which 

held that refund was not admissible in view of clause 3(b) of Notification No, 

41/2012-ST dated 29.6.2012 and hence, liable to be recovered under Section 

73 of the Act along with interest under Section 75 of the Act. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-QUa, on the following grounds:- 

(i) The impugned order is a non speaking order as the adjudicating authority 

has overlooked written as well as oral submissions made by them. 

(ii) The SCN dated 16.6.2015 proposing recovery of refund sanctioned 

earlier was issued without challenging Order-in-Original No. R/78/2013 dated 
Page 3 of 8 



Appeal No: V2/100/BVR/2018-19 

31.12.2013 granting the r?fund tc ther d hence, the impugned order is 

not sustainable in view of the prrcipie res judicata. As the Department 

had not challenged Orderfn-Orinat dad 31.12.2013 in higher appellate 

forum, it attained finality and th efore, Department cannot reopen the 

concluded proceedings and 'Ysd upon c wing case Laws: 

(a) Madurai Power Corporation Ltd - 21)E229) ELT 521 
(b) Eveready Industries Ltd - 201337) ELT 189 
(c) Panyam Cement and Minera.s Ltd - 201 331) ELT 206 

(iii) The adjudicating authority has eed in interpreting cLause 3(b) of 

Notification No, 41/2012-ST dd 29.6212. If the interpretation of the 

adjudicating authority is sustained then ten purpose of the Notification to 

grant rebate of service tax paid on the taxable services received by the 

exporter and used for export Woud fail and exporter will not get benefit of 

this Notification; that such an interpretaton would deny refund in alt such 

cases where exporter has paid service tax on reverse charge basis which 

cannot be intention of the Notification 3nd retied upon case law of Bharat 

Heavy Etectricats Ltd - 2016 (11) TMI 1350 -CESTAT New Delhi. 

(iv) An interpretation which .eadS to redundancy of a portion of statute 

cannot be accepted. The Notification's oening words provide that rebate 

shalt be granted to services received by the exporter and used for export of 

goods; that clause 3(b) is not plicabk' to rebate under clause 1 (b);that 

Appellant could have avaiiec Ceniat cedit of service tax paid instead of 

claiming refund of service tax paid on reverse charge basis and only because 

they exercised tatter option, they cannot e denied substantive benefit. 

(v) The exemption notificaton is required to be construed strictly at the 

stage of determination whether the assessee falls within its terms or not and 

once the provisions are applicable, fuI effect must be givenJt is not 

disputed that the services for which the Aopetlant had claimed refund of 

service tax under notification ibid was used for export of goods. Hence, the 

Appellant falls within the gamut of Notification ibid whose stated purpose is 

to grant refund of service tax on services used for export and relied upon 

case Law of Wood Papers Ltd - 1990 (47) ELT 500. 

3.1 In Personal Hearing, Shi Chitrartha Gupta, Advocate appeared on behalf 

of the Appellant and reiterated the grounds of Appeal and submitted 

compilation of case laws to say that the goods have been exported and that the 

services have been used for export of these goods; the payment of service tax by 

them under reverse charge mechanism has also not been disputed by the 

Department; that in such case, the refund should be allowed to them but 

Page 4 of 8 



AppeaL No: V2 / 100/BVR/2018-19 

rejected on technical grounds; that any reading of notification in such a way to 

deny the benefit and to make notification redundant cannot be allowed as held 

by the Apex Court in many cases including 2012(286) ELI 485 (SC); that Hon'ble 

Madras High Court has also held that instead of issuing demand notice under 

Section hA, the Department is required to follow Section 35E i.e. to file appeal 

against the order; that this appeal should be allowed in view of facts of the case 

and as per existing case Laws. 

Findings:- 

4. have carefully gone through the facts of the case, the impugned order, 

and written submissions made by the Appellant. The issue to be decided in the 

present case is whether the Appellant is eligible for refund under Notification 

No. 41/2012-ST dated 29.6.2012 or not. 

5. on going through the records, find that the claim filed by the Appellant 

under Notification No. 41/2012-ST dated 29.6.2012 for refund of service tax 

paid on services utilized for export of goods was sanctioned on 31.12.2013 

but subsequently, the lower adjudicating authority held vide the impugned 

order that since the Appellant had discharged service tax on reverse charge 

mechanism, the Appellant is not eLigible for refund in view of clause 3(b) of 

Notification ibid and ordered for recovery of sanctioned refund under Section 

73 of the Act. 

6. 1 find that it is not disputed that the Appellant had availed and utilized 

services for export of goods and discharged service tax on reverse charge 

mechanism. The Appellant has been held ineligible for refund under Notification 

No. 41/2012-ST dated 29.6.2012 by virtue of clause 3(b) of Notification ibid. 

find it is pertinent to examine clause 3(b) of Notification No. 41/2012-ST dated 

29.6.2012, which is reproduced as under: 

"(b) the person liable to pay service tax under section 68 of the said Act on the 

taxable service provided to the exporter for export of goods shall not be eligible 

to claim rebate under this notification;" 

6.1 The above provisions debars service provider to claim rebate under 

Notification ibid. In the present case, the Appellant was recipient of the services 

who utilized said services for export of goods. The Appellant paid Service Tax on 

reverse charge mechanism under Section 68(2) of the Act. The Appellant has not 

provided any services for export of goods. hence, the phrase "the person liable 

to pay service tax under section 68 of the said Act on the taxable service 

provided to the exporter for export of goods" contained in clause 3(b) above 

Page 5 of 8 



Appea' No: V2/100/BVR/2018-19 

does not cover the Appellant. my con;idered view, the lower adjudicating 

authority has erred in coverir te App nt under clause 3(b) when it is on 

record that the Appellant has ct provi.c any services, Merely because the 

Appellant was liable to pay srvic tax ner Section 68(2) of the Act, being 

recipient of service, their case 'oui not cit covered under clause 3(b). Such an 

interpretation would make Nctifbtion dundant. I find that the very 

purpose of issuance of Notificton o. 4iO12ST dated 29.6.2012 is to grant 

rebate of service tax paid on the seMc v3iled and utilized for export of 

goods. The intention of the Leisiature is 'ery aptly reflected in the opening 

paragraph of Notification ibid, which is repr':dced as under: 

the Central Government, on being satisIed that it is necessary in the public 
interest so to do, hereby gpts rehate of service tax paid (hereinafter referred to  
as rebate) on the taxable services which are received by an exporter of goods  
(hereinafter referred to as the exnorter) and used for export of goods ...... 

(Emphasis supplied) 

6.2 I rely on the order passed b the He': be CESTAT, New Delhi in the case 

of Bharat Heavy Etectricats Ltd reorted as 2()17 (49) S.T.R. 81 (Tn. - Del.), 

wherein it has been held that, 

"9. The present dispute is with reference to the claim of refund made by the 
appellant under Notification No. 41/2012-S.T., dated 29-6-2012. The claims 
stand rejected for the service tax paid on TA, used by the appellant for the 
transport of export goods from the factory to the port of export. The rejection by 
the authority below is on the basis of the Clause 3(b) reads as follows 
"3. the rebate shall he ciaimed b  the following manner, namely :- 
(a)  
(b) the person liable to pay service tax under Section 68 of the said Act on the 
taxable service provided to the exporter for export of goods shall not be eligible 
to claim rebate under this notification;" 

10. The appellant being the receiver of the GTA service was required to pay 
the service tax on reverse charge basis. In terms of Clause 3(b) since the 
appellant is the person liable to pay the service tax, in this case, the view taken 
is that claim of rebate of such service tax is not admissible. The argument of the 
appellant is that the rebate should be paid inasmuch as the service of GTA has 
been used for export of goods by the appellant even though condition of 3(b) is 
against them. Their submission is that the exemption notification is required to 
be construed strictly at the stsge cf determination whether assessee falls within 
its terms. But once the provision is applicabie to him, full effect must be given 
to it. They have relied upon the following decisions of the Hon'ble Supreme 
Court to support the argument 
1. UOI v. Wood Papers Ltd. [1990 (47) EL.T. 500 (S.C.)]; 
2. Novapan India Ltd. v. CCE [1994 (73) EL.T. 769 (S.C.)]; 
3. CCE v. Maiwa Industries [2009 (235) E.f.T. 214 (S.C.)]. 

11. It is also their submission that the notification gives two options for 
claiming the rebate for service tax on services used for export. In the option 
available at Clause 1(b) the rebate is payable on the basis of Schedule A 
annexed to the notification. it is to be noted that the condition specified in 
Clause 3(b) is not applicable to the rebate under Clause 1(b). This brings about 
the situation in which the appellant themselves could have claimed a lesser 
amount of refund under Clause 1(b). They could have also availed the Cenvat 
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Appeal No: V2/100/BVR/2018-19 

credit of the service tax paid on GTA. However, they chose to make their claim 
under Clause 3(b) which stands denied. 

12. The Notification No. 41/2012-S.f. has been issued in terms of Section 
93A of the Finance Act, 1994. The notification provides for grant of rebate by 
way of refund of the service tax paid on the specified services used for export of 
goods. It is nobody's case that the GTA services for which the appellant has 
claimed rebate of service tax under the notification has not been used for export 
of goods. Consequently, there is no doubt that the appellant falls within the 
gamut of the notification whose stated purpose is to grant refund of service tax 
on services used for export. In terms of the decisions of the Hon'ble Supreme 
Court cited above, once it is determined by strict means that the appellant will 
be eligible for the benefit of the notification, it is necessary to interpret the 
wording of the notification so as to achieve the purpose and object for which the 
notification has been issued. Apex Court in the case of CCE v. Malwa Industries 
(supra) has held as under: 
"20. We, as noticed hereinbefore, have no quarrel with the proposition that 
exemption nbtification should be construed strictly which means that benefit 
thereof should not be granted to one, who is not entitled therefor. But it is also 
true that those who are entitled to the benefit cannot be deprived therefrom by 
taking recourse to the doctrine of narrow interpretation simplicitor, although the 
purpose and object thereof would be defeated thereby." 

If the view taken by the authorities below were to be upheld, the person such as 
the appellant, who has exported the goods and used certain services for the 
same, and for whose benefit the Notification No. 41/2012-S.T. has been issued 
in the first place, will not get the benefit. A literal interpretation of Clause 3(b) 
would deny such refunds, in all those cases where the exporter has paid service 
tax on reverse charge basis. Such an interpretation would also render the 
notification to be useless in all such reverse charge cases. Clearly this cannot be 
the intention of the Govt. in issuing the notification.  

13. It is not in dispute that the service tax was paid by the appellant and such 
services have been used for export of the goods by the appellant. Consequently, 
I am of the view that rebate under Notification No. 41/2012-S.T. is required to 
be paid to the appellants. 

14. In line with the above discussion, I set aside the impugned order with 
consequential relief to the appellant." 

(Emphasis supplied) 

7. n view of the above, I hold that the Appellant's case is not covered under 

clause 3(b) of Notification ibid and the Appellant is eligible for refund of service 

tax paid on services used for export of goods under Notification No. 41/2012-ST 

dated 29.6.2012. 

8. I, therefore, set aside the impugned order and allow this appeal. 

9. i'ti c *rdI z5Hcx1 1I 'iIc1I I 

9. The appeal filed by the Appellant is disposed off as above. 

__i) 

31c1-d (311.fl1) 
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Appeal No: V2 /1 00/BVR/2018-19 

By R.P.A.D.  

To, 
M/s Ultratech Cement Ltd, 
VilLage: Kovaya, 
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