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4qeflj *ICIk, .l]931Nc-c1 (3ici), .tl1cbk i'ti '-n.ci I 
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

T 31T31-dI d31Tr/ .L1k4cl.-i/ 

iilc/ liii/ r i irtS1 / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, RajkotlJamnagar/Gandhjdham 

141cbci'i & 1I To-ll -1 1 dI /Name & Address of the Appellants & Respondent :- 

MIs Jawandamal Dhannamal, Plot No.60,SRY,Alang District-Bhavnagar. 
Rajesh S. Agarwal(Authorized Signatory of M/s Jawandamal Dhannamal), Plot No.60,SRY,Alang District-
Bhavnagar. 

itt 1.a6T / 3Tei ii l/ 
Any person aggrieved by this Order-in-Appeal may tile an appeal to the appropriate authority in the following 
way. 

(A) 'tfl-ii i' ,th-'1Ic. tf loI4t 3T1'ftI o-Q1kl1lct,tuI tW1 3tftr,ifT ic'lId 14' 311Tf 1944 F5lTT 35B t 
3T d l994fTRT86 3 fd-11d Tt! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

he special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

't'lc1 1(a) cIIt,i 1V 3TfWt t 3Tt1T 'tW tt-1't 3tl1 +fld-ll  ic41d, 1cq, tT )Olcb.t 31'ftT ol1lltuI 
rr d-flc.l 5R  35 j l/ 

To the West regional bench of Custo/is, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Shaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

3 -1Nl4iUl i13lr-cd l3c-LBd c1  (3 )S1d.1IOc.l, 200i,1i  

(iii fL/ dIe) qEA-3ttl t*CI T1lr0TVl '1id1 L/I1 c'4Id, fd-lidl 

3 ç jaj.fl a  51T[  5 4js T3 5    r51J    d4, 3se.r50 1,000/ 
.t', 5,000/- 3TT 10,000/- 't'.i'/1 T 1ftfr ld-U t1c*, *f +lc.ldol 4l 1ftftt t1c  1 TITT, T) 3ffltZl 

lI t lcb ) 1jft jjq, ff ,jj)  1r1T ,1laU 

I T1tFI TtF tf ttdldlcj, r ::r 1ii T 'tirIv  ifftFr 3TftBtRT ii1lcttui *t lisa 1-Tr I 3fltr ( 
3it) ¶l 3nr-q F 500/-  tñftr 1c ,ld-fl c,o- 5T 1/ 

The appeal to the Appellate Tribunal shall be filed in ' uadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-

where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branoh f any nominated public sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

(B) 31 T-lkItIlcbtuI 3T4r, id 3 1994rtTru86(1) cR4, 1994, 1li  9(1) d5c1 

fft'r S.T.-5 iit T k9* 3t 1t 3TT I 3tF 'f d 3TT t  81-F 

(io1) • Ut1S  tiIIci MtTIV)   t!1 ,16l T*tidl ,i'i tli 3llNl ll 

t s cti  r 3T -i,s ii t.i'.i Zn 50 flZn  ic 3ZT 50 4T .tit 3X'r *r: 1,000/-  5,000/- 

10,000/- .t-i1 T ftt1)T ,,il t1cc* .t1idot l 1tftFr  tT t1TTf, E1TFF 3~'lftzr o- I11lcbtul t 1ll 

t *4i4ct  t1lt-e.it t o1Id t1IclI14 t C.Oltl ,thfl IICI TW COItI IZ1T ,llo1l t1TV I t1e11d TP' T 

tIri TTV 15i IQIId 3o-k1II't'I t IIsll I-1IT I 3Tr( 3) *tl1t/ 3Tr- 

tii5OO/- 9FI J1Il't01I5'f51Tl/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 

(dne of whkh shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 

demandéd& penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

rnore -tha1 five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty 

-levietlis more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 

Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 

fee of Rs.500/ 

Zr 



(i) 

(C) 

(i) 

(v)  

(vi)  

1-ikdI1 t Io1 PT 3WT 
*PTi15RO d'iji'1 ('llo'l, 

to a warehouse or to anoti en factory 
goods in a warehouse or n storage 

(E)  

(F)  

T(2A   1994. r 9(2) 

P 9(2A) *t w S.T.-7 t 3Tt I*1 PP  [TT 3TPF, PTI1Zf çYI, Pr' 3TPPT 3TPP'l1 (3T), i9tZt 

icqI, i'4 RT4ci (3 d-Q 111d PTV) 3fT3,ok ikq 3Pt3Tt 

4l-d, ihT  3tiP cbtc iT T1t 3ii T  PTT 

.4do1 't'c N1 / 
The appeal under sub section f2j and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & Y(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthori.zmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

+i clT' 3lTI ()   1944 

 1994 r%T83 

3°f'3i ic1C, /rtiTr10 1(10%), i f1ad rPT, 

Tq~,e . iT Ido1 PTTT. iq 

- -:-_- .- _- —.. —,' r", -ci 3T1P'iq q .iTiTi q ii - i iI&1a 

(i) PT11 l3idd)n 

(ii) TTPRT*tt  

(iii) PT1d-qc 6 ar3 ';T 
- frm oi1t(2) 3tIl1 2014 TP3i tP'T 

-33T'tc.uai fdjI 

For an appeal to be filed before the CE$TAT,  under Section 35F of the Central Excise Act. 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty aLone is in diapute.rovided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D: 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authonry prior to the commencement of the Finance (No.2) Act. 2014. 

81 ijq'i 3TT: 
Revision pplication_to Government of India: 
+1 3Tt - -1)d d- ài) *, lit .ic.HC, il1  3t,1994 if  ir 35EE   *1 
3T3TP. 3TTF4. ¶i I4, tii-c TiT, 

/ 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit 
Ministry of Finance. Department of Revenue. 4th 'Floor. Jeevan Deep Building, Parliament Street, New Delhi- 
ii000r. under Sction_35 of the CEA 1944 in respect of the following case, governed by first proviso to sub- 
section (1) of Section-3oB ibid: 

f',j)  iITiRI *, 59'T Pf)' 
Ri1I PT ci lii1 'l-in d   t)TIF. PT1IF iT  

' 

In case of any loss of goohs. where tie loss occurs in transit from, a factory 
or from one warehouse to another during the course of processmg of the 
whether in a factory or in a warehouse 

*ci ct' TLicUJ, t 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exjorted to'any country or territory outside India. 

41?, 3riU4 1c  iT f llTE i)P1T'Z1T 1PT1i dj ) / 
In case of'oods e'nported outside India export to Nep'bl or Bhutan, without payment of duty. 

cL1I,o1 1t iIdLo1 ¶l't1 51't Pt 5P' 3i1ttlNtiT PP' ¶10- TTPTt t i1'd of l  
3lTtPft3r(3l'F) *c1R fild  (F. 2),1998itlPTT 109 PTrP'td 3TI1i 

PPTic Tfta'r1V)I 
Credit of any duty allowed to be utilized towards payment of excise duty on fmal products under the provisions 
of this Act or theRules made there under such ord'er is nassed by the'Commissioner (Appeals) on of' after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, "1998. - 

3iTT t P'1tPT  1&1i EA-8 ', Pft t PtiT  bc"* ¶iRTF 9 
, P'3i tPOT t 3  3t 1lTfV I c1"3PF 1T c'i 3ET' 3Tl 3Ft 1 '11PT 

PTVI FIST 3c-LIIC, Si, 3fP'F, 1944 *r IITT 35-EE t d5ci ¶1TF 1r' t 3TFI* 't PT1FiT t 
d1TTR-6 dllTI / 
The above apolication shall be made in duplicate in Form No. EA-S as specified under Rule 9 of Central xcise 
(Appeals) Rules 2001 within 3 months from the date on which the order sought to be 'appealed aaamst is 
communicated nd shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shoul also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

T3F-1d FS1r'" t3ti  O1iV I 
i,q, Ti 4) PT 3F' 200/- t 1FIP1P')i jjIt 3Th 2T  N L!' ,:rdI 

rq''i000 
The revision applifi'ation shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount inOolved is more than Rupees One Lac. 

(D)   'F 3T1ST * c'l 3{rkSft lT FPTkST P c 30f t  r4 it ITPT, -c1 ' ¶IFPT P1TRT T?I 'F 
t T-4 I) P'' t T4 3T411)'tiI' Tt'i, 31t'tFIT PT  t li 3lT4F 1tZIT 
iIdI 1 / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be oaid in 

the aforesaid manner not withstanding the fact that the one appeal - to t)'ie Appellant Tribunal or the one 
anplication to the Cenfral Govt. As the case may be, is filled to avoia scnptona wora if excising Rs. 1 lakh fee of 
R's. 100/- for each. 

OIIc'4 StPt 3t'P'', 1975, 3i'Ft-I t3 PTiTf 3TTST9ST .TSTF 3rT 'i1F 6.50 
-OF4Ic SI ti iI SfffVI / 
One cop of application or 0.1.0. as the case may be, and the order of the adjudicating, authority shall bear a 
court feeS stamp of Rs.6.50 as prescribed under Sd'hedule-I in terms of the Court Fee Act,i975. as amended. 

1 Ic" Z[ lcLHe, Stt 9 OI 3T4'ZT FI Tt1PFOT (i  ¶) Ik-Hoc4), 1982 i'tl9' '3fiT FStIJF 

/ 
Attention is also invited to the rules covenin'" these and -other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) ules, 1982. 

3 3PMIST PTfIfEIIT t 3Pfl'lT ?T1 a' TS'fIflT COI4i, i-dcf 3Thf cocj'1 tP'Io'i t V, 3PfinTSf STi  
ww.cbec.00v,int?, F' I / 
For the elaorate. detailed and latest provisions relating. to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.coec.gov.m. 
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ORDER IN APPEAL:: 

The present appeals have been filed by the Appellants 
(herein after 

referred to as "Appellant No. 1 & Appellant No. 2) as detailed in the Table below 

against Order-in-Original No. 13/AC/BVR-2/BVRIMC/2017-18 dated 23.02.2018 

(hereinafter referred to as 'impugned order') passed by the Assistant 

Commissioner of Central GST, Division Bhavnagar-2, Bhavnagar (hereinafter 

referred to as 'lower adjudicating. authority'):- 

SI. 

No. 

Appeal No. Appellant 

No. 

Name of the Appellant 

1. V2/49/BVR/2018-19 Appellant 

No.1 

MIs. Jawandamal Dhannamal, Plot No. 60, SRY, 

Alarf, District-Bhavnagar 

2. V2/48/BVR/2018-19 Appellant 

No.2 

Shi Rajesh S. Agarwal, Authorized Signatory of M/S. 

Jawandamal Dhannamat, Plot No. 60, SRY, Alang, 

District-Bhavnagar 

2. The facts of the case are that Appellant No. 1 holding Central Excise 

Registration No. AAAHGO277MXMOO1 was engaged in breaking/dismantling of 

ships imported for breaking purpose at their plot at the Ship Breaking Yard, 

Alang and availed cenvat credit on the inputs, capital goods and input services 

used in or in relation to manufacture of their final products as per Cenvat Credit 

Rules, 2004 (hereinafter referred to as 'Rules'). Ships imported for breaking 

purpose contained many items viz. Fuel Oil, Marine Gas Oil (HSD), Lubricating Oil 

etc. to be used as fuel for the ship or for generation of electricity as well as other 

foods, beverages, toiletries and other articles to be consumed by the crew on 

board. An importer of a ship for breaking purpose file Bill of Entry in respect of 

ship imported by him with the jurisdictional Customs Authority declaring therein 

separately the quantities and values of (I) Fuel Oil, Marine Gas Oil (HSD), 

Lubricating Oil, (ii) other consumable articles like food, beverages, toiletries etc. 

and (iii) the 'Ship For Breaking Purpose' [excluding the goods and material 

separately declared as mentioned at (I) & (ii)] and customs duty is accordingly 

assessed thereon. 

2.1 Note No. 9 to Section XV of the Schedule 1 appended to the Central 

Excise Tariff Act, 1985 reads as "in relation to the products of this Section, the 

process of obtaining goods and materials by breaking up of ships, boats and 

floating structure shall amount to 'manufacture' ". Thus, process of obtaining all 

the goods and materials covered under the Section XV (Chapter 72 to 83) of the 

Schedule 1 appended to the Central Excise Tariff by breaking up of ships are 

considered as manufacturing activities and all such goods and materials obtained 

by such process are considered as 'excisable goods' being subject to levy of 

Page 3 of 11 
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duties of Ecise as per Section 2(0) of the Centr Excise Act,
(hereinafter 

referred to as 'Act'). however, the goods ad materia\S, except those covered 

unv Section )J çCapter 72 to B3), even toug obtained by breaking up of 

ships are considered as non-excisable goods. 

2.2 On the basis of information that AppeHant No. 1 had wrongly availed and 

utilized cenvat credit of Addition& Duty of Customs (CVD) paid on Fuel Oil, 

Marine Gas Oil (HSD) & Lubricating OH etc. contained in the ships imported by 

them for breaking purpose, an inquiry was, initiated by the Commissionerate. 

During the course of investigation, Statemelit of Appellant No. 2 was recorded on 

27.02.2017 under Section 14 of the Act who, inter a/ia, deposed that immediately 

after beaching of a vessel at their ship breaking plot, all the fuels and oils are 

removed from the vessel and sold out without storing the same and without 

using it in the process of obtaining goods and materials by breaking up of ship; 

that they had availed and utilized cenvat credit of Additional Duty of Customs 

(CVD) on Fuel Oil, Marine Gas OH and Lubricating Oil totally amounting to Rs. 

14,41,009/- in respect of Ships M.V. 'YM KAOHSiUNG', imported vide Bills of 

Entry No. SBY/204/2015-16 dated 23.02.2016. The Appellant had 

reversed/debited under protest an amount of Rs. 14,41,009/- vide Entry No. 201 

dated 27.02.2017 in their cer!vat credit account. 

4+ .  

2.3. The Commissionerate claimed that cenvat credit of Additional Duty of 

Customs (CVD) paid on Fuel OH, Marine Gas Oil (HSD) & Lubricating Oil (inside 

engine room bunker) was not admissible to Appellant No. 1 inasmuch as the said 

goods were not used in the prc'essof manufacture of their final excisable goods 

by breaking
,  of the said ships and were directly sold in open market, therefore 

the same cannot' be considered as 'input" as defined under Rule 2(k) of the 

Rules; 

2.4 Show Cause Notice No. V.72/12-4911AE/2016-17 dated 07.10.2017 was 

issued to Appellant No. 1 calling them to show cause as to why wrongly availed 

and utilized Cenvat Credit totally amounting to Rs. 14,41,009/- should not be 

dmanded arid recovered from them under Rule 14 (i)(ii) of the Rules read with 

sub-section. (4) of Setion 11A of the Act along with interest under Rule 14 (1)(ii) 

ofthe Rules read with sub-section (4) of.Section 11AA of the Act and proposed 

to appropriate an amount bf Rs.. ,4f'b/- debited by them. It also proposed 

to impose penalty under RUle 15(2) of the Rules read with Section 11AC of the 

Act upon Appellant No. 1 ad penalty :jnder Rule iSA of the Rules upon 

Page 4 of 11 



Appea' No: V2/49 & 48/BVR/2018-19 

5 

Appellant No. 2. 

2.5 The said Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order who hold that Fuel Oil, Marine Gas Oil & 

Lubricating Oil were not used, directly or indirectly, in or in relation to the 

process of obtaining goods by breaking up the ship and hence the same cannot 

be considered as 'input' in terms cfRule 3 of the Rules and consequently cenvat 

credit of Additional Duty of Customs paid on Fuel Oil, Marine Gas Oil & 

Lubricating Oil is not admissible to Appellant No. 1. The lower adjudicating 

authority confirmed demand of cenvat credit of Rs. 14,41,009/- under Rule 

14(1)(ii) of the Rules read with Section 11A(4) of the Act along with interest 

under Rule. 14(1)(ii) of the Rules read with Section 11AA of the Act and 

appropriated cenvat credit amount of Rs. 14,41,009/- already debited by the 

appellant in their cenvat credit account; imposed penalty of Rs. 14,41,009/-

under Rule 15(2) of the Rules read with Section 11AC of the Act upon Appellant 

No. 1 and also imposed penalty of Rs. 5,000/- under Rule 15A of the Rules upon 

Appellant No. 2. 

3. Being aggrieved with the impugned order, Appellants No.1 and 2 

preferred these appeals on the various grounds as under: 

(i) The impugned order is not proper, legal and correct legal as per law; that 

the appellant had paid duty  along with interest before issue of the SCN and 

therefore, penalty could not be imposed. 

(ii) The present issue involved interpretation of admissibility of cenvat credit 

on disputed .item, therefore, it cannot be presumed that the appellant has availed 

cenvat credit with an intend to avoid payment of duty and hence, penalty could 

not be imposed. 

(iii) They taken cenvat credit of Rs. 14,41,009/- as per case law of the Hon'ble 

Gujarat High Court in case of Priya Holding Pvt. Ltd. as reported 2013 (288) ELT 

347 (Guj.). However, the appellant had reversed the same cenvat credit of Rs. 

14,41,009/- on 27.02.2017 under protest. 

4. Personal Hearing in the matter was given to both Appellants, who vide 

their letter dated 25.03.2019 requested to decide the appeals on merit and they 

waived the requirement of personal hearing. 

Findings:  

5. 1 have carefully gone through the facts of the case, the impugned order, 

the Appeal Memorandum and written submissions made by both Appellants. The 

Page 5 of 1 1 
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issue to be decided is whether Appe.Hant No. I has correctly availed cenvat credit 

of Additional Duty of Customs pad on Fuel O. arine Gas Oil and Lubricating Oil 

or otherwise. 

6. I find that the crux of the issue is wather Cenvat Credit of Additional 

Duty of Customs (CVD) paid on Fuel Oil, arne Gas Oil (HSD) & Lubricating Oil 

(inside engine room bunker) avaed oy Appeanc No. 1 was admissible to them 

in the context that the same were not used n the process of manufacture of 

final excisable products by breaking the ships but were directly taken out and 

sold in open market and whether the sare can be considered as 'input' as 

defined under Rule 2(k) of the Rules. 

7. As per the Note No. 9 to Section XV (Chapter 72 to 83) of the Schedule 1 

appended to the Central Excise Tariff Act, 1985, the goods and materials 

obtained by process of breaking up of ships can only be considered as the 

'excisable goods' as defined under Section 2(d) of the Act as well as the 'final 

products' as defined under Rule 2(h) of the Rules so far process of breaking of 

ship is concerned. As per Rule 3 of the Rules, a manufacturer or producer of final 

products is allowed to take credit of duties of excise or the Additional Duty of 

Customs (CVD) paid on any 'input' received n the factory of manufacture of final 

products for use in, or in relation to, the manufacture of final products. As per 

Rule 2(k) of the Rules, the word 'input' means all goods used in the factory by 

the manufacturer of the final products but excludes any goods which have no 

relationship whatsoever with the manufacture of final products irrespective of 

classification of the goods under Central Excise or Customs Tariff and whether 

any goods can be considered as 'input' or not depends on its usage in the 

process of manufacture of their final products. The Appellant No. 2 in his 

statement dated 27.02.2017 deposed that immediately after beaching of a vessel 

at their ship breaking plot, all the fuels and oils are removed from the vessel and 

sold out without storing the same and without using it in the process of obtaining 

goods and materials by breaking up of ship. 

7.1 I find that the dispute in question was clarified by CBEC vide Circular No. 

37/96-Cus. dated 03.02.1996 (issued from F. No. 512/22/89-Cus. VI) as under: 

a) movable gears such as lifting and handling machineiy, anchors, naviatfonaI 

equioment;, machine tools, firefighting eqtiioment form part of vessel's normal equipment 

and hence classified u/h 89.08. 

b) Fuel and oil contained in the vessel's machineiy and engines can also be regarded as 

forming integral part of the vessels and hence be classified under Heading 89.08. 

(c) Spares parts (such as propellers, whether or not in a new condition and movable 

artides (furniture, kitchen equioment, table-ware etc.) showing dear evidence of use and 

Page 6 of 11 
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which have formed part of normal equi,oment of vessels, are classifiable under heading 

89.08. 

d) Remaining fuel and oil (other than that mentioned in sub-para) (b) above and other 

ship stores, induding drinks and foodstuff are dassifiable separately in their own 

approprite headings." 

(Emphasis suppUed) 

7.1.1 The Hon'ble High Court of Gujarat in case of M/s. Priya Holdings (P) Ltd. 

reported at 2013 (288) ELT 347 (Gui.) has held that, 

12 As can be seen from the impugned order, the Tribunal, after appreciating the 

evidence on record, has come to the condusion that the fuel contained in the engine 

tanks would form an integral part of the vessel's machinery and engine, and therefore, 

would fail under sub-para (b) whereas the remaining fuel and oil contained in other tanks 

would fail within the ambit of sub-para (d) and would be classifiable under their own 

separate headings." 

(Emphasis supplied) 

7.1.2 The above views were again affirmed by Hon'ble Gujarat High Court in 

case of M/s. 3. M. Industries reported as 2014 (302) ELT 382 (Guj.). The Hon'ble 

CESTAT, Ahmedabad in the case of M/s. A. G. Enterprise 2014 (308) ELT 418 

(Tri.-Ahmd.) held that even fuel stored outside engine room are an integral part 

of vessel's machinery and to be classified under heading 89.08. The relevant 

para is re-produced as under: 

"4. Heard both sides and perused the case records. The issue involved in all these 

appeals is as to what should be the dassification of HSD/LDO, under the EXIM Policy, 

which i contained in the fuel tanks of the vessels brought for breaking. As per the CBEC 

Circular dated 26-1 -2013 and the orders passed by Commissioner (Appeals) such fuel 

needs dassification under 27101040 of the Import Policy and is a restricted item to be 

imported through State Trading Agencies. Appellants, on the other hand, argued that 

HSD is not separately imported by the appellants and was found contained in the vessel 

as fuel/shio stores at the time of purchase and no extra price is paid for such fuel. It is 

observed that DGFT under F No. IPC/4/5(684)/97/82/PC-2(A), dated 26-6-2013 has 

opined that surplus fuel stored in the fuel tanks (whether inside or outside engine room) 

forms a part of the ship/vessels imported for breaking up and should be considered as 
integrated part of the vessel's machinery and Lc classifiable under 89.08." 

(Emphasis supplied) 

7.1.3 The above views of the Hon'ble CESTAT/High Court were affirmed by the 

Hon'ble Supreme Court in the case of M.K. Shipping & Allied Industries Pvt. Ltd. 

reported as 2015 (322) E.L.T. A326 (S.C.) upheld this Final order of CESTAT 

wherein it was held that HSD/LDO available in ship/vessel at the time of its 

import for breaking up would be classifiable under Heading 89.08 of ITC(HS) as 

clarified in DGFT Circular F. No. IPC/4/5(684)/97/82/PC-2(A), dated 26-6-2013 

and not under respective heading. 

7.1.4 Thus, it is beyond doubt that the fuel stored in ship inside engine room 

formed part & parcel of the ship/vessels imported for breaking and are 

classifiable under Heading 89.08. 

7.2 In view of above, fuel and oil contained in the vessel's machinery and 
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engines (inside engine room) are necessarily ra: of a ship and classifiable under 

Heading 89.08. The ship cannot sa and reach the ship-breaking yard unless the 

fuel and oil is present on board. Further, fue and oil are also required on board 

for generation of electricity for consumption far operations carried out by the 

ships. What is imported, therefore, is a ship w:h fuel and oil, which are integral 

part of it. It is on record that the fuels and c had not been imported separately, 

in this case but imported as part of ship stores. Therefore, I hold that when the 

ship imported for breaking up, the fuels & oHs available on ship even as stores 

form part of the ship and are, therefore, inputs. 

7.3 It is a common practice that fuel and oH are necessarily required to be 

removed firstly for the purpose of safety and efficient operation. Therefore, fuel 

and oil available on board of ship are removed and evacuated for effective and 

hazardless breaking of the ship. The process of breaking up of ship starts with 

removing of fuel and oils from the ship as vie! as other removable articles. 

Therefore, removal of oil is nothing but initie part of manufacturing process and 

all the goods including fuel and OhS are inputs or the purpose of ship breaking 

unit. Therefore, CVD paid and availed as cenvat credit is nothing but CVD paid 

and availed on inputs for manufacturing process i.e. ship breaking carried out by 

Appellant No. 1. Therefore, I do not find any merit in denying Cenvat Credit of 

CVD paid by Appellant No. 1 on the ent?re ship, imported for breaking. 

Accordingly, Additional Duty  of Customs paid on fuel and oil contained on board 

of ship is available to them as cenvat credit for utilization in payment of duty on 

the goods and material obtained by breaking up of ship. 

7.4 It is pertinent to mention that ships are imported into India for breaking 

purpose and charged with Customs duty based on the value decided by the seller 

and the buyer through Memorandum Of Agreement based on Light Displacement 

Tonnage (i.e. L.D.T.) The ship includes fuel and oils, foods stuff, beverages and 

other removal items used for running of ship. Apart from Customs duty, 

Additional Duty  of Customs (CVD) is also charged and collected under the belief 

that Central Excise duty payable on like goods as manufactured in India. The 

ship breaking units are also having Central Excise registration for removal of 

goods obtained during breaking up of ships and they pay Central Excise duty 

accordingly. Thus, CVD charged and collected in lieu of Central Excise duty 

irrespective of fact that the same is not manufactured by the ship breaking unit 

but imported with the ship for breaking purpose. Therefore, the entire ship 

including items on board are inputs for the purpose of Central Excise duty 
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payable by the ship breaking units while removing the same and they pay 

Central Excise duty as well. Thus, C\/D paid at the time of importation of ships is 

part and partial of duty element which is available to the ship breaking unit as 

cenvat credit and they can utilize the same while discharging their Central Excise 

duty on the items removed from breaking of ship as well as removal items 

available on ship including fuels and oils. 

8. I find that the intention of the legislature is not to deny cenvat credit of 

CVD paid by ship breaking unit at the time of payment of Customs duty and 

utilization thereof while paying Central Excise duty. Therefore, CBEC has issued 

Circular No. 1014/2/2016-CX dated 01.02.2016 which is re-produced below for 

ready reference: 

Circular No. -1014/2/2016-CX 

Dated the 1st Februaiy, 2016 

F. No. 6/24/2014-CX.I ("PL) 
Government of India 

Ministiy of Finance 

Department of Revenue 

Central Board of Excise & Custom 
* ** ** ** ** * * 

New Delhi, dated the 1st Februaiy, 2016 

To Principal Chief Commissioner/ 

Chief Commissioner/ 

Princia/ Commissioner of 

Central Excise and Customs (A/I) 

Web-master, CBEC 

Madam/Sir, 

Subject: Indusion of show cause notice's isued in relation to levy of CVD on vessels 

imported for breaking in the "Call-Book"-reg. 

References have been received in the Board from trade and field formations in relation to 

Judgment of Hon 'ble High Court of Gujarat passed in SCA No. 10607 of 1995 filed by M/s 

Shivam Engineering Company and others reported as [2014-TIOL-1563-HC-AHM-CUSJ. A 

SLP has been fl/ed by the department in Hon 'ble Supreme Court against this order. 

2. In the said judgment, Hon 'ble Hiqh Court has held that duty under Central Excise 

Act, 1944 can be levied, if the artide has come into existence as a result of production or 

manufacture. Art/des which are not produced or manufactured cannot be subjected to 

levy of excise duty. On the import of like artide, no additional duty can be levied under 

section 3(1) of the Customs Tariff Act, 1975 Since the vessels and other floating 

structures for 'breaking-up'are not manufactured in India, no excise duty is 1ev/able and 

consequently no additional duty under Section 3(1) of the Customs Thriff Act, 1985 can 

be levied on import of such goods. The reason for such condusion by Hon 'ble High Court 

is that when art/des which are not produced or manufactured cannot be subjected to 

levy of excie duty, then on the import of like art/des no additional duty can be levied 

under the Customs Tariff Act. 

3. In view of above said judgment, trade are following two different practices as 

enumerated be/ow and are being issued Show cause Notices according to the practice 

they follow:-. 

(i) Show Cause Notices have been issued to importers who are not paying CVD 

demanding CVD from them as department has appealed against the order of the Hon 'ble 

High Court of Gujarat. 

(ii) Show Cause Notices for wrong availment of CENVA T credit have been isued to 
those importers who are paying CVD voluntarily and taking CENVA T credit and utilizing 

Page 9 of 11 



Appeat No: V2.h. '- 

In 

the same for payment of Central &de duty lisLl•L,v arising due to breaking of vessels. 

4. The problem faced by the trade due to 'sue of Show Cause Notices in either 

situation has been exam/ned in Board and ft /is been decided that all Show Cause 

Notices issued for non-payment of CVC [refer cara3(i) above] shall be kept in call book 

till the SLP filed by the department in the Hon'ble Suoreme Court is decided. 

5. Show Cause Notice denying Ceo vat Credit of CIV paid voluntarily by the importers at 

the time of import is not warranted. L is well octtied position in law that a buyer may 

avail Cenvat Credit, if supplier has pd duty. IY this regard following case law may be 

referred- CCE vs. CEGA T2006 (202) EL. T 753(/iad HC D81), CCE vs Ranbaxy Labs Ltd. 
[2006(203) EL T213(P&H I-IC DB)], Commissioner of Central Excise, Chennai-I vs CEGA T 

Chennai reported as [2006(202)EL T753('MAD.)7. 0-edit is accordingly admissible for duty 
paid voluntarily. 

6. Thus, once the importer has paid CVD on iooft of ship, Ceo vat Credit of that CVD 

cannot be denied for payment of Central Ex/ss duty on breaking of that shio. Show 

Cause Notice5 already issued for denying Cen vat Credit may be decided in 1ight of these 

instructions and in future such Show Cause Notices may not be issued. 

7. Also vide Notification No. 1/2016- Central Excise'IV. T.), dated 01.02.2016 in the 
CENVA T Credit Rules, 2004, in rule 3, in .cub-ruie (1,), in clause (vii), the proviso has been 

omitted. 

8. Proviso to rule 3(1)(vii) of CE/I VAT 0-edit Rules, 2004 was inserted vide Notification 

No. 3/2011-Central Excise(NT), dated 1.3.2011.Iri the bteaking of shios, products of 

section XV(base metals and art/des of  base meta,) are obtained which are deemed to be 

manufactured as provided in secton note 9 of Section XV of the First Schedule to the 

Central Excise Tariff Act, 1985.00 the other hand, a number of used serviceable art/des 

such as pumps, air conditioners, furniture, kitchen equioment, woodeh panels etc. are 

also generated. These are generally sold as second hand goods by shia breaking units 

but no excise duty is payable as they do not emerge from a manufacturing process. At 

the same time, shi breaking units are allowed to avail full credit of additional duty of 

customs paid on the shio when it is irnoorted for breaking. This anomaly was resulting in 

excess utiliation of ENVA T credit. Rule 3 o the ENVA T Credit Rules, 2004 was 

accordingly amended to prescribe that 'en vat cred't shall not be allowed in excess of 

85% of the additional duty of customs paid on si.ps, boats etc. imported for breaking. 

9. Further, amendment in Rule 6 of CENVA T Credit Rules, 2004 was carried out in 

budget of 2015, to provide that now credit is required to be reversed even for non-

excisable goods produced as byproducts in the process of manufacture of excisable 

goods. This amendment has brought non-exdsabie goods and exempt goods at par and 

no credit is now available on either of tiem. The explanation inserted in Rule 6 is as 

follows:Explanation1- For the purpose of th15 rule> exempted goods or final products as 

defined in dause (d) and (h) of rule 2 shall include non-excisable goods deared for a 

consideration from the facto.'y. 

10. At present there is a conr7ict regarding reversal of credit in relation to non-

excisable goods which emerge durin,gj breaking of ship vip. whether restriction/reversal of 

credit needs to be done under proviso to rule 31D[viO  of CENVA T Credit Rules, 2004 or 

under rule 6 of CENVA T Credit Rules, 2004. To resolve the conflict, the provision 

restricting CENVA T credit to 85% under proviso to rule 3(i)(vii) of Cenvat Credit Rule, 

2004 has been deleted. Conseguent/y shio break/na units would be entitled to avail 

100% credit of the CVD paid with effect from 01.03.2015 but would also be required to 

follow provisions of rule 6 of CEVVA T Credit Rules, 2004 with effect from 01.03.2015.  

This beneficial amendment of deleting proviso to rule 3(i)(vii) of CENVA T Credit Rules,  

2004 has been done retrospectively with effect from 01.03.2015, that is the date from 

which reversal of Cenvat Credit for non-excisable qoods was provided in rule 6 of Cenvat 

Credit Rules, 2004.  

11. Difficulties faced, if any, in implementation of this Circular may be brought to 

the notice of the Board. Hind! version follows. Yours faithfully 

(Santosh Kumar Mis/ira) 

tinder Secretaiy to the Government of India 

8.1 Para 3(u) clearly covers the issue nvoved in the present appeal. CBEC 

has also mentioned the remedy for Show Cause Notices issued for denial of 
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cenvat credit of CVD by mentioning that 

3. Show Cause Notice denyi:7a cer'iat Credit ci! CVD acid voluntarily by the importers at 

the time of imoort Ic not wamnted. It is well settled position in law that a buyer may 

avail Cen vat Credit, if supplier has acid duty. In this regard following case law may be 

referred- CCE vs. CEGA T2006 (202) EL T 753(Mad HC DB), CCE vs Ranbaxy Labs Ltd. 

[2006(203) EL T 213(P&H HC DB)J, Cbmmksioner of Central Excise, Chenna1-I vs SEGA T 

Chennai reported as [2006(202)EL T.753(MAD.)j Credit is accordingly admissible for duty 

paid voluntarily. 

5. Thus, once the importer has paid CVD on import of sho, Cen vat Credit of that CVD 

cannot be denied for payment of Central Excise duty on breakin2 of that ship. Show 

Cause Notices already issued for denying Cenvat Credit may be decided in /i'ht of these 

instructions and in future such Show Cause Notices may not be issued." 

(Emphasis Supplied) 

9. Therefore, the issue is no more res-integra in view of Board's Circular 

dated 01.02.2016. Thus, I find that the demand of recovery of cenvat credit is 

not sustainable. Since demand itself is not sustainable, questions of paying 

interest and imposition of penalty on any of the appellants are not warranted. I, 

accordingly, hold that the impugned order is not sustainable in law and is liable 

to be set aside. Accordingly, I set aside the impugned order and allow both 

appeals. 

S n  31T l '511d1 

9.1 The appeals filed by the Appel!ants stand disposed off i.  above terms. 

31IJl(3f) 

afR. . 

By Speed Post 

To. 

M/s. Jawandamal Dhannamai, PlOt No. 

60, SRY, Alang, District-Bhavnagar 

R4' lJ-e1, t1T . o, 

q .3jT 4Jc - 1 

Shri Rajesh S. Agarwal, Authorized 

Signatory of M/s. Jawandamal 

Dhannamal, Plot No. 60, SRY, Alang, 

District-Bhavnagar 
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