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ft HI ic ,ff F(31'flt1), ii m '.n1i / 
Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

ap r /i'ra19TF/ s4it/ iii 31Tlt, l'tv., 

isi'tl /sil 4ii 4R /1Ttftt1Tgl.l Fci siil 

Arising out of above mentioned 010 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

j. fl&'i1cilcl T 91fl 1.i '4ci1 /Name & Address of the Appellants & Respondent :- 

MIs Madhav Steel, GIDC, Phase-I, Bhavngar- Rajkot Road, Sihor, Bhavnagar-364240. 

si aFt f(trtftr) wi1tr ii wkli trtr '9 tlTttaFTtt /Trnjv-ur t1I 3T'1Ttf Ict T -lntclI I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

i tr ,ttF ti'i  Tr rdnsr sITh suTflFir'Tr 'f( 5Pf,t'F tJ,cn sf.Ftpr ,1944 tiTu 35B 
1hi sfir, l994ti 63 FfIfd7o 
Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

Il3c'(P4-I 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

ir1  1(a)t 'Tt3t fT9TT(flt3F4t414U j tr'ii 
'1fF T TI j .9 nl64lc.fl T1I1I ii- oot'nii4l 1TT(l/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

(n-  ([)fiiin.P, 2001, tIH 6 ft9.fTT5T 
i EA-3tt.9Ttfu iiii 9T'dT, 'itti tl 5t,&Th'lt5ft5t3ftn14III TFT 

RT9T, 5 n'ii 1T s W,5 niNa '- 9T 50 9T9  rib 3T[T 50 niNa 11/ s19Ttf: 1,000/- , 5,000/- '-44 
sn1T 10,000/- i  FTI9.1ft9. nil 'a fI -ini ii i )srifttr sj''t ¶r rmr, tn1fttr srft4Pr rftrt"r 4t tiia I ni  

 TTFft sif    rtT jlai{i sit. prfnrr i'ii 'TfV I 4i 
lNa1F1'iI .al{1J 9T9.9.ThTF 9.aF11rtt1Nal 
Itl-ffr 9t Hl 'b.1I III 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

sP1TfTTWtTtPfi9, fri 3tf19.W,19946RI 86(1)3 frTarTrni'alnfl, 1994, IT9(1)td6cl I ttlfttr 
'A'i ST-SiT '9T TIThIf T 9T rioft  r&F 1flt rI spffnr r ni41 r, T9. 'afI 1nrt -it ( 
'ai-of3ii i-1i T) 3T4 fiTl'afl r3frni.ndu rrfrr, 'a'5 niia rr ini 
iT,5 niNa 4'T 50nlNa '5l'-tT 50ciNa '-in, WiTi: 1,000/-  5,000/- 5P-TT 10,000/- '-1 

ft 'afi nini iTTI 1FIifttr iTT 'Tr9T9., 14ft9. 5PThft9. '9TFTfXWr t tlNai nit . f -4t 'sli 
n iro   ie Iirr ii.ii fTf1 I i's(ftr i'te iTT 'rtn'sr, tiai * i.ii 'RTfTi  

fA-Rrtr 3PfPr '9T9TfiTT3T Ft t1ia i f-ttr I 1%9T9. 3T (9. 3#4T) 3TtiT9.9.-'T'1 miT 500/- a' i f'tsdftr t rm 'pni I 
'NIl 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of-stay -shall be 
accompanied by a fee of Rs.500/ 



1j sr,1994 t 9TT 86 3'T-9flTif 2) (2A) 3tT 9: e4) iN, eia Tei'4l, 1994, 'H 9(2) 
9(2A)e9d q:R1sa. l 3t T3(i), c'Ii 
mfttt 3T1Tf '91t1 4: ('39 4 1 t4  4Tft. .) 39 p-ç ia sn -r - ir iiqrb, 1I  ill/ 

/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shll be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Cominissitner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissicnerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to tile the appeal before the Appellate Tribunal. 

41e  ilt1T 'ue j4:Tfe a 3ThTia. 94:3tt1 19449TF 
35e, 3t94Tr sir t ffisr srftfttrr 1994 " T? bl .i i i 'aft ni ft ' iii itThffr wthtr 

eeo eeu 9j54:/i , Ttei'lI, lrai I9Tl1Iicl* 4: 
TTF fOT TTT t1T 4: a a i as r PTf -- 'r r 

irrft 
(i) 
(ii)   aci i1I1cl T'f 
(iii)   aii 11k4014) 6-e se2T

___ 
- irir ir f 9TtT 4: T9TT f1'ftiT (O' 2i itfI)tt 2C14 4: ST 'l# ra w1lt trrfit 4:iTiT 1S1TftftT 

4: T 9 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Secticu 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute. provided the rv-no'int of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service fax. "Duty Demarded" shall include: 
i) amount determined under Section 11 D: 
ii) amount of erroneous Cenat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the conimeocemervt of the Finance (No.2) Act, 2014. 

T1 "t&R "1UT T1: 
Reviioiapp icati n to_Govrnment pf In,dia: 

if4:t Iiind HHSi , 'iC .f54: -iZtWJ994 i 35EE4:'SS'51i1'9s 'e1I, 
i1Tt9 .jelir7r S44:T, 1i 44'1I'1, ia -e ft4Tir, Mr "ii1n, sfr"ThT s'r, iii w ffii000i, i1rft9T 
ailiTTii / 
A revision a_pplication lies to the Under Secretary,, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect cf the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

eat taell 4:eien ai -a'mi fl9'i 4"ri)4: II eei 4:''l 'i 9T3r'9'aI i'i 
ifa 41 i 4: Ni-1. rftoff rrr ii"i r cvi 4: 1-auI 4: 'hi'i, ra avoi'i 9T1 -fl 

 cicc i/ 
In case of any ld'ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from qne warehouse, to another during the course of processing of the goods ui a warehouse or in storage 
whether m a factory or in a warehouse 

(a) STTtt I t fTtr RT — .i - aa 4:st I 4: (1) e e) 4: ci W 

In case of rebate of duty of excise on goods exported to any country or territory outsic(e India o( on excisable 
matenal used m the manufacture of the goods whjch are exported to any country or temtory outside India. 

(iii)   c"Ii l'a4: 1FoR9T / 
In case oCgoods exported outside India export to Nepal or Bhutan. without payment of duty. 

(iv) siii mrr1tr 
 i(9 2),1998 T7T109UTi5 4:rer*'eifI  3STIiI TTtftrWf 

irri7 . 
Credit of any duty allowed to be utilized towards payment of excise duty on frnal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 3998. 

(v) ae'Tlt si tfst-ii "au EA-8, l as-iiis i,a (3  
31T9T4 "aquj 3TF4: iT9'i17r ai"fl ST(('T I i'i,'t im'tis wrS' yrir is rrrrftTr ecu srr'r 

4:flT'VTR-6Th1RecutaI4l 

Thàb've application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) RuTes, 2001 within 3 months from the date on whtch the order sought to be appealed against is 
communicated and shall be accompanied by two copies each o the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Malor Head of Account. 

(vi) sfIavr  iss 1i1e bRi3j  iu4 avfl S.fff'T I .. 
ia ci "u sTw4:8Ts-ru  200/-rril Tiu1 cci ae T4:cvi "'Mi t'"uiei 9T"u 

1000 -/sr 31rr9T99TTrTI 
The revisioh application' shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) if f4:3TT 9 551191* 3*TaleISTI' Ti 
aiu'isi 4:l -4lTS I / In case 

if the order covers variousnumbers of order- in Original, fee for each 0.1,0. should be paid in the aforesaid 
manner, not withstandmg the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee ot Rs. 100/- for 
each. 

(E) ifrfttr uiuicu  3ffi1ThTTh 1975, sTTsft-1 srrn'r ,c sisr r nr1 3lTrt ifl 1T flttlifrir  6.50 #'I 4:1 "iluiSi 
FIST TftTi / 

One copy of application or 0.1.0. as the case may be, arid the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-i in terms of the Court Fee Act,1975, as amended. 

(F) flci c'li5 j's 1 e'rsr rar9Tf r (av ) 1ucii")1, 1982 t srr 4s19ti's cic'.Ii 
e 151 a .i ii "i f'TilT *1 il4: ill VIIT'r 31r4:ftr flfu  a is i i / 

Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) a  ipfsff Tfit4:rft 4:1 3PflST TfST a u t s'sflfir "ii 't f'npr iilr ccc STSTli"I 4: )' sf9Tff 1iirtftr us! 
www.cbec.gov.in  4:T9T9'4: I J , , . . 
For the elaborate detailed anal latest provisions relatmg to filing of appeal to the higher appe11ate authority, the 
appellant may ref'er to the Departmental website ww.cbec.gov.in. 

(i) 

(C) 

(i) 
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:: ORDER IN APPEAL::  

M/s. Madhav Steels, GIDC, Phase- I, Bhavnagar- Rajkot Road, Sihor 

364240 (hereinafter referred to as "the Appellant) filed present Appeal against 

order no. R-289IRefund! 17-18 dated 15.2.2019 (hereinafter referred as 

"impugned order") passed by the Assistant Commissioner, Central GST 

Divisions, Bhavnagar-1, Bhavnagar (hereinafter referred to as "the lower 

adjudicating authority") 

2. The Brief facts of the case are that the appellant had filed refund claim of 

deemed Modvat credit consequent to Gujarat High Court's order dated 

27.08.2014 in Tax Appeals No. 56 to 74 of 2005 filed by the respondent against 

CESTAT's order No.Cl/233-332/ WZB/2003 dated 03.02.2003 in the mafter of 

Commissioner(Appeal)'s Order No. No. 548 to 587 (199 to 238-Raj)/ CE! 

Collr(A)/Ahd dated 12.10.1995. The said refund claims had been sanctioned by 

the Jurisdictional sanctioning authority vide Order No. 214/Refund/15-16 dated 

17.8.2015, inter-a/ia treating Rs.15,14,204/- as lapsed as on 01.08.1997 in light 

of CBEC Circular No. 326/42/97-Cx dated 25.07.1997 and no cash disbursement 

for that portion was ordered. 

2.1 Appellant preferred appeal again against the said Refund order dated 

17.8.2015, which was rejected by the then Commissioner (Appeals), Rajkot vide 

OlA No. BHV-EXCUS-00- APP-141-149-166-17 dated 29.9.2016. However, in 

Appeal against the said OIA dated 29.9.2016, the Hon'ble CESTAT, Ahmdeabad 

vide order No. A!13414-13422/2017 dated 13.11.2017 decided that Appellant is 

entitled for Cenvat Credit held as lapsed in the impugned OIA. Appellant filed 

refund application before the lower adjudicating authority who vide the impugned 

order sanctioned refund claim of Rs. 15,14,204/- however, appropriated same 

against the alleged outstanding government dues under Section 11 of the Central 

Excise Act, 1944 (hereinafter referred to as "the Act"). 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal stating that appropriation of refund of Rs. 15,14,204!- is violating 

the Hon'ble CESTAT's order dated 13.11.2017;that the said recovery was made 

by the lower adjudicating authority on the ground that interest was payable by 

them against demand confirmed vide 010 No. 65-88 / BVR/ JC/ 2005 dated 

30.12.2005/17.1.2006 ;that the said 010 was challenged by them and was 

pending vide Tax Appeal no. 1044/2008 filed before the Hon'ble High Court of Gujarat 

Page No.3 of 9 
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against CESTAT order No. A12325 to 2333! WZB/ Ahd/ 2007 arising out of OIA 

No. 84 to 95/ 2006/ BVR/ CE/AV/ Commr(A)-IV)!Ahd dated 24.8.2006! 30.8.2006 

in the matter of 010 No. 65 to 88!BVR/JC/2005 dated 30.12.2005/17.2006; that 

the appellant had paid duty under protest, which was acknowledged by the JRS 

as arrears of Rs. 34,90,994/- is reported as 'interest'; that the matter is still 

pending with the Hon'ble High Court of Gujarat. 

3.1 There is no order for confirmation of demand of interest in the 010 NO. 65 

to 88/BVR!JC/ 2005 dated 30.12.2005/17.1.2006; that while disallowing Deemed 

Modvat Credit disputed in that proceedings is not ordered for recovery of 

interest; that no order has been passed for payment of interest in the said 010; 

that recovery and adjustment of arrears of interest is coercive action and such 

action can only be taken in absence of any other source to recover the dues; that 

it is not arrears of interest as the matter is pending with the Hon'ble High Court of 

Gujarat; that they rely upon the following case laws in their support: 

- 2006(201) ELT 615 (Tn-Bang)- M/s. Volta Ltd 

- 2004 (165) ELT 518 (LB)- M/s. Rama Vision 

-2005 (190) ELT 390 ELT 399 (CESTAT) 

4. Personal hearing in the matter fixed on was 18.12.2018, on 8.1.2019 and 

on 29.1.2019. However, Appellant did not turn up for hearing but vide their 

written submission dated 2.1.2019, they stated that appeal may be decided on 

the basis of grounds of appeal mentioned in the appeal memorandum; that they 

submitted copy of order dated 27.8.2014 of the Hon'ble High Court of Gujarat 

and re-iterated that 010 dated 30.12.2005 did not confirm the interest on 

Deemed Modvat Credit in dispute. 

FINDINGS 

5. I have carefully gone through the facts of the case, impugned orders, 

appeal memorandum and submissions made by the appellant. The issue to be 

decided in the present Appeal is as to whether the impugned order appropriating 

refund of Rs.15,14,204/- against recovery of interest is correct or not. 

6. I find that as per Hon'ble CESTAT's order dated 13.11.2017 the 

appellants were eligible to avail deemed Modvat credit. Since, the refund of 

entire amount has been sanctioned by the sanctioning authority, I find that the 
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decision of Hon'ble CESTAT is followed. The present dispute remains regarding 

appropriation of the said refund amount. 

7. Appellant has contested appropriation of the sanctioned refund on the 

ground that Order-in-Original No.65 to 88/BVR/JC/2005 dated 30.12.2005 did not 

confirm interest payable by the Appellant and the matter is still pending before 

the Hon'ble Gujarat High Court in subsequent litigation preferred by them. The 

lower adjudicating authority has recorded his findings as under:- 

"13. The aforesaid refund claim was sent to the Range Superintendent 
vide this office letter of even No. dated 12. 12.2017 and 8.1.2018 for 
verification. In reply, the Range Superintendent vide his letter No. SH-
2/CESTAT-REFUND/17-18 dated 18.12.2017, 11.01.2018 has verified 
the claim and found admissible in light of Order passed by the Hon'ble 
CESTAST. Further, the JRS reported that there are some Govt. dues 
pending against the claimant amounting to Rs. 34,90,994/-  (interest 
amount as on 18.12.2017) is outstanding against the claim and in the  
case of Tax Appeal No.1044/2008 pending at Hon'ble High Court. 
Therefore I find that the aforesaid due amount is required to be 
appropriated against the outstanding amount. 

7.1 I find that Order-in-Original No.65 to 88/ BVR/ JO! 2005 dated 30.12.2005 

in respect of SON No.ARISHIRR/6-12194 dated 19.5.1995 for the period 

Dec,1994 to Jan, 1995, do not seek recovery of interest from the Appellant on 

account of disallowed deemed Modvat Credit. The Order portion of the said 

Order reads as under: 

"ORDER 

I) I disallow the deemed modvat credit taken by the assesses and 
confirm the demands of Central Excise duty mentioned at Col. No. (4) of 
the table of this Order mentioned above against Show Cause Notices 
mentioned at Col. No. (3) of the said table in respect of the assesses 
mentioned against each at Col. No. (2) of the table under Rule 57 / of 
CER-1944 read with Section 1 IA of erstwhile Central Excise & Salt Act, 
1944 (now Central Excise Act, 1944). 
II) I refrain from imposing any penalty under Rule 173 Q of CER-
1944 on the assesses mentioned at Col. No. (2) of the table." 

7.2 I find that the lower adjudicating authority wrongly accepted recovery of 

interest of Rs.34,90,994/- on account of the adjudication order dated 30.12.2005 

on the basis of JRS letter without going through order dated 30.12.2005. It is a 

fact that the impugned order does not speak recovery of interest anywhere. The 

lower adjudicating authority has also not recorded in the impugned order whether 

any recovery proceedings were initiated for recovery of interest as per the said 

010 dated 30.12.2005 reproduced above in Para 7.1. It is forthcoming from the 

impugned order that the appellant was not given opportunity to represent their 

case before appropriation of Rs.15,14,2041- against interest liability reported by 

Page No. 5 of 9 
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the JRS, which is incorrect on ar cf the adjudicating authority. 

8. I find that the Appellant ias so ccntasted that the 010 dated 30.12.2005 

and Tax Appeal no. 1044/2003 fed by 5efore the Hon'ble High Court of 

Gujarat against CESTAT's oroer No. AI232: c 2333/ WZB/ Ahd/ 2007 (arising 

out of OIA No. 84 to 95/ 2006' BVR.' CE/AV' Ccrnmr(A)-IV/ Ahd dated 24.8.2006) 

is still pending with the Honb Hgh Cc: and has not yet attained finality. 

Further, interest on deemed cdvat credt was not demanded in SCN dated 

19.5.1995 as per details of SON en in Fara 2 of 010 dated 30.12.2005, nor 

ordered in Order-in-Original datc1 30.12.2035, interest can not be recovered 

from the Appellant as the case against an assessee can be started only with 

issuance of SCN for recovery of interest and not otherwise. Also Section 1 1AA 

and Section 1 lAB providing for recovery of nterest has been brought under 

Central Excise Act for the first time w.e.f, 26.5.1995 and 28.9.1996 which can't 

be invoked by the SON issued prior to 26.6: 295. 

9. I find that the Hon'ble High Court of Karnatka in the case of M/s. Stella 

Rubber Works reported as 2011(267) ELT 495 (Kar.) has held as under:- 

"3. The facts are not in dispute. The assessee is entitled to a refund of 
2,29,433/- and the order passed to that effect has attained finality. In so far 
as the delayed payment of duty for the period 1982-83 to 1984-85 is 
concerned, on receipt of such payment.  no steps were taken by the  
Department to claim interest for the de.jyed payment.  For the first time  
their claim for delayed payment  by way of interest is made after the order 
for refund of rebate claim is allowed, that too for refund of the amount, an  
attempt is made to adjust the interest claim. As the interest claim is not yet 
adjudicated, the question of adjustinq the said claim towards the admitted 
claim of refund is impermissible in law. 

4. In fact, it is relevant to point out that Section 1 1AA was inserted by Act 
22 of 1995 which came into effect from 26-5-1995. In the instant case, the  
claim for interest/s in respect of the belated payment of duty pertaininq to 
the period 1982-83 to 1984-85. Therefore, on the face of it, the said claim 
has no basis and it is unfortunate that the revenue invokes such excuses 
for not payinq back the assessee amounts, which are leqitimately due to  
them. In these circumstances, we deem it proper that the assessee is 
entitled to the cost of the proceedings" 

(Emphasis Supplied) 

9.1 The Hon'ble CESTAT in the case of M/s. Voltas Ltd reported as 2006(201) 

ELT 615 (Tn-Bang) has also held that demands not reached finality are not 

arrears and can not be adjusted against refund to be sanctioned and paid. The 

relevant portion of the order is reproduced beiow:- 

Page No. 6 of 9 
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"8. We have gone through the records of the case carefully. The 
learned Advocate for the appellants has cited a number of decisions 
wherein it is held that the refund amount due to the party cannot be 
adjusted against demands which are under challenge in the appellate 
fora. In the present case, even though the refund order for an amount of 
Rs. 15,73,149/- was passed on 16-11-1998. The same was not actually 
paid to the appellants and adjusted against some pending demands 
under Section 11 of the Central Excise Act 1944. Section 11 is 
reproduced below. 

"SECTION 11. Recove,y of sums due to 'Government. - In respect 
of duty and any other sums of any kind payable to the Central 
Government under any of the provisions of this Act or of the rules 
made there under (including the amount required to be paid to the 
credit of the Central Government under Section 1 ID), the officer 
empowered by the [Central Board of Excise and Customs 
constituted under the Central Boards of Revenue Act, 1963 (54 of 
1963)] to levy such duty or require the payment of such sums may 
deduct the amount so payable from any money owing to the person 
from whom such sums may be recoverable or due which may be in 
his hands or under his disposal or control, or may recover the 
amount by attachment and sale of excisable goods belonging to 
such person; and if the amount payable is not so recovered, he 
may prepare a certificate signed by him specifying the amount due 
from the person liable to pay the same and send it to the Collector 
of the District in which such person resides or conducts his 
business and the said Collector, on receipt of such certificate, shall 
proceed to recover from the said person the amount specified 
therein as if it were an arrear of land revenue." 

9. Section II is actually a provision for recovery of sums due to 
Government. There are some assessee's who do not pay promptly the 
Government dues. In order to deal with such recalcitrant assessee's, the 
above provision is made and it enables the proper officer to deduct the 
amount payable from any money owing to the assessee. In this case, the 
refund is actually due to the appellant. But the appellants by virtue of 
certain Orders-in-Original owed money to the Government. The important 
thing to be noted is that these amounts decided by the Orders-in-originals 
were not final. Every Order-in-Original can be appealed. Therefore, at the 
first stage of confirmation of a demand, no finality has been reached. To 
put in other words, those demands cannot be called as arrears. There is a  
possibility that these demands could be set aside by the Commissioner 
(A) or the Tribunal or any other judicial forum. That is why Iar.qe number 
of decisions hold that refund cannot be adjusted against the demands 
which are sub-judice. In the present case, the action of the authorities in 
adjust ing the refund is against the legal provisions. Section 11 should be 
involved only when the demands have reached finality and should not be 
invoked even at the initial stage. Section 1 1BB provides interest for 
delayed refunds. This is squarely applicable to the present case. The 
Commissioner (A) has not at all given any reason as to why the said 
section is not applicable. In view of the above findings, we allow the 
appeal with consequential relief" 

9.2 I further find that the Hon'ble CESTAT in the case of M/.s Kisan Irrigations 

& Infrastructure Ltd reported as 2016 (339) ELT 583 (Tn-Del) has held as under:- 
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"5. The Tribunal in 2009 (247) E.L.71 512 (Tri.-Del.) and Jay Kay 
Synthetics - 2002 (145) EL. T 718 (Tn-Del.) held that before 
appropriation of refund towards any arrears due, show cause 
notice/personal hearinq is required. In the present case, I find the 
appellants were not even issued a simple intimation reqardinq proposed 
appropriation. Further, the Tribunal in Voltas Ltd. - 2008 (9) S. T F?. 591 = 
2006 (201) E.L.T. 615 (Tribunal) examined tf7e scope of applicability of 
Section 11 to recover the sums due to Government. It was held that only 
after finality of the appeal proceedings, the dues become arrears. In the 
present case, the appeal is pending before the Tribunal as per the 
amended provisions of Section 35F on payment of mandatory pre-
deposit. The amount in excess of such pre-de posit cannot be collected 
coercively. 

6. Considering the above discussions and analysis, / find the impuqned 
order is not justifiable and accordinqly set aside the same. The appellant 
is eliqible for refund of full amount as oriqinally decided by the  
jurisdictional Asstt. Commissioner with applicable interest, if any.  The  
appeal is allowed accord/n qly." 

(Emphasis supplied) 

9.2.1 The present case also has same facts, interest appropriated from the 

amount of refund to be sanctioned/paid without SCN and without giving personal 

hearing notice to the Appellant. 

9.3 In the case of M/s. KEC international Ltd reported as 2014 (310) ELT 615 

(Tn-Del), it was held that adjustment of refund against unconfirmed demand of 

interest can not be made and principles of natural justice are to be followed 

including issuance of Show Cause Notice, which is not done in the present case 

also. Para 4 of the Final Order reads as under:- 

"4. The facts of the present case are identical to the facts involved in 
the above referred decision. Learned Advocate has drawn my attention to 
letter dated 29-3-2012 addressed by the Superintendent to the appellant 
giving details of interest against which the balance amount of rebate of 
Rs. 8,01,573/- was adjusted. The said letter also mentions that "higher 
officers at the relevant time were of the opinion that no show cause notice 
be issued for recovery of interest, hence no show cause notice was 
issued for the above amount. Learned Advocate has also made a 
statement at bar that even subsequent to the said letter, they have not 
been issued a show cause notice for confirmation of any demand of 
interest, It is well settled law that any demands from an assessee are 
required to follow the principle of natural justice, which includes issuance  
of show cause notice, affordinq a reasonable opportunity to the assessee 
to put forward its case and adjudicatinq the matter thereof. Such type  of 
interest confirmation without followinq due principles of natural justice 
cannot be appreciated inasmuch as they represent only one sided view of 
the Revenue. As such, the adjustment of sanctioned rebate claims 
aqainst the interest amount, which never stand adjudicated by the  
department, cannot be upheld Th terms of law declared by the Hon'ble  
Karnataka Hiqh Court. Accordingly, all the appeals are allowed to the 
extent of rebate clam of Rs. 801,573/- with consequential relief to the 
appellants." 
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10. By respectfully following the above decisions, I hold that the impugned 

order appropriating Rs.15,14,204/- against the sanctioned refund towards 

interest without SON and without following principles of natural justice is not 

correct, legal and proper. 

11. Accordingly, I have no option but to set aside the impugned order and 

hence, I set aside the impugned order and allow the appeal filed by the 

Appellant with consequential relief, if any. 

?. 3i4i CkI   3T)c 1 YI'ij i'41d lIc1I 

12. The appeal filed by the appellant stands disposed off in above terms. 

1TtfTT, 

Th mirr 

M/s. Madhav Steels, 
GIDC, Phase- I, 
Bhavnagar- Rajkot Road, 
Sihor 
364240 
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