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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

@ o) arfterehat & TIAETET 1 719 TH UdT /Name & Address of the Appellants & Respondent :-
M/s Madhav Steel, GIDC, Phase-I, Bhavngar- Rajkot Road, Sihor, Bhavnagar-364240.

I ATEOT(YT) | AT g HI~F [AH AT G0 0 IT 6 AWWQ?HWHWWWW?{]/
Any person aggrieved by t]ns Order-in-Appeal may fxle an appeal to the appropriate authority in the following way.

(A) FTT TEE 9F U HATH W$ﬁﬂ1ﬁﬁﬁﬁwms uferfaw 1944 1 9T 35B F FAq UH
ﬁ?raa%‘?ﬁw 19943%21‘!’086373131??1' o
Appeal to Customs, Excise & Service Tax Appe]]ate Trlbunal under Sectlon 35B of CEA, 1944 / Under Section 86 of the Finance
Act, 1994 an appea'l lies to:-

® = AT A TS A S Ta A R U AR AT o [ e o o dTs, aeesa fa 2, s, 73 Y

The specnal bench 04 Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters
relating to classification and valuation.
(i)
1(a) 3 7 7w srdret F srerrar 9w ardie T o 3 3ourE oo v SR ardiely =mafEeen () $r
aﬁ'ﬁ-rﬂ,,d e, AT WA FATAT JEHATAE. 3 o 0 § ST 9T ST

To the West regbonal bench of Customs, Excise & Service Tax Appellate Tribunal (CLZSTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

Tt FATATTEFw F Wy i Teqd R & [ Fea % Ieara o (ardven)Rammae, 2001, % e 6 % siaeta Muifa frg o
(iii) T EA-3 ﬁwﬁmwaﬁ%maﬁv | T ¥ F9 F W UF I F A, ST IATE Lo AW, F T 7T 7 s a9
AT, 0 5 &7 I7T IAH FH,5 q1E €90 IT 50 FTEG FIT 9 FAGT 50 715 AU T A6 g 7 w79T: 1,000/- F99, 5,000/- 77
AT 10,000/~ 9 1 FRuifia smr aes 6 wfy dow w46 Reifg o #71 qoam, d4feg afretty mrafiemor £ orarn § sgrs
e & A F fl off aEtes & ¥ 95 g 9 Wit 3% gree g fhr Sy iR ) @diig groe o sprar, §6 i ew
oraT # FAT TR SiEt SE A erdfiefra =i £ orar g & | S wrger (3% ATER) F Ry - F |1 500/ 9 FT
Rt o= T FATERT 1/
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.

(B) arderr =rentereTr & awe arfier, ey sfafae, 19946 e 86(1) % simsta dams fawaTel, 1994, ¥ faw 9(1) ¥ aga Myt
T S.7.-5% =T il § ¥ 7 w1 g 39 e o ser F fwg enfer fiy woft g1, 3wAt 9fT Ay § dew w1 (I 7 o A
JHTTHE ZHT FTRY) 37 378 & F9 o F7 TH WA 5 979, ST G916 & T, 2479 $F TRT 3T A747 1497 JAAT, 39T 5 76 qT7 Iq
FW,5 AT T AT 50 7T T TF 997 50 AT F7 T ATGF & 7 F7en: 1,000/- T1F, 5,000/- TTF F9497 10,000/- 97 #7 Raifa
T o F1 i F@e w0 FatRa gos F1 qwram, S9fia adie i At f ot F agEs e F am g R o
AT 4 3 S FIO Sy Vit 4 e grer (AT ST w12 | A g F1 e, § 7 96 arar § g w1y st
waferg =TT =t £ omar Rud £ 1| 2 aRer (= @iEY) F ™ sraea-a= F 9 500/- €90 w7 Ry geF 9 F47
EET 1/

The appeal under sub section {1} of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against {one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax &
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penaity levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be
accompanied by a fee of Rs.500/ . RIS
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The appeal under sub section (2} and (24} of the section 3% the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(24) of the Service Tax Rul 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Cominissiyner, Centrai Excise (Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissicnerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax tc file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, uander Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Sectcn &5 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demarded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. provided the cnount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise anc Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D:

i1) amount of erroneous Cenvat Credit takes;

ii1) amount %ayable undexr Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shail not algplg to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.

Revisi icatign t Go t of Ingi

evision application to Government of India: . - L
zwsnasr%r . K ﬁvﬁr%?rmmnw:w S, HTASTN, 1994 FT a7 35EE F TR F dqeat A,
mw/ﬁwm?ﬁ% s e, Trevm A, = g, S B w99, I93 9, a2 B0-110001, =7 AT
EIIEIE Tl
A_rcvisirbn application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect cf the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

T2 Trer ¥ et T 36 e §, stgl g Bt w7 el meem s & R 9 F Mo F S 1 Bl o FEe T
3t U W T3 4 AT A= AT F AT, o1 BT 0T I ® 97 S0 ° 6T F THER 20, TRET SET 4 et
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In case of any 10ss of goods, where the loss gceurs in trapsit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

qrd ¥ qrav B g o1 & AT Qale 7 7 907 5 AR ¥y g 9 T 9 T8 R 307 95F F ge (Pae) F o g,
ST AT & aTes HHt g AT &7 F1 Fatq fF it g/ ) ‘ , )
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé gcods which are exported to’any country or territory outside India.

7f% FeTe 9feek T AT 7 fAAT A F AT, T 0 A A AT Wi AT T 2/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

qfATST ITTE F TR 5% ¥, = 5 form o o i = afRRrw v o e arEe ¥ g a7 € T U ARy
mmfwﬁw)%mgﬁM(W° 2)‘,1é;§@ﬁﬂm?1%9%gmﬁw . ﬂ*a‘ﬁé@%nﬁﬁfﬁvuﬁa&ﬁqﬁ?&q

P . . .
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is [iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

T WA F 27 IR 39 g5 EA-8 ¥, 5 i FA I o (i) et 2001, F 7w 9 % o At e,
FIZST F TUUY *F 3 HIE F A i T | TYLIRE ATHAT % ATH G =97 T AHI rser H q wreAn ged
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The ab/ove application shall be made in dx%plicate in Form Neo. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rul%s, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by twe copies each of the OIO and Ordér-In-Appeal. Tt should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

Qe e & Ay et Rt s 6 sErh £ ae = . ) . o
Sl G0 TR UF 0@ =99 7 399 F9 g1 al w77 200/ - F e B T i Y FE TN UF ATg w9 7 SATET &Y a7 w
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The re(risioh application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang I})?s. 1000/- where the amount involved is more than Rupees One Lac.

TF2 T v # FF T SO T AEIIE £ 7 ST T A2 F (U 95 T A, S A R Sar il ST F I g0
o7 T forgT TEt F9 ﬁﬁ'g?g'ﬁmﬂﬁﬂﬁ A FATTEEC ﬁv%mﬁqwﬁwm%m Sarg !/ In casgge
if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesai

manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one ap;f)hcatlon to the
Cenﬁral Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TATHIAT AT S AT, 1975, F ATTHI-1 F FATE G A= 97 TF FE Araer Hi afw 77 il 6.50 93 1 e
of= fet¥he 31T T AUl o .

@ copy of z;pplicatlon/or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

#AT_9+F, FHT ITNE éﬁgwwm mrfarsn (Frf AR Rammaet, 1982 & afife ud svg dafrg amet &
: T F7 AT (AT A1 3 Y sav i B smar g1/ ' _ .
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. .

v wfiehr TR Fr o fE T wwE T g s, fAega 9 T s F o, et fewfr dEmee
www.cbec.%ov.in 1 TF I 3 l({ o _ . s L .

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in. AT Lo
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Appeal No.: V2/24/BVR/2018-19

:: ORDER IN APPEAL ::
M/s. Madhav Steels, GIDC, Phase- |, Bhavnagar- Rajkot Road, Sihor
364240 (hereinafter referred to as “the Appellant ) filed present Appeal against
order no. R-289/Refund/ 17-18 dated 15.2.2019 (hereinafter referred as

“impugned order’) passed by the Assistant Commissioner, Central GST

Divisions, Bhavnagar-l, Bhavnagar (hereinafter referred to as “the lower

adjudicating authority”) .

2. The Brief facts of the case are that the appellant had filed refund claim of
deemed Modvat credit consequent to Gujarat High Court’s order dated
27.08.2014 in Tax Appeals No. 56 to 74 of 2005 filed by the respondent against
CESTAT's order No.Cl/233-332/ WZB/2003 dated 03.02.2003 in the matter of
Commissioner(Appeal)’s Order No. No. 548 to 587 (199 to 238-Raj)/ CE/
Collr(A)/ Ahd dated 12.10.1995. The said refund claims had been sanctioned by
the Jurisdictional sanctioning authority vide Order No. 214/Refund/15-16 dated
17.8.2015, inter-alia treating Rs.15,14,204/- as lapsed as on 01.08.1997 in light
of CBEC Circular No. 326/42/97-Cx dated 25.07.1997 and no cash disbursement

for that portion was ordered.

2.1 Appellant preferred appeal again against the said Refund order dated
17.8.2015, which was rejected by the then Commissioner (Appeals), Rajkot vide
OIA No. BHV-EXCUS-00- APP-141-149-166-17 dated 29.9.2016. However, in
Appeal against the said OIA dated 29.9.2016, the Hon’ble CESTAT, Ahmdeabad
vide order No. A/13414-13422/2017 dated 13.11.2017 decided that Appellant is
entitled for Cenvat Credit held as lapsed in the impugned OIA. Appellant filed
refund application before the lower adjudicating authority who vide the impugned
order sanctioned refund claim of Rs. 15,14,204/- however, appropriated same
against the alleged outstanding government dues under Section 11 of the Central
Excise Act, 1944 (hereinafter referred to as “the Act”).

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal stating that appropriation of refund of Rs. 15,14,204/- is violating
the Hon’ble CESTAT’s order dated 13.11.2017;that the said recovery was made
by the lower adjudicating authority on the ground that interest was payable by
them against demand confirmed vide OlIO No. 65-88 / BVR/ JC/ 2005 dated

30.12.2005/17.1.2006 ;that the said OlO was challenged by them and was
pending vide Tax Appeal no. 1044/2008 filed before the Hon’ble High Court of Gujarat

™, .
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Appeal No.: V2/24/BVR/2018-19

against CESTAT order No. A/2325 to 2333/ WZB/ Ahd/ 2007 arising out of OIA
No. 84 to 95/ 2006/ BVR/ CE/AV/ Commr(A)-1IV)/Ahd dated 24.8.2006/ 30.8.2006
in the matter of OIO No. 65 to 88/BVR/JC/2005 dated 30.12.2005/17.20086; that
the appellant had paid duty under protest, which was acknowledged by the JRS
as arrears of Rs. 34,90,994/- is reported as ‘interest’; that the matter is still

pending with the Hon’ble High Court of Gujarat.

3.1  There is no order for confirmation of demand of interest in the OIO NO. 65
to 88/BVR/JC/ 2005 dated 30.12.2005/17.1.2006; that while disallowing Deemed
Modvat Credit disputed in that proceedings is not ordered for recovery of
interest; that no order has been passed for payment of interest in the said OIO;
that recovery and adjustment of arrears of interest is coercive action and such
action can only be taken in absence of any other source to recover the dues; that
it is not arrears of interest as the matter is pending with the Hon’ble High Court of
Guijarat; that they rely upon the following case laws in their support :

- 2006(201) ELT 615 (Tri-Bang)- M/s. Voita Ltd

- 2004 (165) ELT 518 (LB)- M/s. Rama Vision

-2005 (190) ELT 390 ELT 399 (CESTAT)

4. Personal hearing in the matter fixed on was 18.12.2018, on 8.1.2019 and
on 29.1.2019. However, Appellant did not turn up for hearing but vide their
written submission dated 2.1.2019, they stated that appeal may be decided on
the basis of grounds of appeal mentioned in the appeal memorandum; that they
submitted copy of order dated 27.8.2014 of the Hon’ble High Court of Gujarat
and re-iterated that OIO dated 30.12.2005 did not confirm the interest on
Deemed Modvat Credit in dispute.

FINDINGS

5. | have carefully gone through the facts of the case, impugned orders,
appeal memorandum and submissions made by the appellant. The issue to be
decided in the present Appeal is as to whether the impugned order appropriating

refund of Rs.15,14,204/- against recovery of interest is correct or not.

6. | find that as per Hon'ble CESTAT's order dated 13.11.2017 the
appellants were eligible to avail deemed Modvat credit. Since, the refund of

entire amount has been sanctioned by the sanctioning authority, | find that the
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Appeal No.: V2/24/BVR/2018-19

decision of Hon’ble CESTAT is followed. The present dispute remains regarding

appropriation of the said refund amount.

7. Appellant has contested appropriation of the sanctioned refund on the
ground that Order-in-Original No.65 to 88/BVR/JC/2005 dated 30.12.2005 did not
confirm interest payable by the Appeliant and the matter is still pending before
the Hon'ble Gujarat High Court in subsequent litigation preferred by them. The

lower adjudicating authority has recorded his findings as under:-

“13.  The aforesaid refund claim was sent to the Range Superintendent
vide this office letter of even No. dated 12.12.2017 and 8.1.2018 for
verification. In reply, the Range Superintendent vide his letter No. SH-
2/CESTAT-REFUND/17-18 dated 18.12.2017, 11.01.2018 has verified
the claim and found admissible in light of Order passed by the Hon'ble
CESTAST. Further, the JRS reported that there are some Govt. dues
pending against the claimant amounting to Rs.34,90,994/- (interest
amount as on 18.12.2017) is outstanding against the claim and in_the
case of Tax Appeal No.1044/2008 pending at Hon’ble High Court.
Therefore | find that the aforesaid due amount is required to be
appropriated against the outstanding amount.

7.1 | find that Order-in-Original No.65 to 88/ BVR/ JC/ 2005 dated 30.12.2005
in respect of SCN No.AR/SH/RR/6-12/94 dated 19.5.1995 for the period
Dec,1994 to Jan, 1995, do not seek recovery of interest from the Appellant on
account of disallowed deemed Modvat Credit. The Order portion of the said
Order reads as under:

‘ORDER

/) I disallow the deemed modvat credit taken by the assesses and
confirm the demands of Central Excise duty mentioned at Col. No.(4) of
the table of this Order mentioned above against Show Cause Notices
mentioned at Col. No.(3) of the said table in respect of the assesses
mentioned against each at Col. No.(2) of the table under Rule 57 | of
CER-1944 read with Section 11A of erstwhile Central Excise & Salt Act,
1944 (now Central Excise Act,1944).

1) | refrain from imposing any penalty under Rule 173 Q of CER-
1944 on the assesses mentioned at Col. No.(2) of the table.”

7.2 | find that the lower adjudicating authority wrongly accepted recovery of
interest of Rs.34,90,994/- on account of the adjudication order dated 30.12.2005
on the basis of JRS letter without going through order dated 30.12.2005. It is a
fact that the impugned order does not speak recovery of interest anywhere. The
lower adjudicating authority has also not recorded in the impugned order whether
any recovery proceedings were initiated for recovery of interest as per the said
OIO dated 30.12.2005 reproduced above in Para 7.1. It is forthcoming from the
impugned order that the appellant was not given opportunity to represent their
case before appropriation of Rs.15,14,204/- against interest liability reported by

T
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Appeal No.: V2/24/BVR/2018-19

the JRS, which is incorrect on 227 of the 10wz adjudicating authority.

8. I find that the Appellant inas siso ceritesied that the OlO dated 30.12.2005
and Tax Appeal no. 1044/2033 fiied by them before the Hon'ble High Court of
Gujarat against CESTAT's oraer iNo. A/23Z% io 2333/ WZB/ Ahd/ 2007 (arising
out of OIA No. 84 to 95/ 2006/ EVR/ CE/AV! Commr(A)-1V/ Ahd dated 24.8.2006)

is still pending with the Hor'cie =igh Ccus and has not yet attained finality.

Further, interest on deemed Wioowvat crect 'was not demanded in SCN dated

19.5.1995 as per details of SCN given i Para 2 of OIO dated 30.12.2005, nor

ordered in Order-in-Original daied 30.12.24C5, interest can not be recovered
ta

from the Appellant as the case azainst an 2ssessee can be started only with

e

issuance of SCN for recovery of interest and not otherwise. Also Section 11AA
and Section 11AB provi;ding for recovery of interest has been brought under

Central Excise Act for the first ime w.e.f 22.5.1895 and 28.9.1996 which can't

-

be invoked by the SCN issued srior {0 25.5.1265.

9. [ find that the Hon'ble Hign Court ¢f Karnatka in the case of M/s. Stella
Rubber Works reported as 2011(267; ELT 4S5 (Kar.) has held as under:-

“3. The facts are not in dispute. The essassee is entitled to a refund of
2,29,433/- and the order passed fo that effect has attained finality. In so far
as the delayed payment cf auty for the period 1982-83 to 1984-85 is
concerned, on_receipt of such payment. no steps were taken by the
Department to claim interest for the deiayed payment. For the first time
their claim for delayed payment by way of interest is made after the order
for refund of rebate claim is allowed., that too for refund of the amount, an
attempt is made to adjust the interest claim. As the interest claim is not yet
adjudicated, the question of adjusting the said claim towards the admitted
claim of refund is impermissibie in law.

4. In fact, it is relevant to point out that Section 11AA was inserted by Act
22 of 1995 which came into effect from 26-5-1995. In the instant case, the
claim for interest is in respect of the beilated payment of duty pertaining to
the period 1982-83 to 1984-85. Therefore, on the face of it, the said claim
has no basis and it is unfortunate that the revenue invokes such excuses
for not payving back the assessee amounts, which are legitimately due to
them. In these circumstances, we deem it proper that the assessee is
entitled to the cost of the proceedings”

(Emphasis Supplied)

9.1 The Hon’ble CESTAT in the case of M/s. Voltas Lid reported as 2006(201)
ELT 615 (Tri-Bang) has also nheld that demands not reached finality are not
arrears and can not be adjusted against refund to be sanctioned and paid. The

relevant portion of the order is reproduced beiow:-
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“8. We have gone through the records of the case carefully. The
learned Advocate for the appellants has cited a number of decisions
wherein it is held that the refund amount due to the party cannot be
adjusted against demands which are under challenge in the appellate
fora. In the present case, even though the refund order for an amount of
Rs. 15,73,149/- was passed on 16-11-1998. The same was not actually
paid to the appellants and adjusted against some pending demands
under Section 11 of the Central Excise Act 1944. Section 11 is
reproduced below.

“SECTION 11. Recovery of sums due to Government. - In respect
of duty and any other sums of any kind payable to the Central
Government under any of the provisions of this Act or of the rules
made there under (including the amount required to be paid to the
credit of the Central Government under Section 11D), the officer
empowered by the [Central Board of Excise and Customs
constituted under the Central Boards of Revenue Act, 1963 (54 of
1963)] to levy such duty or require the payment of such sums may
deduct the amount so payable from any money owing to the person
from whom such sums may be recoverable or due which may be in
his hands or under his disposal or control, or may recover the
amount by attachment and sale of excisable goods belonging to
such person; and if the amount payable is not so recovered, he
may prepare a certificate signed by him specifying the amount due
from the person liable to pay the same and send it to the Collector
of the District in which such person resides or conducts his
business and the said Collector, on receipt of such certificate, shall
proceed to recover from the said person the amount specified
therein as if it were an arrear of land revenue.”

9. Section 11 is actually a provision for recovery of sums due to
Government. There are some assessee’s who do not pay promptly the
Government dues. In order to deal with such recalcitrant assessee’s, the
above provision is made and it enables the proper officer to deduct the
amount payable from any money owing to the assessee. In this case, the
refund is actually due to the appellant. But the appellants by virtue of
certain Orders-in-Original owed money to the Government. The important
thing to be noted is that these amounts decided by the Orders-in-originals
were not final. Every Order-in-Original can be appealed. Therefore. at the
first stage of confirmation of a demand, no finality has been reached. To
put in other words, those demands cannot be called as arrears. There is a
possibility that these demands could be set aside by the Commissioner
(A) or the Tribunal or any other judicial forum. That is why large number
of decisions _hold that refund cannot be adjusted against the demands
which are sub-judice. In the present case, the action of the authorities in
adjusting the refund is against the legal provisions. Section 11 should be
involved only when the demands have reached finality and should not be
invoked even at the initial stage. Section 11BB provides interest for
delayed refunds. This is squarely applicable to the present case. The
Commissioner (A) has not at all given any reason as to why the said
section is not applicable. In view of the above findings, we allow the
appeal with consequential relief.”

9.2 | further find that the Hon’ble CESTAT in the case of M/.s Kisan Irrigations
& Infrastructure Ltd reported as 2016 (339) ELT 583 (Tri-Del) has held as under:-
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“5. The Tribunal in 2008 (247} E.L.T. 512 (Tri-Del.)) and Jay Kay
Synthetics - 2002 (145) EL.T. 716 (Tri-Del) held that before
appropriation _of refund towards any arrears due, show cause
notice/personal hearing is required. In _the present case, | find the
appellants were not even issued a simple_intimation regarding proposed
appropriation. Further, the Tribunal in Voitas Ltd. - 2008 (9) S.T.R. 591 =
2006 (201) E.L.T. 615 (Tribunal) examined tﬁe scope of applicability of
Section 11 to recover the sums due to Government. It was held that only
after finality of the appeal proceedings, the dues become arrears. In the
present case, the appeal is pending before the Tribunal as per the
amended provisions of Section 35F on payment of mandatory pre-
deposit. The amount in excess of such pre-deposit cannot be collected
coercively.

6. Considering the above discussions and analysis, | find the impugned
order is not justifiable and accordingly set aside the same. The appellant
is_eligible for refund of full amount as originally decided by the
jurisdictional Asstt. Commissioner with applicable interest, if any. The
appeal is allowed accordingly.”

(Emphasis supplied)

9.2.1 The present case also has same facts, interest appropriated from the
amount of refund to be sanctioned/paid withcut SCN and without giving personal

hearing notice to the Appellant.

9.3 In the case of M/s. KEC international Ltd reported as 2014 (310) ELT 615
(Tri-Del), it was held that adjustment of refund against unconfirmed demand of
interest can not be made and principles of natural justice are to be followed
including issuance of Show Cause Notice, which is not done in the present case
also. Para 4 of the Final Order reads as under:-

“4, The facts of the present case are identical to the facts involved in
the above referred decision. Learned Advocate has drawn my attention to
letter dated 29-3-2012 addressed by the Superintendent to the appellant
giving details of interest against which the balance amount of rebate of
Rs. 8,01,573/- was adjusted. The said letter also mentions that “higher
officers at the relevant time were of the opinion that no show cause notice
be issued for recovery of interest, hence no show cause notice was
issued for the above amount. Learned Advocate has alsoc made a
Statement at bar that even subsequent to the said letter, they have not
been issued a show cause notice for confirmation of any demand of
interest. It_is well seftled law that any demands from an _assessee are
required to follow the principle of natural justice, which includes issuance
of show cause notice, affording a reasonable opportunity to the assessee
to put forward its case and adjudicating the matter thereof. Such type of
interest confirmation without following due principles of natural justice
cannot be appreciated inasmuch as they represent only one sided view of
the Revenue. As such, the adjustment of sanctioned rebate claims
against the interest amount, which never stand adjudicated by the
department, cannot be upheld in terms of law declared by the Hon'’ble
Karnataka High Court. Accordingly, all the appeals are allowed to the
extent of rebate claim of Rs. 8.01,573/- with consequential relief to the
appellants.” : N
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(9]

10. By respectfully following the above decisions, | hold that the impugned
order appropriating Rs.15,14,204/- against the sanctioned refund towards
interest without SCN and without following principles of natural justice is not

correct, legal and proper.

11.  Accordingly, 1 have no option but to set aside the impugned order and
hence, | set aside the impugned order and allow the appeal filed by the

Appellant with consequential relief, if any.
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12.  The appeal filed by the appellant stands disposed off in above terms.
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