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:: ORDER IN APPEAL::  

M/s. Vijay Steels, 206, Chokhawala Chamber, Lokhand 

Bazaar,Bhavnagar (hereinafter referred to as "the Appellant ) filed present 

Appeal against order no. R-286/Refundl 17-18 dated 15.2.2019 (hereinafter 

referred as "impugned order") passed by the Assistant Commissioner, Central 

GST Divisions, Bhavnagar-1, Bhavnagar (hereinafter referred to as "the lower 

adjudicating authority") 

2. The Brief facts of the case are that the appellant had filed refund claim of 

deemed Modvat credit consequent to Gujarat High Court's order dated 

27.08.2014 in Tax Appeals No. 56 to 74 of 2005 filed by the respondent against 

CESTAT's order No. C 11233-3321 WZB/2003 dated 03.02.2003 in the matter of 

Commissioner(Appeal)'s Order No. No. 548 to 587(199 to 238- 

Raj)/CE/Collr(A)/Ahd dated 12.10.1995. Th. said refund claim had been 

sanctioned by the Jurisdictional sanctioning authority vide Order No. 

208/Refund/i 5-16 dated 28.7.2015, inter-a/ia, treating. Rs. 18,94,571/- as lapsed 

as on 01.08.1997 in the light of CBEC Circular No. 326/42/97-Cx dated 

25.07.1997 and no cash disbursement for that portion was ordered. 

2.1 Appellant preferred appeal again against the Refund order dated 

28.7.2015 which was rejected by the then Commissioner (Appeals), Rajkot vide 

OIA No. BHV-EXCUS-00- APP-141-149-166-17 dated 29.9.2016. However, in 

Appeal against the said OIA dated 29.9.2016, the Hon'ble CESTAT, Ahmdeabad 

vide order No. A113414-13422/2017 dated 13.11.2017 decided that Appellant is 

entitled for Cenvat Credit held as lapsed in the impugned OIA. Appellant filed 

refund application before the lower adjudicating authority who vide the impugned 

order sanctioned refund claim of Rs.18,94,571/- however, appropriated same 

against the alleged outstanding government dues under Section 11 of the Central 

Excise Act, 1944 (hereinafter referred to as "the Act"). 

3. Being aggrieved with the impugned order, the appellants preferred the 

present appeal stating that appropriation of refund of Rs.18,94,571/- is violating 

the Hon'ble CESTAT's order dated 13.11.2017; that the said recovery was made 

by the lower adjudicating authority on the ground that interest was payable by 

them against demand confirmed vide 010 No. 65-88 /BVR/JC/2005 dated 

30.12.2005/17.1.2006 ; that the said 010 was challenged by them and was 

pending vide Tax Appeal no. 1038/2008 filed by them before the Hon'ble High 

Court of Gujarat against CESTAT's order No. A12325 to 2333/WZB/ Ahd/ 2007 

• ge No. 3 of 9 
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arising out of OIA No. 84 to 95/ 2006! BVR/ CE/AV/ Commr(A)-IV) I Ahd dated 

24.8.2006/30.8.2006 in the matter of 010 No. 65 to 88/BVR/JC/2005 dated 

30.12.2005/17.1.2006; that the appellant had paid duty under protest, which was 

acknowledged by the JRS as arrears of Rs.46,62,695/- is reported as 'interest'; 

that the matter is still pending with the Hon'ble High Court of Gujarat. 

3.1 There is no order for confirmation demand of interest in the 010 No. 65 to 

88/BVR/JCI 2005 dated 30.12.2005117.1.2006; that while disallowing Deemed 

Modvat Credit disputed in that proceedings is not ordered for recovery of interest; 

that no order has been pased for yment of interest in the said 010; that 

recovery and adjustment of arrears of interest is coercive action and such action 

can only be taken in absence of any other source to recover the dues; that it is 

not arrears of interest as the matter is pending with the Hon'ble High Court of 

Gujarat; that they rely upon the following case laws in their support: 

- 2006(201) ELT 615 (Tn-Bang)- M/s. Volta Ltd 

- 2004 (165) ELT 518 (Cestat 3 Member Bench)- M/s. Rama Vision 

- 2005 (190) ELT 399 (CESTAT) 

4. Personal hearing 'in the matter was attended by Shri U.H. Kureshi, 

Consultant and Shri M.R. Gupta,, Partner of the Appellant and submitted that 

SCN had been issued on 19.5.1995 without invoking interest and the said 010 

also did not invoke Section 1 1AA for recovery of interest; that interest is not 

payable by them; that interest does not arise in this case as provisions of interest 

was made in the Act only after 19.5.1995; that adjustment made in the impugned 

010 against the order dated 3.12.2005 is patently wrong and illegal. 

FINDINGS 

5. I have carefully gone through the facts of the case, impugned orders, 

appeal memorandum and submissions made by the appellant. The issue to be 

decided in the present Appeal is as to whether the impugned order appropriating 

refund of Rs.18,94,571!- against recovery of interest is correct or not. 

6. I find that as per Hon'ble. CESTAT's order dated 13.11.2017 the appellant 

was eligible to avail deemed Modvat credit. Since, the refund of entire amount 

has been sanctioned by the sanctioning authority, I find that the decision of 

Hon'ble CESTAT is followed. The present dispute remains regarding 

No. 4 of 9 
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appropriation of the said refund amount. 

7. Appellant has contested appropriation of the sanctioned refund on the 

ground that Order-in-Original No. 65 to 88/BVR/JC/2005 dated 30.12.2005 did 

not confirm interest payable by the Appellant and the matter is still pending 

before the Hon'ble Gujarat High Court in subsequent litigation preferred by them. 

The lower adjudicating authority has recorded his findings as under:- 

"13. The aforesaid refund claim was sent to the Range Superintendent 
vide this office letter of even No. datecJ 5.12.2017 and 8.1.2018 for 
verification. In reply, the Range Superintendent vide his letter No. SH-
2/CESTAT-REFUND/17-18 dated 18.12.2017, 11.01.2018 has verfifed 
the claim and found admissible in light of Order passed by the Hon'ble 
CESTAST. Further, the JRS reported that there are some Govt. dues 
pending against the claimant amounting to Rs. 46,62,645/- (as 
outstanding interest amount) vide 010 NO.65 to 88/B VR/JC/2005 dated 
30.12.2005). Therefore, / find that the aforesaid due amount is required to 
be appropriated against the outstanding amount in terms of Section 11 of 
the CEA, 1944." 

7.1 I find that Order-in-Original No.65 to 88/ BVR/ JC/ 2005 dated 30.12.2005 

in respect of SCN No.AR/SH/RR/6-18/94 dated 19.5.1995 for the period Dec, 

1994 to Jan, 1995, do not seek recovery of interest from the Appellant on 

account of disallowed deemed Modvat Credit. The Order portion of the said 

Order reads as under: 

"ORDER 

I) I disallow the deemed modvat credit taken by the assesses 
and confirm the demands of Central Excise duty mentioned at Col. 
No. (4) of the table of this Order mentioned above against Show 
Cause Notices mentioned at Col. No. (3) of the said table in respect 
of the assesses mentioned against each at Col. No. (2) of the table 
under Rule 57 I of CER-1944 read with Section hA of erstwhile 
Central Excise & Salt Act, 1944 (now Central Excise Act, 1944). 

II) I refrain from imposing any penalty under Rule 173 Q of 
CER - 1944 on the assesses mentioned at Col. No. (2) of the table." 

7.2 I find that the lower adjudicating authority wrongly accepted recovery of 

interest of Rs.46,62,645/- on account of the adjudication order dated 30.12.2005 

on the basis of JRS letter without going through order dated 30.12.2005. It is a 

fact that the impugned order does not speak recovery of interest anywhere. The 

lower adjudicating authority has also not recorded in the impugned order whether 

any recovery proceedings were initiated for recovery of interest as per the said 

010 dated 30.12.2005 reproduced above in Para 7.1! It is forthcoming from the 

impugned order that the appellant was not given opportunity to represent their 

case before appropriation of Rs.18,94,571/- against interest liability reported by 
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the JRS, which is not proper on part of the iovr adjudicating authority. 

8. I find that the Appellant has aiso contested that the 010 dated 30.12.2005 

and Tax Appeal no. 1044/2008 1d by them before the Hon'ble High Court of 

Gujarat against CESTAT's order No. A12325 to 2333/ WZB/ Ahd/ 2007 (arising 

out of OlA No. 84 to 95/ 200/ B\IR.' OE/AV! Cornrnr(A)-IV/ Ahd dated 24.8.2006) 

is still pending with Hon'ble High Court and has not yet attained finality. Further, 

interest on deemed Modvat credit was not demanded in SCN dated 19.5.1995 as 

per details of SCN given in Fare 2 of 010 dated 30.12.2005 nor ordered in 

Order-in-Original dated 30.12.2005. interest can not be recovered from the 

Appellant as the case against an assessee cn be started only with issuance of 

SON for recovery of interest and no other e. A!so Section 1 1AA and Section 

1 lAB providing for legislative authority for recovery of interest has been brought 

under Central Excise Act for the first 'rie with effect from 26.5.1995 and 

28.9.1996 only and hence, these Sections can't be invoked by SON issued prior 

to 26.5.1995. 

9. I find that the Hon'ble High Court of Karnataka in the case of M/s. Stella 
Rubber Works reported as 2011(267) ELT 49.5 (Kar.) has held as under:- 

"3. The facts are not in dispute. The assessee is entitled to a refund of 
2,29,433/- and the order passed to that effect has attained finality. In so 
far as the delayed payment of duty for the period 1982-83 to 1984-85 is 
concerned, on receipt of such payment. no steps were taken by the 
Department to claim interest for the delayed  payment. For the first time  
their claim for delayed payment by way of interest is made after the order 
for refund of rebate claim is allowed, that too for refund of the amount, an 
attempt is made to adjust the interest claim. As the interest claim is not 
yet ad/udicated. the question of ad/ustinq the said claim towards the 
admitted claim of refund is impermissible in law. 

4. In fact, it is relevant to point out that Section 1 IAA was inserted by 
Act 22 of 1995 which came into effect from 26-5-1995. In the instant case,  
the claim for interest is in respect of the belated payment of duty 
pertaining to the period 1982-83 to 1984-85. Therefore, on the face of it,  
the said claim has no basis and it is unfortunate that the revenue invokes 
such excuses for not paying back the assessee amounts, which are 
legitimately due to them. in these circumstances, we deem it proper that 
the assessee is entitled to the cost of the proceedings" 

(Emphasis Supplied) 

9.1 The Hon'ble CESTAT in the case of M/s. Voltas Ltd reported as 2006(201) 

ELT 615 (Tn-Bang) has also held that demands not reached finality are not 

arrears and can not be adjusted against refund to be sanctioned and paid. The 

relevant portion of the order is reproduced below:- 

Thge No. 6 of 9 
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"8. We have gone through the records of the case carefully. The 
learned Advocate for the appellants has cited a number of decisions 
wherein it is held that the refund amount due to the party cannot be 
adjusted against demands which are under challenge in the appellate 
fora. In the present case,, even though the refund order for an amount of 
Rs. 15,73,149/- was passed on 16-11-1998. The same was not actually 
paid to the appellants and adjusted against some pending demands 
under Section 11 of the Central Excise Act 1944. Section 11 is 
reproduced below. 

"SECTION II. Recovery of sums due to Government. - In respect 
of duty and any other sums of any kind payable to the Central 
Government under any of the provisions of this Act or of the rules 
made there under (including the amount required to be paid to the 
credit of the Central Government under Section lID), the officer 
empowered by the [Central Board of Excise and Customs 
constituted under the Central Boards of Revenue Act, 1963 (54 of 
1963)] to levy such duty or require the payment of such sums may 
deduct the amount so payable from any money owing to the 
person from whom such sums may be recoverable or due which 
may be in his hands or under his disposal or control, or may 
recover the amount by attachment and sale of excisable goods 
belonging to such person; and if the amount payable is not so 
recovered, he may prepare a certificate signed by him specifying 
the amount due from the person liable to pay the same and send it 
to the Collector of the District in which such person resides or 
conducts his business and the said Collector, on receipt of such 
certificate, shall proceed to recover from the said person the 
amount specified therein as if it were an arrear of/and revenue." 

9. Section 11 is actually a provision for recovery of sums due to 
Government. There are some assessee's who do not pay promptly the 
Government dues. In order to deal with such recalcitrant assessee's, the 
above provision is made and it enables the proper officer to deduct the 
amount payable from any money owing to the assessee. In this case, the 
refund is actually due to the appellant. But the appellants by virtue of 
certain Orders-in-Original owed money to the Government. The important 
thing to be noted is that these amounts decided by the Orders-in-originals 
were not final. Every' OrcJer-in-Oriqinal can be appealed. Therefore, at the  
first staqe of confirmation of a demand, no finality has been reached. To 
put in other words, those demands cannot be called as arrears. There is a 
possibility that these demands could be set aside by the Commissioner 
(A) or the Tribunal or any other judicial forum. That is why larqe number 
of decisions hold that refund cannot be adjusted against the demands 
which are sub-judice. In the present case, the action of the authorities in  
adjusting the refund is aqainst the leqal provisions. Section II should be 
involved only when the demands have reached finality and should not be 
invoked even at the initial staqe. Section I1BB provides interest for 
delayed refunds. This is squarely applicable to the present case. The 
Commissioner (A) has not at all given any reason as to why the said 
section is not applicable. In view of the above findings, we allow the 
appeal with consequential relief." 

9.2 I further find that the Hon'ble CESTAT in the case of M/.s Kisan Irrigations 

& Infrastructure Ltd reported as 2016 (339) ELT 583 (Tn-Del) has held as under:- 

"5. The Tribunal in 2009 (247) E.L.T. 512 (Tn-Del.) and Jay Kay 
Synthetics - 2002 (145) E.L.T. 718 (Tri.-Del.) held that before  
appropriation of refund towards any arrears due, show cause 
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notice/personal hearing is required. l: present case. / find the 
appellants were not even issued a simple intimation regardinq proposed 
appropriation. Further, the Tribunal in Vo!tas Ltd. - 2008 (9) S. TR. 591 = 
2006 (201) E.L. T. 615 (Tribuna') examined the scope of applicability of 
Section 11 to recover the sums clue to Government. It was held that only 
after finality of the appeal piceedings, the dues become arrears. In the 
present case, the appeal is pending before the Tribunal as per the 
amended provisions of Section 35F on payment of mandatoty pre-
deposit. The amount in excess of such pre-deposit cannot be collected 
coercively. 
6. Considering the above discussions and analysis, / find the impugned 
order is not justifiable and accordingly-set aside the same. The appellant 
is eligible for refund of fu!! amount as . originally decided by the 
jurisdictional Asstt. Commissioner with applicable interest, if any. The 
appeal is allowed accord/n g/y." 

(Emphasis supplied) 

9.2.1 The present case also has same facts, interest appropriated from the 

amount of refund to be sanctioned/paid without SCN and without giving personal 

hearing notice to the appellant. 

9.3 In the case of M/s. KEC international Ltd reeorted  as 2014 (310) ELT 615 

(Tn-Del), it was held that adjustment of refund against unconfirmed demand of 

interest can not be made and principles of natural justice are to be followed 

including issuance of Show Cause Notice, whch is not done in the present case 

also. Para 4 of the Final Order reads as under:- 

"4. The facts of the present case are identical to the facts 
involved in the above referred decision. Learned Advocate has 
drawn my attention to letter dated 29-3-20 12 addressed by the 
Superintendent to the appellant giving details of interest against 
which the balance amount of rebate of Rs. 8,01,573/- was adjusted. 
The said letter also mentions that '?iqher officers at the relevant 
time were of the opinion that no show ce notice be issued for 
recovery of interest, hence no show .cau notice was issued for 
the above amount. Learned Advocate has also made a statement 
at bar that even subsequent to the said letter, they have not been 
issued a show cause notice fOr confirmation of any demand of 
interest. It is well settled law that an.y demands from an assessee 
are required to follow the principle of natural justice, which includes 
issuance of show cause notice, affording a reasonable opportunity 
to the assessee to put forward its case ar,d. adjudicating the matter 
thereof. Such type of interest con firma tio.n without following due 
principles of natural justice cannot be appreciated inasmuch as 
they represent only one sided view of the Revenue. As such, the 
adjustment of sanctioned rebate claims against the interest amount,  
which never stand adjudicated by the department, cannot be 
upheld in terms of law declared by the Hon'ble Karnataka Hiqh  
Court. Accordingly, all the appeals are allowed to the extent of 
rebate claim of Rs. 8,01,573/- with consequential relief to the 
appellants." 
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10. By respectfully following the above decisions, I hold that the impugned 

order appropriating Rs.18,94,571/- against the sanctioned refund towards 

interest without SON and without following principles of natural justice is not 

correct, legal and proper. 

11. Accordingly, l set aside the impugned order and allow the appeal filed by 

the Appellant with consequential relief, if any. 

?R. 31'd I'.l 1dl  3TI T 1d'.I iYl'fd d' 1T iIcii 

12. The appeal filed by the appellant stands disposed off in above terms. 
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