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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

'1fIi'4c1I & 'i1Rlcl Icl T 9TR t,ci 'i ci /Name&Address of the Appellants & Respondent 

1. M/ Satyanarayan Steel Industries, Plot no. 200/A, GIDC Sihor, Bha.'nagar-364240. 

2. Shri Narendra R Gupta, Person-in-charge of MIs Satyanarayan Steel Industries, Plot no. 200/A, GIDC 

Sihor, Bhavnagar-364240 
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

flu c'-iI urtiP_sT,'(t  t)n'i  tt XPT,1944t 9TT 35B 
P 5fT5IT9T, 1994 BTtT 86 P P Pci  rr I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 
1994 an appeal lies to:- 

i1Tii& i1141P5 TT Tijc' 
cfl,l'ivfl-liciiI/ 
The special bencch  of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

Ithcis5, 1(a)9Tl1tt 31T tt5ITT tt 4)i mc"1 ii'< TTfr(r) 
TtT1lPnbl,,ff(tcic1, 'ifi   TttIJ 
To the West regional bench o Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

flfl rfor tBT tif( T lt r ac'i (3 fi )Pddciqc4i, 2001, 6 3TIT Bftftt 

(iii ''1 EA-3fftf .lTicii 51Td, 1dc'l ocil,l F3fludu ThT 
T9T, 5 iia Tci*i 5 ciiw c'iizlT 50'iOe 53-T9T50ci -i 1,000/-q, 5,000/- 3NT 

10,000/-  raifcj i-n jciti i frsrlfttr sjc'e rtrrr, 4*ittr srcffffi ,.duciiP'iuI tuai ii't  
3 iP'i UU <aci   U ft31T i-ti Tft I rfrrcg cr iiir,  tii 

1ii Tftiii *frTrT rtiii sr(siT P.(3rTr-wr4 500/-  rrisr1fttr 

 'Nll 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accomRanied  against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

(B) flcfl jjfu TWT 3rtft, aTfW,1994t SITU 86(1) 3tSIiTtt 1l Pln4ic.fl, 1994, P 4  9(1) cici itrffttt 

S.T.-5TP TITft T'I   r, TITiThtP 1T1ci (fr  

ticiufci vI'i I T9 Ft5t cii tP   TdlIdI 't d41ci SlIT cIIdlI TSlT 'j4l.1I, .'l1 5 nlR TT3 

I 4U •1c 19T9, icci 3r   t16I  

rtr ii) irci  ii 1SlT'iI.iI 'ITr)*1 I IT I9TTSIT9, ITt1ciai 

;TSlTTt9iNal 'eii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 
S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest 
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1l,O00/- where the amount of service tax & interest demanded & penalty 
levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated 
Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a 

fee of Rs.500/ 



(v) 

11n 1994 PTT 86 i-tkk.if
,
(2)   a, iii  IH1i4, 1994, 9(2) 1 * 

9(2A)('s7i.d   i   fitTU 

  4fZcl  &T9I"{n, 'nI4 Ii 

r iTt iT"'I T1 iTiii 19i fc1 'T4ft I / 
The appeal under sub section.(2) and (2A) of the Lection 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service .Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passil by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise!  Service Tax •to file the appeal before the Appellate Tribunal. 

4I 9tti. &-fl'4 ii1'1 Tra?fltfThTIr 1944ITT 
351 .7, it 44 ,  994 iat ciiTfl 

s 1O fl(1i'T'(), -Ii'l 9T1 I , Tt "44?'lI, iPs'1 't44i'lI  flI{hi , tr 

T9i44I 9TtT iii4l 

"tI l I 'TTTTTT 5I iifl 

(i) Til13ta 

(ii) 1'i  

(iii) TPPTT    6ii7' 

2)itffti, 2Ol4 ii -ir. f-fl iii'ii- 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tnbunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposif payable would be subject to a 
ceilmg of Rs. 10 Crores. 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat'Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and apoeals 
pendmg before any appellate authority prior to th commencement of the Pinance (No.2) Act, 2014. 

lT9: 
Reioappicatin_to Goyernmen  Qf  r4ia: - 

IIdl +4"iI, 5I44 9t3TFiTt,l994 sTm35EE ta  
iIT9. t9iT7r ilii'i i"1-' 'TTTt, 'fr4t 44i'1, iftTtTt("T '4444"l, "4i RTTr, 9f f'fl-11000l, rfTiTT 

I / 
A revisi'on anpilcation lies to the Under Secretary to the Government of India, Revision Application Unit 
Ministry of Finance Department of Revenue, 4th F1loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001. under Section JnEE of the CEA 1944 in respect of the folloving case, governed by first proviso to sub-
section (i) 01 Section-33B ibid: 

iii i'i 'H44"1 T-s'44i f4'i 44V4 T4I ai'i Ii . ai ii 
-i iTe-l—  - — ---- - I - I I --- . -- rn 

s.Ti/ 
In cage of any less of goods, where the loss occurs in transit from a factoiy to a warehouse or to another factory 
or from one warehouse, to another durmg the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(u) )i  

irr iinr i r si rr i;:l4 1 TIirr i / 
In case of rebate of duty of excise on goods exported to any country or territory outsi4e India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(in)  TTi! i4I / 
In case oFgoods exported outside India export to Nepal or Bhutan, without 'payment of duty. 

(iv) iiJfrtr rn-'i 99ii ?T9- 1lu T i)e ifiriirrir 441' 1TtT "I6ci 4fl T .21Tt 3lTT 

III t'T7T44I '4I1d 

liv T17 
C/edIt of any duty allowed to be utilized towards paymnt of excise duty on final .products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Fmance (No.2) Act, J998. 

lMi 44  
lirti4UI TTtU I  

Thbve apnlication shall be.made..in duplicate lii Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 montlls From the date  on which the order sought to be appealed agamst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescrthed under Section 35-
EE of CEA, 1944, under Ma)or Head of Account 

(vi) . ' ' -,. - ,. - 
1' '1Ii itTiFi 44444 1'44 1TP1t 'uI liT9TTt 

l000 -/liutip19TTtTliT44I 41 I 
The revision arnilication shall be acccimpanied by.a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount invplved is more than Rupees One Lac. 

(D) slTiTli1 li1llI 

iTPTTt  1 Tt5i{ TtTtliTfltlTTT1Et0fln liTTt II iNli'liT44iCI I / In case 
if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner not withstanding the fact that the one appeal to the Appellnt Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee 01 Rs. 100/- for 

each. 

(E) i-si*?rfll-e .4I'4t'144 lJ irft, 1975, it-I i9T 'i 2T11T1 TTfl iTlTr'if "Is fiP  6.50 .4,411 1T '-'4144144.4 

TftlT4I44I TV! / 
One copy of applicatidn or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 4i 9 1"'l-f i4i'1 i'-a T1 "14i  ift4tt "liTiflTh'41tUr (si  f1x) fl4HII"fl 1982 li' lifThl 1T 44144441 7 

44 144 f'd 1' 44 1144 itt i tliTTt iiiitf'a 111441 .1 ill TI / 
Attention is also invited to the rules covering these and other relateil matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) Rules, 1982. 

(G) irft4(v liTftar r   k Isftt l'41', f' 1i4444 41 I1tlI44i   ii'(iii fkilTiftTt 11iie 

www.cbec.gov.in  lilt I J , , 
For the elaborate. detailed arid latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website ww.cbec.gov.in. 

(i) 

(C) 

(i) 
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:: ORDER IN APPEAL::  

M/s. Satyanarayan Steel Industries, Plot No.200/A, GIDC-2, Sihor, 364240 

((hereinafter referred to as "Appellant No.1) and Shri Narendra R Gupta, Person In 

Charge, of M/s. Satyanarayan Steel Industries, Plot No. 200/A, GIDC-2, Sihor 

364240 (hereinafter referred to as "Appellant No.2") filed appeals against Order-in-

Original No. 54/Excise/Demand/17-18 dated 16.3.2018 (hereinafter referred to as 

'the impugned order') passed by Assistant Commissioner, CGST Division 

Bhavnagar-1, Bhavnagar (hereinafter referred to as 'the lower adjudicating 

authority'). 

2. The brief facts of the case are that the DGCEI carried out coordinated 

searches at various premises of major brokers of Bhavnagar through whom ship 

breaking units at Alang were engaged in large scale evasion of Central Excise duty 

and passing on fraudulent Cenvat Credit by issuing Cenvatable invoices without 

physically sending goods to whom only invoices were issued. Investigation was also 

carried out at Transporters end and also at Angadias end. DGCEI seized various 

incriminating documents including Diaries maintained by Brokers, Trip Registers 

etc. and their statements were recorded. Show Cause Notice F.No.V/15-100/ 

Dem/HQ/2013-14 dated7.3.2014 was issued by the Joint Commissioner, Central 

Excise, Bhavnagar to Appellant No.1 and Appellant No.2 for clearances of M.S. 

Round Bars and M.S. Plates / Waste & Scrap of Iron and Steel clandestinely and 

also for wrong availment of Cenvat Credit alleging as under: — 

(a) Central Excise duty of Rs.5,75,170/-on clandestinely manufactured and 

cleared excisable goods should not be demanded from Appellant No.1 

under Section 11A(1) / 11A(4) of the Central Excise Act,1944 

(hereinafter referred to as "the Act") 

(b) Interest should not be recovered from Appellant No.1 under Section 

11AA of the Act; 

(C) Penalty should not be imposed upon Appellant No. I under Section 

1 1AC of the Act read with Rule 25 of the Central Excise Rules, 2002 

(hereinafter referred to as "the CER"); 

(d) Cenvat credit of Rs.3,60,356/- wrongly taken by Appellant No.1 should 

not be demanded and recovered under Rule 14 of Cenvat Credit Rule, 

2004 (hereinafter referred to as "CCR,2004") read with Section 11A(4) 

of the Act along with interest 

(e) Penalty should not be imposed under Rule 15 (2) of CCR,2004 upon 

Appellant No.1 
4,' 

' ----- 
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(f) Penalty should not oe ad u: Ac:e1!ant No. 2 under Rule 26(1) of 

the CER. 

2.1. The above SON was thcated vde the impugned order confirming 

demand of CE duty of Rs.517O,'- under Section 11A(4) of the Act, interest 

under Section 11AA, penalty cf R.5,75.17C! upon Appellant No. 1 under Section 

11AC of the Act with option to pay 25 % penaity, under section 1 lAO, Confirmed 

demand of Rs.3,60,3561- under ule 14 CCR,2004; imposed penalty of 

Rs.3,60,3561- under Rule 15 (2 of CCF.2DO4 and also imposed penalty of 

Rs.70,000I- under Rule 26(1) of CR on Apo nt No. 2. 

3. Being aggrieved with the mpugned crdr, Appellant No.1 and Appellant 

No.2 preferred appeals, inter-a/ia, o tha various arounds as under:- 

Appellant No. 1:- 

3.1 Appellant No.1 submitted that the impugned order has been passed in 

violation of principles of natura ust:.e as none of the persons whose statements 

were relied upon have been examined as wftness under Section 9D of the Act and 

in absence of Relied upon documents not provided in physical form; that various 

statements and seized documents ace not direct material evidence; that there is no 

mention of vehicle numbers in sca'ned copy .produced in the show cause notice; 

that short name explained by Shri Manish Patel is not proved and is not direct 

evidence; that seized diaries are not authentic documents to prove clandestine 

clearances; that it is not established that any sae has been taken place with any of 

the buyers;that seized diaries do not contain vehicle number or name of the buyers; 

that confessional statements can not be relied upon unless corroborated by other 

evidences. 

(ii) The allegation of receipt of raw material i.e. plates of iron steel totally 

weighing 236.011 MT has not been proved and no statement of an;ship breaker 

has been taken; that cost of said receipt of goods is not taken on record and no 

records of transportation like weighrnent challans to corroborate entries' in the said 

seized diaries; that consumption of electricity for clandestine manufacture is not 

established; that Daily Stock Account maintained by them is not challenged; that 

payment 'of Service Tax on GTA by Appellant No.1 is not taken on record; that 

Annexures have not been countersigned by the proper Central Excise officer. 

(iii) Appellant No.1 has relied upon following case laws before the lower 

adjudicating authority: 

Page 4 of 20 
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- 1997 (90) ELT 343 (Tr) vi/s. Panarnbabh Dying & Finish work 

- 2003(1 58) ELT 703 (Tn Del)- M/s. Snagemermer India P Ltd 

- 2004 (165) ELT 291 (Tri-Chennai) M/s. Essvee Polymers P ltd 

- 2003 (160) ELT 213 (Tn-Del) — M/s. Parshuram Cement Ltd 

(iv) The production of goods has been determine on the basis of seized diaries 

without identifying whether that pertained to them or on the basis of production 

norms taken under the pressure of Central Excise Officer; that information with 

regard to nature of re-rollable plates, thickness of plates, breakdown of re-rolling 

mill , power cut etc. have not been taken in account; that they relied upon decision 

of the Hon'ble CESTAT in the case of M/s. Om Aluminum P Ltd reported as 

2014(311) ELT 354 (Tri-Ahd). 

(v) That Shri Narendrabhai R Gupta, Person-in-Charge of the Appeflant No.1 

has not confessed the facts and circumstances recorded by the DGCEI but has 

only perused the various documents; that he has only stated that entries were not 

available in their records; that charge of confiscation of so called clandestine 

removal has not been framed in the SCN; that no penalty is imposable on Appellant 

No.1 under Rule 26(1) of the Rules. 

Appellant No.2 

3.2. Appellant No.2, Person-in-Charge Manager and Authorized signatory of 

Appellant No.1, submitted similar grounds as submitted by Appellant No.1 in 

foregoing Paras. 

4. Personal hearing notices were issued to both Appellants. In response, 

Appellant No.1 and Appellant No.2 vide letter dated 3.1.2019 made common written 

submission. Both Appellants vide letter dated nil (received on 18.2.2019) waived the 

opportunity of personal hearing and requested to decided the matter on the basis 

of the grounds of Appeal and further written submissions as under: 

4.1 Appellant No.1 stated that department has not supplied physical form of 

Relied upon documents; that CD containing copies of relied upon documents is not 

the material evidence; that all private records had not been corroborated with 

Central Excise records maintained by the Ship Breaking units Alang; that it is not 

established that how dutiable goods had been transported from the registered 

premises of Appellant No.1; that statement of Sh Manish Patel is not material 

evidence; that diaries do not contain vehicle numbers and freight charges; that 

authenticity of seized records from the premises of the Broker has not been proved 
2 

_\ 1 N_ - 
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by other corroborative evidence viz. Cen.ra cise records maintained by the 

Appellant; that statement of suppers of rw material has not been recorded; that 

allegation has been made on asr:on: nd presumptions. 

4.2 Appellant's unit is a proprietorship cncern and accordingly, penalty on 

Appellant no.2, who is a Authorized Signaton.i of Appellant, is not imposable; that 

this submission will also hold good for Shri Nrendrabhai R Gupta, Appellant No.2 

4.3 Appellants in their letter no. Nil datec N1 received on 19.2.2019 submitted 

that in the show cause notice charpe of clandestine manufacture of excisable goods 

is framed; that money flow back on account of candestine clearances has not been 

established; that buyers were not dentific; that no statement regarding illicit 

removal has been recorded; that no excess or less production has been 

established; that Appellant No.1 has not ck-ared any excisable goods without 

payment of Centrai Excise duty as alleged n the show cause notice.; that they do 

not desire personal hearing in the matter. 

Findinqs :- 

5. I find that Appellant No.1 & Appellant No.2 have complied with required 

7.5% pre-deposit and hence met th& requirement of Section 35F of the Act. 

6. I also find that Appelant No.1 and Appellant No.2 have waived the 

requirement of personal hearing though granted to them and hence, I proceed to 

decide his appeal on the basis of grounds o appeals raised, written submissions 

made by both the two Appellants and on the basis of available records. 

7. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issues to be 

decided in these appeals are as under :- 

(a) Whether Appellant No. has clandestinely manufactured and cleared 

finished excisable goods attracting CE duty of Rs.5,75,1701- and whether it should 

be recovered from them along with interest or not? 

(b) Whether Appellant No.1 has wrongly availed Cenvat Credit of Rs.3,60,3561-

on the basis of Invoices only, without receipt of physical delivery of the goods? and 

whether it should be recovered from them abna with interest or not? 

(b) Whether penalty of Rs. 575.170!- imposed on Appellant No.1 under 

Section 1 1AC of the Act read with Rule 25 of the CER is correct; 

(c) Whether penalty of Rs.3,50.3561- imposed on Appellant No.1 under Rule 15 

of CCR,2004 is proper; 

Page 6 of 20 
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(d) Whether penalty of Rs.70000I- imped on Appellant No. 2 under Rule 

26(1) of the CER is corrector otherwise? 

8. I find that during coordinated searches at different offices! residence of 

various broker, transporters etc., DGCEI recovered incriminating documents like 

diaries, notebooks, files, loose papers etc. I find from statements of Shri Bharat 

Sheth (hereinafter referred to as "the broke() and Shri Manish Patel accountant of 

Shri Bharat Sheth ( hereinafter referred to as "the accountant of broke() and the 

entries recorded in the notebooks! diaries, etc. recovered during search that the 

manufacture and clearances of excisable goods, namely, Plates, and Scraps, etc. 

to buyers were made against cash transactions. The broker and the accountant 

explained the codes used in these private records and the transactions recorded in 

the recovered notebooks, diaries, etc. The Person-in-Charge of Appellant No.1 

(i.e. Appellant No.2) in his statement dated 28.2.2014 accepted that details 

recorded in diaries were found to be matched with the Invoices issued by their unit 

i.e. Appellant No.1 and he knew Shri Bharat Sheth, Broker through whom they 

used to purchase MS plates from various Ship breakers. The Broker and 

accountant of the Broker in their respective statements deciphered the codes and 

also explained cryptic details of sales pertaning to Appellant No.1; that Diaries / 

notebooks recovered during search contained details indicating quantity, address, 

date, commission, etc. and the same have been decoded during the course of 

investigation and detailed in the impugned Show Cause Notice. Statements of 

transporters and angadias in respect of Cash transactions. 

8.1 In the instant case the incriminating records seized during investigation have 

been duly corroborated by the broker, the transporters, angadias and accountant of 

the broker. I also find that the records seized during investigation are not related to 

only one manufacturer but many manufacturers involving specific persons 

associated in dealings of such illicit activities and hence, such evidence can not be 

brushed aside treating them as third party evidences whereas these are common 

records involving more than one manufacturer and preserved by brokers, 

transporters etc. It is also relevant to note that the records have been perused by 

Appellant No.1, the Person-in-Charge of Appellant No.1 and veracity of transactions 

recorded in those records have been confirmed by him in as much as 9 entries of 

transactions were on record, out of total 35 entries recorded in seized diary N7 and 

A113. Appellant No.2 has gone through all the entries and confirmed the 

correctness of the details recorded therein including purchase of raw material under 

Central Excise invoices. Appellant No.2 in reply to Question No.10 of his statement 

dated 28.2.20 14 has stated as under:- 

Page 7 of 20 
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"Q.No. 1: Please peruse et: rant/oned in Annexure A-2 shown to 

you with your purchase regi s:rcharc ds and offer your comments. 

A.1O I have perused and •i.: .nh;' :sntioned in Annexure A-2 with the 

purchase register / otirci7asa' o;o oT f, -r and / state that many entries 

contained in said Annexu.a .-2 fb.nd tallied with cur purchase register! 

purchase record. The goods agaTh. oosa entries were purchased under licit 

Central Excise Invoices arc urs acontn Tii in statutory' record of the firm. As 

regards, remaining, / stale t.t ii'sa e!:e ere not found in our purchase records! 

purchase register, in other o ocr: ding purchase invoices are available 

in our records in respecl of fr0se 971/las. 

Q. 11.. On comparison of th c?5t/iis contaThad in Annexure A-2 with your purchase 
record, it is observed that rartain entries art' iot found in your purchase records! 
purchase register. Thus, no correspor/dtnr p'rc:hase invoice.s are available with you 

with regard to transactions cnrded out by yo'i ihrough Shri Bharat Sheth Broker for 
purchase of Iron & Steel plata. Lese offer voir comments in this regards. 
A. 11. I state that we h&d oirchased the iron & Steel plates from various ship- 
breaking units through Shri Bharai Sheth :nker. However, we are not aware as to 
why certain entries mentioned !f I 

Q. 12 Please peruse and comoare entries mentioned in Annexure A-3 shown to 
you with your purchase registers! purchase records and offer your comments. 
A. 12 1 have perused and corrpared eitries mentioned in Annexure A-3 with the 
purchase register! purchase record of my flim and I state that most of the entries 
contained in said Annexurs A-3 are round tallied with our purchase register! 
purchase record. 

8.2 I find that Shri Manishbh.s HirnrnatI Patel, Accountant of Shri Bharat 

Sheth in his Statement dated 271.2010 has stated as under :- 

"Que.4:- Who has written the idt7iis nentioned in record A/7. P18 and P113 of the 
Panchnama dated 30.3.2010? 
Ans:- The majority of the dataiis mentioned in record P17, P18, P113 of the 

Panchnama dated 30.3.2010 have 1een written by me in my own handwriting as 
per the instructions of Shri Bharat .Sheth. 

Que.5  
Ans::  

Que. 6 Regarding the record at P18 & P113 of the Panchnama dated 
30.03.2010 please explain details mentioned therein? 
Ans 6. 

I further state that the diary mentioned at Sr. No. P113 contains the 

details of the transaction carried out by Si7ri Bharat Sheth in respect of supply of 
Ship Breaking Scrap to the various Rolling Mill units, providing of Central Excise 
invoices to the Induction Furnace units for the period from 01.01.2009 to 
31.12.2009. 

The said Diary also contains the details of cash money received from 
various Rolling Mill units / person of the Rolling Mills / anqadias on account of 
supply of Ship Breakinq scrap clandestinely without cover of Central Excise 
invoices delivered through Shri Bharat Sheth. 

Further, both the aforesaid diaries also contain the details of cash 
money given to the various ship breaking unit of Alang / Sosiya ! persons of the 
concerned ship breaking units from whom the materials was delivered 
clandestinely without Central Excise Invoices to the various Rolling Mill units of 
Gujarat and Maharashtra. Sometime, cash money was also given to the Induction 
Furnace units ! persons of the Induction Furnace units for supply of Central 
Excise Invoices only on behalf of the concerned ship breaking unit after 
deducting the amount of Taxes (Central Excise + VAT) and our commission. 
Moreover, both the said diaries also contains the details of various expenditure 
incurred by Shri Bharat Sheth and his family members viz, payment of mobile 
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bills, electricity bills, petrol expenses, househOld expenditures etc. Both the said 
diaries also contain the details of monthly salary given to me. 

I also state that both the said diaries contain the details of commission received 

in cash from the Rollinq Mill unit for supply of ship breaking scraps and from 
Induction Furnace units for supply of invoices only, etc. / further state that 
majority of the entries pertain to the illicit removal of scrap by the ship breakers 
through Bharatbhai Sheth." 

[Emphasis supplied] 

8.3 I find that the details of diary are explained at Page No. 55 to 57 of the 

impugned show cause notice with the aid of scanned copy of pages of diary at 

"A113". I find that details of Diary mentioned at Sr. No. A113 to the Panchanama 

dated 30.03.2010 has been explained in exhaustive manner in answer to question 

No. 4 by Shri Manishbhai Himmatlai Patel Accountant of Sh. Bharat Sheth in his 

statement dated 12.04.2010. 

8.3.1 I also find that in his statement dated 4.8.2011, Shri Manishbhai Himmatlal 

Patel, Accountant of Appellant No.3, has explained as under 

"Que. 15 Please peruse Annexure — BS-A!13 (Part-I to Part — V) prepared on 
the basis of details available in seized diary marked as "A113". Please go through 
the same along with the relevant details available in the said seized diary and offer 
yot cOmments. Also put your dated signature on the said annexure. 

Ans-15 I have perused Annexure — BS-A/13 (Part-I to Part — V) prepared on 
the basis of details available in seized diary marked as "A113" and put my dated 
signature on the said annexures. I have compared the details mentioned in the 
said annexures with the details mentioned in the said seized diary "A/13" and I 
found the same are true and correct 

8.4 I further find that Shri Bharatbhai Manharbhai Seth, Broker, in his statement 

dated 4.8.2011 has confirmed that Shri Manish Patel was his paid employee and 

Accountant who has maintained the diaries. Relevant portion of the statement reads 

as under:- 

"Que. 5:-Please state that under whose instructions Shri Manish Patel, 
Accountant has maintained the seized diaries showing the details of business 
transactions carried out by you? 

Ans.5: I state that I am working as broker and dealing with scrap obtained from 

breaking of ships by the ship- breaking units situated at Alan g/ Sosiya. Shri 
Manish Patel has maintained the diaries under my instructions only as he is my 
paid employee. He has maintained the said seized diaries as per my directions & 
instructions only. 

8.5 I find that creator and owner of the records has explained the act of 

clandestine clearances including payment transactions and all other relevant details 

including transportation. On going through explanation regarding the seized private 

records (diaries/notebooks) offered by Appellant No.2, I find that clandestine 

clearances by the Ship Breakers stand established as much as confession by 

creator and owner of the records remained unchallenged. Contention of Appellant 
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No.1 that the investigation as :x scert actual production, buyer's are not 

inquired, money flow back, not ring crs€'amination etc. are nothing but to 

desperate attempt find fauit to :c up ctivity of indulging in clandestine 

clearances of the excisable goo: 

8.6 I find that at Para 10.2.11.2 a Page of the Show cause Notice, 

illustrative transaction has beer e.xpLined wth te help of Scanned image of 

page no. 189*190  of diary 'AilS' (lrnaga-) showing transaction dated 

6.1.2009. The said transaction as dacoded durp the nvestigation( Image II) 

reveals that invoice has been rsed n the name of a buyer to whom physical 

delivery of the goods had not ben made and goods have been supplied to 

Appellant No.1 where cash fransactons have also been recorded and 

explained. Relevant portion o the Show Cause Notice is reproduced as 

under:- 

ilMAGE- 

:N\ 
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IMAGE-Il  

3.11.3.2
The details of transactions Inelitioneci on the above scanned page is explained by 

Shri Mamsh Patel, accountant of Shri Bharat .Sheth in the same manner us already been 

explained hereinabove, Accordingly, the expliinitioti in respect of the relevant tranae1iiis dated 
06.01.2009 with reference to MIs. 

Satyaiiarayaii (Shown with black arrows) is as wider- 

31 entry "24A 1/4" 20,250!20,65() NC(IlLIslll) io. (2025i) 233697 I  41W 17140" 

3.113.2(1)
Based on the inputs piovided by Shri Manish Puiel, ACOOUIiIUIU at Sun Bharui 

Sheth, the transactions as mentioned above can be explained that on 06.01.09 ship-breaking unit 

situated at plot no. 24-A i.e. MIs. Hatim Steel, Plot No. 24-A Alang has raised invoices lr 

10060 M fin favour of lvl/s Kruslma Stccl lndtisti its Sihoi wherein assessable \ ii UL i Sho\\n 
dS 20251/ per MT and total invoice \aluL is shown is Rs 2,33 697/ I e.er, hL plates ol 
size "114" were actually dierted to MisSa Steel industries, Sihor, wherein the said 
iffijmi1i ireiréd to give cash arrount @ Rs 20650/ pe Turt1ei 20,2S0 /20 6a0 

has been ineitionedwhjch dènotè rte per etrià ióñoithéscrp atwiiich the 0inoiintis to he 

given to supplier unit by Shri Bharai Sheth i.e. Rs. 20,250/- and Rs. 20,650/- is the rate per 

metric ton of the scrap at which the amount is to he given by the recipient Linit to Shii Bharat 

Sheth The code name / short name "NC (Krushna)" is short name of Rollint Mill viz M/s. 

SdtVanaraàitee1 Industies, Sihor, to shoni plalLs \UL LlL 1ftd (iuslin i) i shit ii im 
oTRolHnM11F \IiZ. MIs. Krshna tee1 1nditrce, Sihor to whom orly invoice [bribe a[uresaid 

good, as deci1erd by iiri Manisli PiU accddhhwt lbr Shri Bharat Sheth. the tigure, 400 

(17140) indicate Rs. 400/- as commission aniouni netric ton to be ictained by Shri Bharut 

Sheiti, Rs. 17,140!- is the rate per metric ton at which invoice is to be prepared and Rs.2,33b97-

is the total invoice value at the rate of Rs. 17.140/-. 

3.ii ,37r\  

8.7. Appellant No.1 has argued that demand of duty cannot be confirmed on the 

basis of diaries and records recovered from the third parties and hence, demand 

confirmed on the basis of third party documents is not sustainable. In this regard, I 

find that the diaries maintained by the brokers recorded licit, as well as illicit 

transactions of Appellant No.1 and that many transactions recorded in the private 

records tallied with the goods actually received by Appellant No.1. The appellant 

no.1 took a plea that the charges against them is not proved. However, the facts of 

are that incriminating documents recovered including from broker regarding supply 

of Plates indicating the illicit supply of excisable goods to the appellant no.1. I also 

find that the Person-in-Charge of the Appellant in his statement dated 28.2.2014 

accepted that the purchase of raw material i.e. MS Plates for manufacture of their 

finished goods i.e. Round Bars and MS. Bars was mainly through brokers. He also 

accepted that deal is finalized through Broker and perused all relevant 

statements/anneXure5 showing entries recorded pertaining to his unit. It is an 

admitted fact that the appellant No.1 was engaged in manufacturing of Round Bars I 

Page 11 of 20 



1ppea No: V2/34,35/BVR/2ullb- I 

MS Bars for which MS Plates er 'v material and they were purchasing 

and selling their raw matera an fished :iots mainly through the broker and 

he has not denied having tranats wiV e broker Shri Bharat Sheth. The 

broker has confirmed the receipt oomm or the transactions recorded by 

him in respect of transactions o ,Appe?t No.1 for supply of MS Plates. 

Therefore, the facts remained that the sacH.'puts were purchased by Appellant 

No.1 through the broker without the cover ci invoice and not accounted for in their 

statutory records. it is not the case that th ,cpeIiant No.1, a manufacturer was 

carrying out any trading actiity.  Thus, the anpeUant has failed to establish that the 

MS Plates received by them s not utiiized for the manufacturing of their final 

product. As regards assessment of duties, find that Person-in-Charge of the 

appellant No.1 i.e. Appellant No.2, in his statement dated 28.2.2014 explained the 

input output ratio, prices of finished goods and also explained the burning and other 

losses in the process of manufacLring. it is verj logical that such clarification and 

explanation can not be dictated by any other person who is not aware about such 

type of calculations and not connected and known to such day to day activity. Thus 0 
the details given by Person-in-Charge are we pced to arrive at the assessment of 

central excise duty liability of the appeHant. fnd that while contesting the appeal 

the Appellant NO.1 has not challenged the content of the evidences. It is fair to 

assume that investigation could not have choice to select the evidence be it at 

Brokers end or at supptier's end. iThd that ir.vestigation has also established by 

way of Admission by Transporter  accepting movement of goods recorded in Diary. 

The appellant has contended Ofli by rejecting the evidences placed on record 

without bringing any positive facts in their support. Appellant No.1 seeing evidences 

in form of discrepancies in Statutory records maintained by them to prove allegation 

against themselves can not be accepted. 

8.8. Therefore, in absence of positive counter evidence, I am inclined to believe 

Appellant Nol has no force in their plea that the demand of duty has been 

confirmed on the basis of unauthenticated documents by the lower adjudicating 

authority. 

8.9 I find that the present proceedings also covers transactions recorded in 

those diaries where Cenvat credft has been passed fraudulently i.e. invoices were 

issued by Appellant No.1 without sending excisable goods to the buyer in whose 

name invoices were issued and same is discussed in next para of this order. Thus 

transactions covered under invoices also existed and recorded in diaries maintained 

by the broker. 

8;i0 I find that the statements duly corroborated are substantial piece of 
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evidences, which have not been retracted at any stage by the statement makers 

and therefore, as per the settled legal position, sanctity of the same cannot be 

tindermined by arguments only. Appellant No.1 sought cross-examination of 

witnesses under Section 9D, without specifying as to how cross—examination will 

arrive at different conclusions. The Hon'ble CESTAT in the case of Lawn Textile 

Mills Pvt. Ltd. reported as 2018-TIOL-1924-HC-MAD-CX has held as under :- 

"30. The above facts will clearly show that the allegation is one of clandestine 
removal. lt may be true that the burden of provinq such an allegation is on the 
Department. However, clandestine removal with an intention to evade payment 
of duty is always done in a secrete manner and not as an open transaction for 

the Department to immediately detect the same. Therefore, in case of 
clandestine removal, where secrecies involved, there may be cases where 
direct documentary evidence will not be available. However, based on the 
seized records, if the Department is able to prima fade establish the case of 
clandestine removal and the assessee is not able to qive any plausible 
explanation for the same, then the alleqption of clandestine removal has to be 
held to be proved. In other words, the standard and deqree of proof, which is 
required in such cases, may not be thesame, as in other cases where there is 
no alleqation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, which 

were put forth except for simple and flimsy retraction. If the assessee had 
sufficient records to establish their innocence, nothinq prevented the Managinq 
Director to say so while makinq the retraction. There was no attempt made by the  
assessee to state their case by cominq forward to qive a statement and 
producinq records. The allegation of parallel invoicing has not been disproved in 
the manner known to law. Thus, we find that the Adjudicating Authority, the 
Appellate Authority as well as the Tribunal concurred on facts and each of them 
has given independent reasons for their conclusion. 

32. Thus, in the absence of any perversity in the finding, the Court cannot 
interfere with the factual finding recorded by the authorities as well as the 
Tribunal, as the scope of the appeal before this Court under Section 35 G of the 
Central Excise Act is to decide of a substantial question of law. We find there is 
no question of law, much less a substantial question of law arising for 
consideration in the instant case. Thus, the appeal filed by the assessee is 
dismissed." 

[Emphasis supplied] 

8.11 I find that statement dated 28.2.2014 of Person-in-Charge of Appellant No. 

I has not been retracted and hence, has sufficient evidentiary value. The 

combined appreciation of all oral and documentary corroborative evidences reflect 

that Central Excise duty evasion has indeed taken place. I, therefore, find that all 

these evidences are vital and hard evidences and are sufficient to prove the case 

against the appellants. In this regard, I rely upon the decision of the Hon'ble 

CESTAT in the case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-

Del) wherein it has been held as under :- 

"5. I note that in both the proceedings almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable items 
by the appellant was sought to be sustained. Admittedly, the case is not only 
based on the material evidence collected from the supplier's end and also as 
corroborated by the responsible persons of the supplier's end. The receipt and 
use of the such unaccounted raw materials for further manufacture has 
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apparently been admitted by the sppei!ect:; end due duty short paid has also 
been discharged during the coun'e of Thvcs'oaifon itself The appellants great 
emphasis on non-availability of the furthei corroboration by way of details of 

transport, money receipt, ec. in the oreent  case  the evidences collected 

from the supplier's site is ca:crica/  and cannot be disputed. The private  

records of the suppliers ve been ccrhorated and admitted for the 
correctness of their contents by the persons  who were in-charge of the  

supplier's units. When suci evidence was brought before the partner of the 
appellant's unit, he categorically admitted unaccounted clearance of dutiable 
items. However, he did not name the buyers to whom such products were 
sold. In such situation, it is strance that the appellant has taken a plea that the 
department has not estabLished the deiels of buyers and transport of the  
finished goods to such buyers. Jr is seen  bet the records maintained by the 
suppliers, which were affirmed by the cersons in-charqe cannot be brushed 

aside. It is not the case of th appelIan that the suppliers maintained such  

records only to falsely implicate the appellant. In fact, the supply of 
unaccounted raw materials hcs been corroborated by the partner of the 
appellant's firm. In such situation. it is not tenable for the appellant to, now in 
the appeal stage, raise the point by reoufrement of cross-examination, etc. 
Admittedly, none of the private records or the statements qiven have been  
retracted or later contested for their authenticity. In the appeal before the 
Tribunal, the appellant is making a be'ated assertion that the statement by the 
partner of the appellant-firm is not volunteL'. Various case laws relied upon by 
the appellants are not of any support in the present case. In the cases 
involving unaccounted manufacture, the evidence of each case are to be 
appreciated for conclusion. As  rioted already, the third party's records at the  
supplier's side as affirmed by the person  in-carqe and further corroborated by 
the appellant cannot be discounted only on the ground of further evidences 
like transportation and receipt of money has not been proved. In a clandestine  
manufacture and clearance each staqe of operation cannot be established 
with precision. On careful consideration of the grounds of appeal and the 
findings in the impugned order, I find no reason to interfere with the findings 
recorded by the lower authority. .ccording!y. the appeals are dismissed." 

[Emphasis supplied] 

8.12 It is settled position of law that in cases of clandestine removal, the 

Department is not required to prove duty evasion with mathematical precision. My 

this view is duly supported by judgments of the Hon'ble Supreme Court in the cases 

of Shri Shah Gumanmal reported as 1983 (13) ELT 1631 (SC) & M/s. Aaflot Textiles 

(I) P. Ltd. reported as 2009 (235) ELT 587 (SC). 

8.13 The statements, if not retracted, are legal and valid evidences in the eyes 

of law and have to be considered as corroborative evidences as held by the Hon'ble 

Supreme Court in the case of M/s. Naresh J. Sukhawani reported as 1996 (83) ELT 

258 (SC) and the Honble Delhi High Court in the case of Rakesh Kumar Garg 

reported as 2016 (331) ELT 321 HO-Delhi. I also rely on the decision in the case of 

M/s. Haryana Steel & Alloys Ltd. reported as 2017 (355) ELT 451 (Tri.-Del.) wherein 

it has been held that private notebooks (diaries) seized from the possession of 

appellant's employee at the time of search snowing entries for accounted as well as 

unaccounted goods which have been explained in detail and disclosed by GM of the 

factory tally with invoices / gate pass is trustworthy; that statement of employee 

running into several pages and containing detailed knowledge to be considered 

Page 14 of 20 



Appeal No: V2/34,35/BVR/20118-19 

15 

reliable. I also rely on the decision in the case of MIs. Ramchandra Rexins Pvt. Ltd. 

reported as 2014 (302) ELI A61 (S.C.) wherein similar view has been taken by the 

Hon'ble Supreme Court. 

8.14 I find that the Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd 

reported as 2015 (328) ELT 453 (Tn-Del) has also held that when preponderance of 

probability was against the Appellant, pleading of no statements recorded from 

buyers, no excess electricity consumption found, no raw material purchase found 

unaccounted and no input-output ratio prescribed by law is of no use. 

8.15 I, therefore, have no option to hold that the confirmation of demand of 

Central Excise duty of Rs.5,75,1701- on the ground of clandestine removal of the 

goods, by the lower adjudicating authority is correct, legal and proper. 

8.16. It is natural consequence that the confirmed demand of Rs. 5,75,170/- is 

required to be paid along with interest at applicable rate under Section 1 1AA of the 

Act. 

9. I find that this is a case of clandestine clearances of the goods which has been 

established with many positive evidences. ln'jredient of invoking extended period of 

demand and imposing penalty under proviso to Section 1 1AC of the Act are same 

as held by the Honbie CESTAT in the case of M/s. Sun Microsystems India P. Ltd. 

reported as 2016 (339) E.L.T. 475 (Tn. - Bang.) and hence, the impugned order 

has correctly imposed penalty equal to duty of Rs.5,75,170/- evaded on account of 

clandestine removal, under Section 11AC(1) of the Act on Appellant No. 1. The 

lower adjudicating authority has also granted option of reduced penalty @25 % of 

duty evaded, however, the same has not been availed by Appellant No.1 within 30 

days of receipts by the impugned order. 

10. Regarding recovery of Rs.3,60,3561- under Rule 14 of CCR,2004, from 

appellant No.1 for wrongly availed Cenvat Credit without physical receipt of the 

goods, I find that the lower adjudicating authority has recorded his findings at Para 

21.4 and Para 22 as under:- 

"21.4  

 Even diaries seized from Noticee No.3 contain financial flow back of 
money on account of receipt of phony invoices and/or clandestine clearance of 

finished goods either directly through or Angadia and DGCEI has proved it with 

independent inquiry." 

22  
The examination and scrutiny of the said diary clearly reveals that ship-

breaking units have supplied only invoices or cleared scrap and other ship 
breaking materials clandestinely through broker, Noticee No.2 had given cash 
amount received from Rolling Mill units to MIs. Satyanarayan towards 
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clandestine removal of the we! t furnace units! fraders against 

cheque issued towards procu.r6'mei of voices.  

10.1 I find that at Para i0. Page to 56 of the Show cause Notice, 

illustrative transaction has been pned wt he help of Scanned image of page 

no. 189*190  of diary "A113' (mage.a). Image 111(b) and IV) showing 

transaction dated 5.1.2009. The said tenaction as decoded during the 

investigation reveals that invoic has been rsed in the name of Appellant No.1 

without physical delivery of the g.S and cs has been managed "to and from" 

through broker and commission has been oad to the broker for such facilitation. 

Relevant portion of the Show C'use Notice reproduced as under :- 

lU'_\ 
u- - —IflSj 
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Irnaqe 111(b) 

3 10.3.2 The above is scanned image of page no.190 of Seized diary marked 
coutained the details of all ransactio mad on 05.0 1.09. As discussed hereinabove, top of thIS 
page contaifls details of different sizes of plates/scrap cleared by different shipbrcal(er

s  
variouS Rolling Mills, through Shri Bharat Sheth. The entries made Ofl the lop of the said 

ar explained as under; 

In first column, the 
4rd 

 entry on left portion UI' Page No. 190, 111" have been iecorw 

whjh denotes plot number of ship'breakirig unit i.e. M/s. Shiv Corporation, Plot No. Ill, Alan" 

In second column, "1/4" has been recorded which dCflotcs Sizes of iron plates. in third eolumn. 
"20.500" has been mentioned which denotes rate per metric t 01' the scrap at which recipient 

unit i required to make the payment to Shri Bharat Sheth as well as Shri Bharat Sheth is to make 

payment to ship breaking unit. In the next column, "NC" has been recorded which is short name 

of Shri Narendra Gupta of M/s. Satyanarayan Steel hid., Sihor, to whom plates were cleared as 

deciphered by Sh.ri Manish Patel, accountant tbr .Shri Bharai Sheth. F rther, in the next column, 

there is sign i.e. "" has been mentioned, which denotes the payment terms i.e. the payment in 

reSpeCi of the said consignment is to be made on the spot. in the next column "10.585" has been 

recorded which denotes the quantity in metric ton of scrap cleared to the said unit. In other 

words, it can be explained that the ship-brea iii.ujivatcd at plot no.111 i.e. M's. Shiv 

Corporation, f'iotNo. ill, Alang heed 10.585 MT of scrap of size "114" Rs. 20,5001- 

per MT to Mis. Satyanarayan Steel 1ncustries, Sihor on 05.0 1.09 through Shri Bharar Sheth. The 

ayin'iiri'spect of t1 said transaction was to be made on the spot by the recipient Rolling 

Similarly, the 
3rd 

 entry available in he said page can be explained that the Mis. Shree 

Gautam Ship Breaking md. Ltd., Plot No. 11, Alang. had cleared total 10.500 MT of plates of 

size "1/4" @ Rs. 20,001/- per MT to M/s. Shreeji Steel Industries on 05.01.09 through Slui 

Bharat Sheth. The payment in respect of the said transaction was to be made on the spot by the 

recipient Rolling Mill unit. 

3.10.3.3 Further, on the bottom left side of the scanned page no.189/190 ul Set/Cd Jtar 

marked as A/13 contained the details of ailmount itiven in cash on that day i.e. on 06.01 .09. The 

last entry "2386/90- NG" has been mentioneTh .rote that i..s. 2,38,690!- was given in 

ca]tOM/T St ái Sfld 06oTh9" dphred by Shri Mat'ushPatel. 

Here also the sign "1" is not to he considered and the said amount is 10 be read as a \vhole 

without considering the "I" sign. In the similar way, remaining entries were recorded on this 
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3.10.3.4 Further, on the bottom Right side o the scanned page no.31 of seized diary 

marked as "AR3" contained the deaiis of amount received in cash on that day i.e 09.1209. The 
151 entry i.e. "2,00,000/-NG", have been mentiocd which denote that RS. 2,00,000/- were 

received in cash from M/s. Shreei Sad 1ndw:rias in Cash on 09.12.09, as deciphered by Shri 

Manish Patel. Here, the sign "I" :s r- t 10 he considered and the said amount is o be read as a 

whole without considering the "I" sign. in the similar way, remaining entries were recorded on 

this page. - 
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10.2 The disclosures made duhng the investigation are not in dispute and 

Appellant No.2 and Person-in-Charge of Appellant No.1 has not denied his 

statement dated 28.2.2014 as discussed in foregoing Paras. Thus, I hold that 

Appellant No.1 has wrongly availed Cenvat Credit without receiving the inputs by 

them and on the basis of invoices only issued by the manufacturer. Therefore, I 

uphold the confirmation of demand of. Rs.3,60,3561- under Rule 14 of CCR,2004 in 

the impugned order. 

10.3 I find that Appellant No.1, being a registered central excise assessee, is 

well aware of the Cenvat Credit Rules, 2004 and they knew liability to pay penalty 

on taking Ce'nvat Credit without receipt of inputs as per Rule 15 (2) of CCR, 2004, 

which reads as under:- 

"RULE 15(2) In a case, where the CENVAT credit in respect of input or 
capital goods or in put services has been taken or utilized wrongly by reason 
of fraud, collusion or any willful mis-statement or suppression of facts, or 
contravention of any of the provisions of the Excise Act, or of the rules made 

thereunder with intent to evade payment of duty, then, the manufacturer 
shall also be liable to pay penalty in terms of the provisions of [clause (c), 
clause (d) or clause (e) of sub-section (1) of section 1 1AC of the Excise Act." 

10.4 I find that Appellant No.1 has availed Ceivat Credit of Rs.3,60,3561- by 

making willful misstatement and by suppressing the facts in violation of CCR,2004 

and hence, liable to penalty under Rule 15(2) of the CCR,2004. Therefore, penalty 

of Rs.3,60,3561- under Rule15(2) imposed in the impugned order is correct and 

proper. 

11. I find that Rule 26(1) of the CER reads asunder:- 

"Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession of, ot is in any way concerned in 
transporting, removing, depositing, keeping, concealing, selling or 

purchasing, or in any other manner deals with, any excisable goods which he 
knows or has reason to believe are liable to confiscation under the Act or 
these rules, shall be liable to a penalty not exceeding the duty on such goods 
or two thousand rupees, whichever is greater. 

11.1 The Appellant No.2 is the Person-in-Charge of Appellant No.1 and he is 

the person concerned, who dealt with such excisable goods and had reason to 

believe that the goods were liable to confiscation. I find that Appellant No.2 had 

actively involved in clandestine removal of the goods and hence, liable to 

penalty under Rule 26 of CER. Therefore, penalty of Rs.70,000/- on Appellant 

No.2 under Rule 26(1) of CER is correct and proper. 
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