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:: ORDER IN APPEAL::  

M/s Atul Manufacturer, Plot No. 291/B, GIDC Industrial Estate, 

Chitra, Bhavnagar (hereinafter referred to as the 'appellant') has filed this appeal 

against 010 No. 56 to 58/Excise! Demand! 17-18 dated 16.3.2018 issued by the 

Assistant Commissioner, Central GST Division Bhavnagar-1, Bhavnagar 

(hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that Audit revealed that the appellant had 

wrongly classified their new excisable goods, namely, "Zymegold Plus Granules" 

under Tariff item 31010099 attracting NIL rate of duty. It was also notked from 

the ER-I return that the appellant has started to mention their final product 

"Zymegold Plus Granules" as "Animal or Vegetable Fertilizers whether or not 

mixed together or chemically treated; Fertilizers produced by the mixing or 

chemical treatment of animal or vegetable products" under Central Excise Tariff 

item 31010099, assessing at NIL rate of duty from May,2010 and.onwards. The 

audit found that the process and end use were almost similar to their other 

products i.e. Plant Growth Regulator manufactured by the appellant and hence, 

this product should be under the category of Plant Growth Regulator under 

Chapter No.38 of the Central Excise Tariff Act, 1985 attracting Central Excise 

duty. A sample of the said product i.e. "Zymegold Plus Granules" was drawn on 

23.02.2010 in presence of the authorized representative of the appellant and the 

same was sent to the Chemical Examiner, Customs House, Kandla on 

24.02.2010, along with manufacturing process and details of inputs, for 

the purpose of testing to arrive at a proper classification. 

2.1 On the basis of test result reported vide letter F.No. 

KCL!42lCent.Ex.!2009-10 dated 17.03.2010 of the Chemical Examiner, Customs 

House, Kandla, Show Cause Notices were issued to the appellant, proposing to 

classify "Zymgold Plus Granules" under Tariff item 38089340 attracting Central 

Excise duty. The matter was remanded back by the Hon'ble CESTAT vide Order 

dated 23.8.2012 with a direction to provide a copy of Test Result dated 1.7.2011 

to the Appellant. The demand in subsequent SCNs were also confirmed, 

appellant preferred Appeal, which was decided by the then Commissioner 

(Appeals) remanding the matter back to the adjudicating authority. 

2.2 In the remand proceedings, the demand was confirmed by the 

adjudicating authority. However, in the Appeal proceedings, the matter was 

3 of 11 
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remanded granting permission for cross-examination of the Chemical Examiner 

by the Appellant. The Hon'ble CESTAT vide final order dated 1.5,2014, in the 

matter of OIA BVR-EXCUS-000-APP-173-13-14 dated 30.1.2014, also remand 

the matter to the lower adjudicating authority for cross-examination of the 

Chemical Examiner. The Joint Commissioner, C. Excise and Service Tax 

decided all 21 SCNs covering the period from March, 2010 to June, 2016 vide 

010 No. BHV-EXCUS-000-JC-42 to 62-2016-17 dated 06.01.2017. The 

Appellant again preferred Appeal, which was decided by Commissioner (Appeal) 

vide OlA No. BHV-EXCUS-000-APP-038-2018-19 dated 25.4.2018. 

3. The Appellant filed this present Appeal against the impugned order 

confirming demand of Rs.50,37,6401- (Rs.27,56,5981- +Rs.97,2551- + 

Rs.21,83,7871-) in the adjudication of 3 SCNs dated 27.2.2016, dated 8.5.2017 

and dated 4.10.2017 covering the period from July, 2016 to June,2017 under 

Section 1 1A of the Act along with interest and imposing penalty of Rs.50,37,640/-

(Rs.27,56,598/- +Rs.97,2551- + Rs.21,83,7871-) under Section 11AC of the Act 

with option to pay reduced penalty of 25% under proviso to Section 1 lAO of the 

Act. The appellant again filed appeal, inter-alia, on the following grounds:- 

(i) the impugned order is bad in law as it has been passed beyond the scope of 

Show Cause Notices inasmuch as the only basis for change in classification is 

the opinion of the Chemical Examiner as contained in the two test reports dated 

17.03.2010 and 01.07.2011 that the product Zymegold Plus does not merit 

classification as a Feitilizer alongwith a bland statement not supported by any 

evidence that the product Zymegold Plus does not contain N. P or K; the 

impugned order has confirmed change in classification by relying on the details 

as contained in the trademark registration certificate and the details as allegedly 

displayed on the website of the Godrej Agrovet Limited to come to a conclusion 

that the product Zymegold Plus is not a Fertilizer; the impugned order has been 

passed beyond the scope of the Show Cause Notices as it relies on Rule 3C of 

the Interpretation Rules to hold that the product Zymegold Plus is classifiable as 

Plant Growth Regulator under Tariff Heading 38089340 and does not merit 

classification as a fertilizer under Tariff Heading 31010099 when the Show 

Cause Notice do not refer and rely on the Interpretation Rules for change in 

classification; the impugned order has been passed contrary to the settled law as 

laid down by the Honble Supreme Court in the case of M/s.Toyo Engineering 

Limited reported in 2006 (201) ELT 513 (SC); that the lower adjudicating 

authority while adjudicating the Show Cause Notice, instead of examining the 

4 of 11 
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validity of the information relied Upon in the SCN, has carried out his own 

investigation and relied on information which is not the part of SCN; that the 

adjudicating authority can not improvise the allegations made in the Show Cause 

Notice; that the Adjudicating Authority has come to a conclusion that the 

Department has discharged the onus cast on it for change in classification, called 

for and researched information I data which is not part of the Show Cause Notice 

viz, details in the trademark application and on the website of Godrej Agrovet 

Limited; that the change in classification is based on the two test reports, which 

is nothing but the opinion of the Chemical Examiner which is against the seff led 

law that Chemist cannot opine on classification but has to provide the technical 

specifications; that the chemical examiner in the cross examination has stated 

that testing was done with a view to determine the classfication of the product 

(ii) That the Department has not discharged the onus cast on it for changing 

the classification from "Fertilizer" under Tariff Entry 31010099 to "Plant Growth 

Regulator" Tariff Entry 38089340; that the classification as claimed by the 

assessee has to be accepted and relied on as held in the following case laws: 

(i) Hindustan Ferodo Ltd. - 89 ELT 16, 

(ii) Colgate Palmolive in 1980 ELT 268, 

(iii) Heveacrum Rubber 1983 ELT 1685 

(iv) Bombay Paints & Allied Prod ucerts 21 ELT 663. 

(iii) That Show Cause Notices do not give any cogent reasons for the 

proposed change in classification but merely relies on the two test reports dated 

17.03.2010 and 01.07.2011; that the test report dated 17.03.2010 does not 

provide any technical data to arrived at on analysis of the sample but it merely 

states that the sample has been examined in light of the Central Excise Tariff 

Act, 1985. HSN. Laboratory findings and testings and further states that the 

sample does not indicate properties required for classification under Tariff 

Heading 31010099; that the report of 01.07.2011 merely states that the product 

does not contain any of the three basic fertilizer elements which is the mandatory 

requirement to be covered under the definition of Fertilizer; that both the test 

reports do not specify the nature of test which has been carried out on the 

sample; that both the test reports do not specify the methods adopted for 

carrying out the test; that the Cross Examination of the Chemical Examiner 

conducted on 30.07.2014 clearly brings on record the fact that the test reports 

were issued based on report which was initially issued by the chemist and after 

discussion between the Chemical Examiner and the chemist, the test reports 

5 of 11 
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were issued; that there is no report of the chemist available; that the Chemical 

Examiner Dr. G.P. Sharma has not provided any details of the methods used for 

testing. 

(vi) The impugned order fails to appreciate that their product "Zymegoid Plus" 

is a fertilizer; that Fertilizer is any material organic or inorganic, natural or 

synthetic which supplies one or more of the chemical elements required for plant 

development and its function of fertilizer is to provide one or more of the chemical 

elements required for plant development; that a plant growth regulator is organic 

component other than nutrients which in small amounts promotes, inhibits or 

qualitatively modifies plant growth and acts like a tonic in contrast to fertilizers 

that their product "Zymegold Plus" is manufactured from seaweed extracts which 

is of organic and vegetable origin comprises of proteins, amino acids and 

carbohydrates which are made up of plant nutrient elements; that "Zymegold 

Plus" supplies essential nutrient elements to the plants just as fertilizer provides 

nutrient elements for plant; that test report issued by M/s. Mircorhem Laboratory 

P Ltd shows that their product contains various nutrients including N,P,K and 

since it is made from seaweed plants there may be traces of naturally occurring 

plant growth regulators which cannot be removed; that any organic fertilizer 

derived from plants like farm yard manure will contain some traces of naturally 

occurring plant growth regulator; that the impugned order discards report of 

independent laboratory on factually incorrect basis that test reports are not 

challenged; that they never accepted the test reports dated 17.3.2010 and 

1 .7.201 1 that the demand is confirmed on the basis of merely relying on the audit 

objections without any independent application of mind; that the impugned order 

does not deal with all the contentions and case laws cited by the Appellant in 

support of the submission. 

(vii) That it is settled law that when facts have been disclosed, suppression 

with intention to evade duty can not be attributed as held in the case laws : (I) 

Anand Nishikava [188 ELT 149] (ii) P.R. Rolling Mills 249 ELT 232 as confirmed 

by the Supreme Court reported in 260 ELTA84, (iii) Maruti Udyog Ltd. [147 ELT 

88] (iv) CCE Vs. Visen Organic lnds. (Tribunal) 223 ELT 244. 

(viii) The Appellant further submits that as no duty is payable for the reasons 

stated above, penalty is not imposable; that there is no suppression of facts with 

intention to evade duty as explained above, penalty is not imposable under 

Section 1 1AC of the Act and the same be set aside; that the dispute between the 

6 of 11 
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Appellant and the Department pertains to classification and it is a matter of 

interpretation issue and hence suppression of facts with intention to evade duty 

cannot be attributed to the Appellant that therefore, no penalty under Section 

1 1AC of the Act is imposable upon them. 

4. Personal hearing in the matter was fixed on 19.12.2018 which was 

adjourned to 9.1.2019 upon Appellant's request vide letter dated 17.12.2018, 

however, appellant did not attend on 9.1.2019. Appellant also not availed the 

opportunity of personal hearing fixed on 31.1.2019 and again on 19.2.2019 and 

they submitted written submission dated 19.2.2019 with request to decide the 

matter on the grounds of Appeal as mentioned in Appeal Memorandum and on 

the basis of their written sbmissions dated 19.2.2019. 

4.1 The Appellant has not availed opportunities of personal hearing granted 

to him and hence, I proceed to decide the appeal on the basis of the grounds of 

appeal and on the basis of submissions made by the Appellant and on the basis 

of available records. 

FINDINGS 

5. I have carefully gone through the facts of the case, the impugned order 

and the grounds of appeal and submissions made by the Appellant. The issue to 

be decided in this appeal is whether manufactured goods "Zymegold Plus" by 

the Appellant merit classification under Tariff item 31010099 or under Tariff item 

38083940 of the First Schedule to Central Excise Tariff. 

6. It is the appellant's contention that the Test report by the Chemical 

Examiner is not acceptable to them. I find that the sample drawn was in presence 

of authorized signatory and the Chemical Examiner (Grade-I), Kandla vide letter 

dated 1.7.2011 has opined as under: 

"It is inferred from the laboratory findings that sample does not contain any one of 
the three basic fertilizinq element, which is a mandatory requirement to be 
covered in the definition of fertilizer. Moreover, the sample also doe not exhibit 
the nature and composition of animal and vegetable origin in order to be covered 
under the SH-31 01 of Ch-31 of HSN explanatory notes. 

Thus the sample is devoid of all the merits necessary for it to covered under the 
chapter 31. Contrary to it party has itself admitted that he added a pure 
chemicals salt i.e. zinc sulphate which substantiate the facts that the sample is 
close to the nature of a pure chemical product used as Blant Growth Regulator 
thereby covering under the SH 38.08 of HSN explanatory notes." 

7 of 11 
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6.1 I find that the chemical examiner in his report dated 17.3.2010 has 

categorically stated that it mainly composed of inorganic materials and does not 

indicate the properties required for the goods, classified under SH 31010099 of 

CETA. Thus, facts remains that the sample drawn in presence of the Appellant 

did not contain three basic fertilizing elements and also do not form vegetable 

origin. I find that the appellant has not brought out on records any contradiction to 

the contents of the sample reported in the above test reports even after Cross 

Examination granted to them. I find that the Chemical Examiner during the Cross 

Examination, in reply to Q.No.4 has stated that the sample was tested for 

presence of NPK and other ingredients and in reply to Question No.5 stated that 

the testing method was as per Indian Standard (IS). 

6.2 I find that the very purpose of sample drawn and sent to ascertain whether 

it contains three basic fertilizing elements or not, whereas the Appellant raised 

only technical ground and did not prefer merit. I also find that Test report 

obtained by the Appellant on his own from a private laboratory is not valid at all. 

6.3 I further find that the Appellant has himself stated that the product is 

named "Zymegold Plus Granules" which is part of the records and hence 

incorporating details of marketing of this product to ascertain the facts of the case 

cannot be held to be beyond the scope of the SCN. There is no bar for the 

department looking all relevant facts to incorporate while adjudicating the case. I 

find that the lower adjudicating authority has discussed the actual use of the 

product and thus tested the principal manufacturer's version on the product 

which establishes that the product is nothing but Plant Growth Regulators and 

Bio-stimulant as can be seen from Para 21 to 23 of the impugned order. The 

adjudicating authority has also recorded that the product "Godrej Zymegold Plus 

Granules" are not registered in the category of "Fertilizer" in their Trade mark 

certificate. The appellant has not adduced any evidence challenging this facts 

recorded in the impugned order and hence not in dispute. Therefore, the facts on 

records are as under:- 

(i) The sample drawn in presence of representative does not contain 3 basic 

fertilizing elements; 

(ii) The product is not being sold for use as fertilizer; 

(iii)Trade mark certificate for the product is not registered in the category of 

"fertilizer"; 

(iv) The product is sold under the category of "Plant Growth Regulator and Bio 

stimulus". 

8 of 11 
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6.4 I find that fine distinction between 'fertilizer" and a 'plant growth regulator" 

can only be determined on the basis of its composition and its use. It is on 

record that the product in dispute does not contain any one of the fertilizing 

elements, namely, nitrogen, phosphorus or potassium in its composition. As per 

Chapter Note 6 of Chapter 31 read with CBEC Circular No. 1022/1012016-CX 

dated 6.4.2016, for classification under Chapter 31, at least one of the elements 

should be essential constituent of the fertilizer. CBEC circular dated 6.4.2016, 

supra, at Para 4 also recognize use of the product in addition to elementary 

composition. The relevant portion of the Circular reproduced below for ease of 

reference. 

"2.1 

However, in the trade parlance sale of micronutrients as 'micronutrient 
fertilizers' would not lead to classification thereof under chapter 31 as fertilizers 
for the purposes of Central Excise Tariff. For classification under chapter 31, at 
least one of the elements, namely - nitrogen, phosphorus or potassium should be  
an essential constituent of the fertilizer as per chapter note 6 of chapter 31." 

4  
 For the purpose of classification of any product as "other 

fertilizers", chapter note 6 of Chapter 31 is relevant which provides that the term 
"other fertilizers" applies only to products of a kind used as fertilizers and 
contain, as an essential constituent, at least one of the elements nitrogen, 
phosphorus or potassium. It is quite clear that for any product to merit 
classification under CETH 3105 as other fertilizers, the product must have 
nitrogen or phosphorus or potassium or their combination as an essential 
constituent providing the essential character to the product. The chemical 
elements - nitrogen, phosphorus and potassium are also referred as 
macronutrients or primary fertilizer elements and are required in higher quantity 
by the plants 

6.5 The fact, as discussed above, do not recognize the product as fertilizer 

and the classification decided in the impugned order is after examination of 

chemical aspect i.e. no fertilizing element exist in the product as well as trade 

practice followed by the Principal manufacturer. I am, therefore of the considered 

view that Appellant failed to justify their claim that the produce manufactured by 

them is a "fertilizer" as discussed hereinabove. 

7. I find that the Hon'ble Supreme Court in the case of M/s. Karnataka Agro 

Chemicals reported as 2008 (227) ELT 12 (SC) after deliberating various aspects 

has held that product not containing three fertilizing agent can not be considered 

as fertilizer to hold that the product disputed in that case was 'Plant Growth 

Regulator' and not "other Fertilizer" as claimed by the Appellant in that case. 

Relevant portion of the judgment reads as under:- 
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"25W In the show cause notice, no allegation was made by the 
Department that the impugned pmduct(s) is a distinct chemical 
compound. Therefore, the only question is whether the impugned 
product(s) contains nitrogen as an "essential constituent" According to 
the assessee, the impugned product(s) is a mixture of various inorganic 
substances whose essential constituent is nitrogen which makes it a 
fertilizer. It is this point which arises for consideration, viz, whether 0.31% 
of nitrogen found to exist in the impugned product(s) would make it a 
fertilizer. In this connection, the aforestated scientific study indicates that 
PGRs are organic compounds, other than nutrients. As compared to 
nutrients which play a major role in the plant growth as a whole, PGRs 
play a restrictive role. PGR do not contain N, P or K. In the impugned 
product(s) manufactured by the assessee, PGR exists. Therefore, the 
question to be asked is whether presence of mere 0.31% of nitrogen 
would make the PGR in the impugned product classifiable as "other 
fertilizers" in CSH 3105.00. In our view, essentially the impugned product 
is PGR. However, assessee contends that the impugned product(s) is a 
mixture of various inorganic substances and, therefore, it is for the 
Adjudicating Authority to go into composition and find out whether 0.31% 
of nitrogen would convert PGR into nutrient falling under CH 31.05. 
Whether with addition of 0.31% of nitrogen, the PGR becomes "other 
fertilizers" in CSH 3105.00 is the question which needs to be examined by 
the Adjudicating Authority as it is the case of the Department that the 
assessee has added nitrogen only as a pretence so that the impugned 
product(s) could be classified as "other fertilizer" under CSH 3105.00." 

7.1 The Hon'ble CESTAT in remand proceedings, in the case of M/s. 

Karnatka Agro Chemicals, supra, reported as 2012 (281) ELT 607(Tri-Bang), 

also took note of the fact that the appellant was not marketing the goods as 

fertilizers white holding the case against the Appellant. The Hon'ble High Court of 

Karnataka white upholding the order of the Hon'ble CESTAT also held that 

without essential presence of fertilizing element (i.e. 0.31 % of Nitrogen in that 

case) product can not be considered as "fertilizer". 

7.2 I further find that the Hon'ble CESTAT in the case of M/s. KPR Fertilizers 

Ltd reported as 2014(310) ELT 600 (Tn-Bang) in Misc Order has considered the 

Chemical Examiner's report and the Hon'ble Supreme Court's judgment in the 

case of M/s. Karnataka Agro Chemicals, supra, and held as under:- 

"2... 

From the extraction of para 25 made above it can be seen that Hon'ble 
Supreme Court clearly obseived that PGR do not contain N, P or K. According 
to the Chemical Examiner's report submitted by the appellant and it forms part 
of the records and not disputed by the Revenue, micronutrient fertilizers 
manufactured by the appellants contain N, P or K. The above discussion would 
show that the appellants have made out a prima facie case on merits. 
Accordingly the requirement of pre-de posit is waived and stay against recovery 
granted during the pendency of appeaL" 

7.3 I also find that the Hon'ble CESTAT in the case of M/s. Unique Formaid P 

Ltd reported as 199(112) ELT 92 (Tribunal) has held that the vegetable based 
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product was classifiable under Sub heading 380890 on the basis of its use and 

applicability and not rejected the classification under Chapter Heading 31.01 

applied by the Appellant. 

8. I find that this is a periodical demand and this fact has not been disputed 

in the impugned order and hence, suppression of facts by the Appellant can't be 

alleged as held by the Hon'ble Supreme Court in the case of M/s. Nizam Sugar 

Factory reported as 2006 (197) ELT 465 (SC). I, therefore, hold that the 

allegation of suppression of facts etc. is not established in this case and thus, 

no penalty is imposable on the Appellant under Section 11AC of the Act. 

Accordingly, I set aside the penalty imposed under Section 1 1AC of the Act in 

the impugned order. 

9. In view of above, I hold that appeal filed by the Appellant does not 

sustain on merit to classify the product under Tariff item 31010099 and 

accordingly, I uphold the impugned order confirming demand of Rs. 50,37,640/-

(Rs.27,56,598/- + Rs.97,255/- + Rs.21 ,83,787/-). However, penalty of Rs. 

50,37,640/- under Section 1 lAO of the Act is set aside and appeal is allowed to 

this extent. 

S. 341c'd i'ti c 41 dJ  3Tft 1'-4c.l'U 'IcI-d d f1T iIdl 

9.1. The appeal filed by the appellant stands disposed off in above terms. 

4flci 4r 

To 

M/s. Atul Manufacturers, 
Plot No. 291/B, 

GIDC Industrial Estate, 
Chitra, 
Bhavnagar.  
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