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IIR i,-fi9 3N4 (foi), KI'1ld. rT iRti / 

Passed by ShriKurnar Santosh, Principal Commissioner (Appeais,Rajkot 

1. rflo Q, R/  tiii'ot, 

.i'ilt / iiit / tiTTTT    Rf: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Atsistant Commissioner, Central Excise/ST / GST, 

Rajkot/)amriagar/Gandhidham: 

tlloIT t l  titil /Name&ArIress oftheApp&lants & Respondent :- 

M/s Madhu Silica Pvt. Ltd., Plot no. 40, GIDC Chitra, Bhavnagar. 

M/s Madhu Silica Po. Ltd., DU-il, Plot no. 54, 55, 56A ±B, 193 & i97f, GIDC Chitra, Bhavnagar. 

M/s Madhu Silica Pvt. Ltd., DU-III, Plot No.. 73/74, GIDC Chitre, Bhavnagar. 

MIs Madho Silica Pvt. Ltd., DU -IV ,situated at Plot No.l47,Vartt Bhovnagar-364064 

A:y person aggrieved by this Order-in-Appeal may file an appeal to tie aporopriata authori' in the following way. 

 muiuti   

Appeal to Customs Excise & Service Tax Appellate Triouna1 under Section 353 of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

:'T i 14H t,F'o HqH isTe. a I TfI uii{ 2,3TR'°ii 

The spLc l bench o Cus o s Excise & Se"v a a ,j"l ,te Tribun o ivs B1 n< No 2 R K Pram New Delhi in all matters 
relating to classification and valuation. 

31I  i(a,) dIETrt 319T   :T W41  at T 1TR I'it CI11 f.1eur 
iRTR III 5c1I lM II rTeT - IIFu 1/ 

To the West regional bench of Customs, Txcisa & Service Thx Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawan, 
Asarwa Ahmedaoad-380016in case of appeals ohar than as mentioned in para- 1a) above 

ti srefrivnsi 

i.ii, TTT5 55 TSPrf RrR,5 ia 5'TEtRT 50aFif °rt?FRt tt5T 50 TP R eTfI'ts 1Riit: 1,000/-  5,000/- a 

.aiç i0,00c/-Trtr7ii rtpic fr''ii ti 1FI tmTv 'N 

Rt tTtn9 ai1Zci F5TRTT 

t1TT t9 TV Fd et1sfrir .4IqIctTt 911'aI tOPT'T 3T11 C V a9-w 500/-ttrr 

fo7    / 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 64-0 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules. 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.1O,000/-

where amount of dusydemend/ir.terest/penaltv/refund is upto 5 Lac., 5 ac to 50 Lac and above 50 Lac respectively in the form of 

crossed bank draft in favour of Asst. Registrar of branch of any nominated o:ib:ic sector bank of the place where the bench of any 

nominated public sector bank of the place where the bench of the Tribunal is dtuazed. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

(B) SI'ii' OSOR'Tt SrT5IN, atf zfLfl94 -  trOT 86(1)a rsmTTp4noiTeft 1994,   9(1) c:ie 

tNa ST-ST  

1trT5T, ei 55tTtrT as 

RO,5 9trStTT 50Tg tt9R aT"ThT 50 'ii.a a'.,r aFfII1r tOtf: 1,000/-c5(, 5,030/-TTtr at5Hi 10,000/-  TI8Tft 

i fti?1'O 'iiei, t ai-c rf/rrst sCi tn t: trrs ia 

4Ie'1O  aR 8Rt TTa:io giei rai oi.  ti rr roT9, 're reI IiI 9T1ty5rIT 

'irTTf et4vi'iit '-aNiitTATt 1i'ei fctr at if1tt ( TT  5Q(jJ.. rfsrifttr CrT 

..II 1/ 

--T6e>.,gppeai under sjb section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shai be filed in quadruplicate in 

-Forbs,S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bye copy of the order appealed 

against/one of which shli be certified copy) and shoulo be accompanied H'j a fees of Rs. 1000/- where she amount of service tax & 

interest dçrnanded & penalty levied of Rs. S Lakhs or less, Rs.5000/- where ftc amount of service tax & interest demanded & penalty 

leviedisiniore than five akhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 

penaly'leied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 

nomib Public Sector 8ank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

accmpefiied by a fee of Rs.500/ 



(i) 

(C) 

(i) 

(v) 

f5T ir,i994 cm hi -t:i: tr-, TO1 CT 5 Icfl, 1994, 9(2)t4 

9(2A)drrTh' I - 't — — 
ç fTT 

ii T* T -T - -a- 
:smT Tot / 

The aryjeal under sub section (2 and (2A :l'r nerorn Coc Tinance Act 1994, shall be filed in For ST.7 as 
prescriied under Rule 9 (2) ii 9(A) of C ire Tax Fn ?4 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Con: :sionc:. Ceo hxcise (Appeals) (one of which shall be a certified 
copy) and copy of the order nasccd by the C iioo':.odocrizing the Assistant Commissioner or Deputy 
Commissioner of CetraJ F r  Sc! Sevi a J lo'e the Appehat Tribunal 

Tht oc'Ue :t c:rTr eOtTfTTHIc1 '- 1 eI  9jitfl944fiRi 

35 c14o T f11°t -'°t ZtR - - - Tft T TT ' 1  Sb4Pt 3rrfh5r 

'-i cie t/9T "RT° j.J iT fli TrlI.-II ii F 
- 

n-tt 

(i)  

(ii) ____ 
(Li) .it -'l' (I ' 

- 5TT t5TtT cr5 -smr 2) ftrccr°-t lili sre'R m ii ow 

n. 

For an appeal to be filed before the CES'i'AT, tinder Secic'n 351 of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 3li of the Fione Act, 1994, an appeal against this order shall lie 
before the Tribunal cn payment of 10% of the duty demanctin where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dis?cce. itrevCied the aecunt of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise ann Service Tee':. "Duty Demanded" shall include 
i) amount determined. undri Sectiozi 11 D 
ii) amount of errcneons Ccri'iat Credat tattrn; 
iii) amount nayah!e under Rule 6 of the Coo0 at Credit Rules 

- provided further that i2ie provistons of this Section. shall not a-ply to the stay apolication and appeals 
pending before any appellate auth.oriry pror to the coinmrao'enc:1t of te frinance (No.2) Act, 2014. 

iits 
Reviiox.. app icati n to Gvumentt ci ea: _______ 

1'T94 
°1TtT  TaTr 3TTTTi, T i- vi-.. r T0tiiT, TTThT iRT, TTTTiT, T c'ii-110001, T it 

vI / 
A revision application lies to the time- recre an o 'c 1jc emment of India Revision Application Urn. 
Ministry of Finance, Department of Revenue. 4th TF'loon Jeevan Deep Buildmg, Parliament Street, New Delhi-
ii000r, under Section 35EE of the (TEA 1944 in respect ot tee loliowing case, governed by first proviso to sub-
section (1) of Section-3oB thid: 

'ii  aftfwrc -e"r oig i' - i T"- i -Th 1"9 e'I+4  a TTftSTit4, t 'i 
000 a o .- '.: a a st'i'i, a41 aimmi 

TiITHIo1 'P9'1H 
In case of any loss of goods, where the loss occurs in transit horn a factory to a warehouse or to anotiler factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

TrT1a- r°rc- trTya-r Eita (ie)if, 
2i'no TtTI I . 

In case of rebate of duty of excise on goods exported to any country or terntoiy outsi4e India o( on excisable 
material used in the manufacture of the goons winch are extoonted to any country or territory outside India. 

In case ofgoods exported outside India export to N'bpai or Enu can, without payment of auty. 

 iJlT9 irxt .i 1 -1 TTflf FTTTT n- tTI 1tl1TTT 

T ir (iT) (n iiflfi (To 2)1998 r cm 109° T Tiff ifiTTI 
irteri;7 

Cre'it of any duty allowed to be utilized towards pavment of excise cuty on fiphiproducts under the provisions 
of this Act or the Rules made there under such order s riassect by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1908. 

&rf iqi 3fr aiTcici T41  TTIr55 T 'rf'4T 5tTT 35ITITST 5i TV ilTt9I RTT 

a-5I cons 9f 1944TT STT 35-ER d" PtTr -: 5sici PT TPTTR-6 
ifui/ - - 

The above application shall be made Ira duolicate in Form No . fl-8 as specified under Rule, 9 of Central Excise 
(Appeals) RuLes, 2001 within 3 months fcm the date on wncn the order sought to be appealed against is 
communicated and shall be accompanied oy two COPIeS enr.n 0: tne 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of orescnbed fee as prescn:bed under Section 3o-
EE of CEA, 1944, under Maior Head of Account. 

(vi) a 

o' TT T To4200j-.TTiTtr5Ti5. TTT1T "w1i1 r qTiei 
l000 -/fRThlTt'lRtI 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lao or less ands. 1000,'- where the amount involved more than Rupees One Lac. 

(D) '6 in 9f T T9tf TT e f T cr RT iTfeI (r  5" I .a'TIIIT  irn I '1 'i 
''°- ,-lio oI TT1T / In case 

if the order covers vanousnumbers of order- n Original, fee for each O.LO. should be paid in the aforesaid 
mariner, not withstanding the fact that the op.e apioeal to the Anoellant Tribunal or the one apolicatiori to the 
Central Govt. As the case may be, is filled to avoia scriptoria 'drk if excising Rs. 1 lakh fee oF Rs. 100/- for 
each. 

(E) Tsus? -niev1 1975   TiI7ro 6.50TTT'-un'cin 

ft T FflT TI / 
One copy of application or 010. as the case may be. and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Acç1975, as amended. 

(F) 41, PtT cone SIF*  ieia< 3t)sfi Tft..T (Tr )  1982k -e- y s ) n-TlTiTTs1t ir 

an ni fkTiT $T itfs SiTT iTTT 5fT9Ti' 
Attention is also invited to the rules covering those and other relateci matters contamed in the Customs, Excise 
and Service Appellate Tribunal (Procedure) zthies, 1982. 

(0) str1°rsf'rir crflhcr r sT 1iT 'srk inoia, fttei afr7 '-nul'io'l 'nsi41 ITffsff ft ( 4fl q  
vw.cbec.gov.in  T T I 

For the elaborate, detailed and latest provisions relating to fi!mg of appeal to the higher appellate authority, the 
appellant may refer to the Departmental websate www.cbec.govin. 
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:: ORDER IN APPEAL :: 

The present 7 appeals have been filed by M/s. Madhu Silica Pvt. Ltd. 

having separate registration for different manufacturing units (hereinafter referred 

to as "Appellant") against the Orders-In-Original as mentioned below (hereinafter 

referred to as "the impugned orders') passed by the Assistant Commissioner, 

CGST Division,Bhavnagar-1, Bhavnagar (hereinafter referred to as "the lower 

adjudicating authority") 

Table "A" 

Sr. 
No 

Unit of the Appellant 010 No. & Date Cenvat Cr. 
Amount 

Rs. 

Period Involved 

Plot No.40, 
GlDC, Chitra, 
Bhavnagar 
(Reg. No. 
AABCM4381 JXMOO1) 

03/EXCISE/DEMAND 
/18-19 

Dated 27.4.2018 

2,09.659/- Feb, 2016 to 
Jan, 2017 

2.  07/EXCISE/DEMAND 
/18-19 
Dated31.5.2018 

2,13,286/- Jan,2017 to 
May,2017 
(Credit Taken in 
subsequent 
months Feb,2017 
to June,2017) 

3.  DU-II, Plot No. 
54,55,56 A +B,193 & 
1978, GIDC, Chitra, 
Bhavnagar., 
GIDC, Chitra , 
Bhavnagar 
(Reg. No. 
AABCM4381JXM003) 

04/EXCISE/DEMAND 
/18-19 
Dated 27.4.2018 

16,97,752/- Feb, 2016 to 
Jan, 2017 

4.  08/EXCISE/DEMAND 
/18-19 
Dated 31 .5.2018 

7,39,216/- Jan,2017 to 
May2017 
(Credit Taken in 
subsequent 
months Feb,2017 
to June,2017) 

5.  DU-III, Plot No. 73/74, 
GIDC, Chitra , 
Bhavnagar 
(Reg. No. 
AABCM4381 JXMOO4) 

05/E)(CISE/DEMAND 
/18-19 
Dated 27.4.2018 

3,05,465/- Feb, 2016 to 
Jan, 2017 

6.  09/EXCISE/DEMAND 
/18-19 
Dated 31.5.2018 

2,11,289/- Jan2017 to 
May2017 
(Credit Taken in 
subsequent 
months Feb,2017 
to June,2017) 

7.  DU-IV, Plot No.147, 
Vartej, Bhavnagar 
(Reg. No. 
AABCM4381 JEMOO5) 

10/EXCISE/DEMAND 
/18-19 
Dated 31 .5.2018 

43,66,697/- Apr2016 to 
May2017 
(Credit Taken in 
subsequent 
months May,2016 
to June2017) 

2. The brief facts of the case are that the appellant provided detailed 

information regarding availment and utilization of Cenvat credit of Service Tax paid 

on outward transportation of goods on being asked by the Range Superintendent. 

.The scrutiny of information revealed that the appellant during the period availed 

cehvat credit of service tax paid on outward transportation of the finished goods 

beyorkl the place of removal as per Table A above. 

Page No. 30f 11 



grounds of appeals and submissions made by Appellant during the personal 
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V2! 97 to 99. 173 to 175. 177/BVR/2018-19 

2.1 Show Cause Notces appellant for their units for 

recovery of wrongly avatied Cevv :ct ao interest under Rule 14 of the 

Cenvat Credit Rules, 2004 (hareTh r referi as "the CCR, 2004") read with 

Section hA of the Central Excise Act. i944 (u after referred to as "the Act"). 

The demands of wrongly ava1ed Cv't. credit r. confirmed along with interest 

and penalty was also imposed udor Rue 11) of the CCR,2004 read with 

Section 11AC(1) of the Act by th o'er adju catng authority vide the impugned 

orders. 

3. Being aggrieved, the Appeant preferc sr.3sent appeals on the grounds 

that the lower adjudicating authc!hty has riot considered the order dated 

15.2.2018 of the Hon'ble High Court of Guara: in the case of M/s. Gujarat 

Guardian Ltd; that no intereEt s oayabe b Therl; that penalty imposed relying 

on the judgment of the -}on'ble Supreme Court r1 the case of M/s. Dharmendra 

Textile Processors & Others reported n 2008 (231) ELT (SC) and in the case of 

M/s. Rajasthan Spinning & Weavg Mills reported in 2009 (238) ELT 3 (SC) are 

not applicable in these cases; tha:th ay had debited the amount in their Cenvat 

Credit account and hence, it was not their intention to evade payment of duty; that 

appellant relied upon the judgment of the Hon'hle High Court of Gujarat in the 

case of M/s. Han Om Silks Mills reperted as 2010 (257) ELT494 (Guj). 

4. Personal hearing in the matter was attended by Shri R. R. Dave, 

Consultant, who reiterated the grounds of Appeal and submitted that Hon'ble 

CESTAT in the case of M/s.Ultratech Cement Lid, vide Order dated 25.2.2019 has 

allowed the Cenvat Credit o Outiard transportation; that he also submitted 

written synopsis. 

4.1 Appellant in written synopsis submitted that judgment of the Hon'ble 

Supreme Court in the case of M/s. Ultratech Cement Ltd reported as 2018 (9) 

GSTL 337 (SC) was given by interpreting the term "up to place of removal" in 

different manner; that the word 'from" is indicator for starting point, hence, the 

word "up to" is finish point i.e. the place where the GTA outward transportation 

service completed the transport journey; that on one hand being a consignor, the 

credit of Service Tax on GTA outward is not admissible but if Servicer Tax paid by 

consignee on GTA outward service then it is avalable as credit which is dual norm 

and needs to be examined. 

FINDINGS  :- 

5. I have carefully gone through the facts of the case, impugned orders, 
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hearing. The issue to be decided in these appeals is that whether the impugned 

orders passed by the lower adjudicating authority disallowing Cenvat credit of 

Service Tax paid on Outward transportation is cOrrect, legal and proper or not. 

6. I find that definition of "input service" as provided under Rule 2(l) of Cenvat 

Credit Rules, 2004 reads as under:- 

"(I) "input service" means any service,- 

(i) used by a provider of taxable service for providing an output service; or 

(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the 
manufacture of final products and clearance of final products upto the place of 
removal, 

and includes services used in relation to setting up, modernization, renovation or 
repairs of a factory, premises of provider of output service or an office relating to such 
factory or premises, advertisement or sales promotion, market research, storage upto 
the place of removal, procurement of inpyts, accounting, auditing, financing, 
recruitment and quality control, coaching and training, computer networking, credit 
rating, share registry, and security, inwatd transportation of inputs or capital goods and 
outward transportation upto the place of removal;". 

6.1 From above, it is observed that "input service" means any service used by 

the manufacturer, whether directly or indirectly, in or in relation to manufacture of 

final products and clearance of final products uptó the place of removal, with the 

inclusion of outward transportation upto the place of removal. It is, therefore, 

evident that as per main clause - the service should be used by the manufacturer 

which has direct or indirect relation with the manufacture of final products and 

clearance of final products upto the place of removal and the inclusive clause 

restricts the outward transportation upto the place of removal. The place of 

removal has been defined under Section 4 of the Act. As per Section 4(3)(c) of the 

Act, "place of removal" means a factory or any other place or premises of 

production or manufacture of excisable goods; a warehouse or any other place of 

premises wherein the excisable goods have been permitted to be stored without 

payment of duty or a depot, premises of a consignment agent or any other place 

or premises from where the excisable goods are to be sold. 

7. I find that the issue is no more res integra and the Hon'ble Supreme Court 

vide judgment dated 01.02.2018 in the case of Ultratech Cement Ltd reported as 

2018-TlOL-42-SC-CX has held as under: 

"4. As mentioned above, the assessee is involved in packing and clearing of 

cement. It is supposed to pay the service tax on the aforesaid services. At the 

same time, it is entitled to avail the benefit of Cenvat Credit in respect of any input 

service tax paid. In the instant case, input service tax was also paid on the outward 

transportation of the goods from factory to the customer's premises of which the 

assessee claimed the credit. The question is as to whether it can be treated as 

'input service'. 

5Input service' is defined in Rule 2(l) of the Rules, 2004 which reads as under: 

"2(1)'in put service" means any service:- 

(I) 'Usd by a provider of taxable service for providing an output services; or 

Page No. 5ofll 
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(ii,) Used by the manufachrer ''nr U/fr 0.: indirectly, in or in relation to the 
manufacture of final products and oiearan .;. nf mna.( products upto the place of 

removal and includes services usad /n  .'s'U/n to setting up, modernization, 
renovation or repairs of a faoto!y prern/so provider of output service or an 

office relating to such factcry or prem.i sac, advertisement or sales promotion, 
market research. storeje upto' the QICOC :1 removal, procurement of inputs, 
activities relating to business, aucI as soon: /ng. auditing, financing recruitment 

and quality contro coachinç ccc tra/rth;j :;oTputer  networking, credit rating, 
share registly. and security. Tf:1fC ti.Sfls oT5iinrl of inputs or capital goods and 

outward transportation upto the plane of recc.a!:' 

6. It is an admitted position that the instant case does not fall in sub-clause (I,) and 
the issue is to be decided cc the app/ic fi of sub-clause (ii,). Reading of the 

aforesaid provision makes it c/ear that those services are included which are used 

by the manufacturer, whether directly or icdirectly, in or in relation to the 
manufacture of final products and clearanc a of final products 'upto the place of 
removal'. 

7. It may be relevant to point out hare the/the original definition of 'input service' 
contained in Rule 2I,) of the RU/CS. 2004 used the expression 'from the place of 

removal' As per the said defthit/on, service used by the manufacturer of clearance 

of final products 'from the piece of removal' to the warehouse or customer's place 
etc., was exigible for Cenvat Credit. This stands finally decided in Civil Appeal No. 

11710 of 2016 (Commissioner of Centraf Excise Belgaum v. MIs. Vasavadatta 
Cements Ltd.) vide judgment dc/ad January 17. 2018. However vide amendment 

carried out in the aforesaid Rules in the year 2008. which became effective from 

March 1, 2008, the word 'from' is replaced by the word 'upto'. Thus, it is only 'upto 

the place of removal' that service is treated as input service. This amendment has 
changed the entire scenario. The benefit wU/ch was admissible even beyond the 

place of removal now gets ta'mi,mted at the place of removal and doors to the 

cenvat credit of input tax pad gets closed at that place. This credit cannot travel 

therefrom. it becomes clear from tue bare readIng of this amended Rule, which 

applies to the period in question that the Goods Transport Agency service used for 
the purpose of outward transportation of goods, i.e. from the factory to customer's 
premises, is not covered within the ambit of Rule 2(i9(O of Rules, 2004. Whereas 

the word 'from' is the indicator of starting pU/nL the expression 'upto' signifies the 

terminating point, putting an end to the transport journey. We, therefore, find that 

the Adjudicating Authority was night  in interpreting Rule 2(1,1 in the following 

manner: 

"... The in put service has been defined to mean any service used by the 

manufacturer whether directly or indirectly and also includes, interalia, 

services used in relation to inward transportation of in puts or export 

goods and outward transportation up/c the place of removal. The two 

clauses in the definition of  'irout services' take care to circumscribe input 
credit by stating that sen,ics used in relation to the clearance from the 

place of removal and service used for outward transportation upto the 

place of removal are to be treated as input service. The first clause does 

not mention transport service in particular. The second clause restricts 

transport service credit upto the place of removal. When these two 
clauses are read together, it becomes clear that transport services credit 
cannot go beyond transport upto the place of removal. The two clauses, 

the one dealing with general provision and other dealing with a specific 
item, are not to be read disjunctively so as to bring about conflict to 

defeat the laws' scheme. The purpose of interpretation is to find 

harmony and reconciliation among tha various provisions. 

15. Credit availability is in reqard to inputs'. The credit covers duty paid 
on input materials as well CS tax paid on services, used in or in relation 

to the manufacture of the 'final product'. The final products.  

manufactured by the assessee in their factory premises and once the 
final products are fully manufactured and cleared from the factory 
premises. the question of utilization of service does not arise as such  
services cannot be considered as used in relation to the manufacture of 
the final product. Therefore. extendinq the credit beyond  the point of 
removal of the final product on payment of duty would be contrary to the  

- Page No. S of 11 
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scheme of Cenvat Credit Rules. The main clause in the definition states 
that the service in regard to which credit of tax' is sought, should be used 

in or in relation to clearance of the final products from the place of 
removal. The definition of in put services should be read as a whole and 

should not be fragmented in order to avail ineligible credit. Once the 
clearances have taken place, the question of granting input service 
stage credit does not arise. Transportation is an entirely different activity 

from manufacture and this position remains settled by the judqment of 
Honorable Supreme Court in the cases of Bombay Tyre International 

1983 (14) ELT = 2OO2-TOL-374-SC-CX-LB, Indian Oxygen Ltd. 1988 

(36) ELT 723 SC = 2002-TIOL-88-SC-CX and Baroda Electric Meters 

1997 (94) ELT 13 SC = 2002-TIOL-96-SC-CX-LB. The post removal 
transport of manufactured qoods is not an input for the manufacturer. 
Similarly, in the case of MIs. Ultratech Cements Ltd. v. CCE. Bhatnagar 

2007 (6) STR 364 (Tn) = 2007-TIOL-429-CESTAT-AHM, it was held 
that after the final products are cleared from the place of removal, there 
will be no scope of subsequent use of service to be treated as input. The 
above observations and views explain the scope of relevant provisions 
clearly, correctly and in accordance with the legal provisions." 

8. The aforesaid order . of the djudicating Authority was upset by the 
Commissioner (Appeals) principally bn the ground that the Board in its Circular 
dated August 23, 2007 had clarified the definition of 'place of removal' and the 
three conditions contained therein stood satisfied insofar as the case of the 
respondent is concerned, i.e. (i) regarding ownership of the goods till the delivery 
of the goods at the purchaser's door step; (ii) seller bearing the risk of or loss or 
damage to the goods during transit to the destination and, (iii) freight charges to be 
integral part of the price of the goods. This approach of the Commissioner 
(Appeals) has been approved by the CES TAT as well as by the High Court. This 
was the main argument advanced by the learned counsel for the respondent 
supporting the judgment of the High Court. 

9. We are afraid that the aforesaid approach of the Courts below is clearly 
untenable for the following reasons: 

10. In the first instance, it needs to be kept in mind that Board's Circular dated 
August 23, 2007 was issued in clarification of the definition of 7nput service' as 
existed on that date i.e. it related to unamended definition. Relevant portion of the 
said circular is as under: 

"ISSUE: Up to what stage a manufacturer/consignor can take credit on the service 
tax paid on goods transport by road? 

COMMENTS: This issue has been examined in great detail by the CESTAT in the 
case of MIs Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (6) STR 249 

Tri-D] = 2OO7-TIOL-429-CESTAT-HM. In this case, CESTAT has made the 

following observations:- 

"the post sale transport of manufactured goods is not an input for the 
manufacturer/consignor. The two clauses in the definition of nput services' take 
care to circumscribe input credit by stating that service used in relation to the 
clearance from the place of removal and service used for outward transportation 
upto the place of removal are to be treated as input service. The first clause does 
not mention transport service in particular. The second clause restricts transport 
service credit upto the place of removal. When these two clauses are read 
together, it becomes clear that transport service credit cannot go beyond transport 
upto the place of removal. The two clauses, the one dealing with general provision 
and other dealing with a specific item, are not to be read disjunctively so as to 
bring about conflict to defeat the laws' scheme. The purpose of interpretation is to 
find harmony and reconciliation among the various provisions". Similarly, in the 

case of M/s Ultratech Cements Ltd vs CCE Bhavnagar - 2007-TOIL-429-

CESTAT-AHM, it was held that after the final products are cleared from the place 
of removal, there will be no scope of subsequent use of service to be treated as 
input. The above observations and views explain the scope of the relevant 
provisions clearly, correctly and in accordance with the legal provisions. In 
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conclusion, a rnanufacl'urel / cm:or ce:... credit on the service tax paid on 

outward transport of gcods up /e oiac.o •s:rovai and not beyond that. 

8.2 In this connection, the phr;s place •:P :emoval' needs deteimination taking 

into account the facts of an Thc/viduai aee md the applicable provisions. The 

phrase 'place of removal' has not sen oePrcd in CEN VAT Credit Rules. In terms 

of sub-rule (t of rule 2 of the so rules. ." 'v words or expressions are used in 
the CEN\/AT Credit Rules, 20'4 and are nc.1 deih'9d therein but are defined in the 

Central Excise Act. 1944 or the P-nance Ant. 1994, they shall have the same 

meaning for the CENVAT Creolt ,Puies as o.ssigred to them in those Acts. The 
phrase 'place of removal' is def1ned urda' section 4 of the Central Excise Act, 

1944. It states that,- 

"place of removal" means- 

(0 a factory or any other plse or remises of production or manufacture of the 

excisable goods; 

(II,) a warehouse or any other niece or premiss wherein the excisable goods have 
been permitted to he stored w(thcur payment cf duty, 

(iii,) a depot, premises of a consignment agent r  any other place or premises from 
where the excisable goods are to he sold after their clearance from the factory; 

from where such goods are removed." 

It is, therefore, clear that for a menu factu!er consignor, the eligibility to avail credit 

of the service tax paid on te transportation during removal of excisable goods 

would depend upon the place of removal as rer the definition. In case of a factory 

gate sale, sale from a non-duty paid warehoss, or from a duty paid depot (from 
where the excisable goods are sold, after their clearance from the factory), the 

determination of the 'place cf removal' does not pose much problem. However,  

there may be situations where the manufacturer/consignor may claim that the sale 

has taken place at the dest,na f/on point because in terms of the sale contract 
/aqreement (0  the ownership of qoods and the property in the qoods remained with  
the seller of the goods till the delivery of the aoods in acceptable condition to the 

purchaser at his door step: (/0  the  seller bore the risk of loss of or damage to the 

goods durinq transit to the destination; and f/il) the freight charqes were an inteqral 

part of the price of goods. In such cases, the credit of the service tax paid on the 

transportation up to such placa of sale would be admissible if it can be established 
by the claimant of such credit that the sale and the transfer of property in goods (in 
terms of the definition as under section 2 of ti;e Central Excise Act, 1944 as also in 
terms of the provisions under the Sale of Goods Act, 1930) occurred at the said 

place." 

11. As can be seen from the reading of the aforesaid portion of the circular, the 
issue was examined after keeping in mind judgments of CESTAT in Gujarat 

Ambuja Cement Ltd. and Mi's. Liltratech Cement Ltd. Those judgments, obviously, 

dealt with unamended Rule 2(I) of Rules, 2004. The three conditions which were 

mentioned explaining the 'place of removal' as defined under Section 4 of the Act,  

there is no quarrel u,oto this staqe. However,  the important aspect of the matter is 
that Cenvat Credit is permissible in respect of ?nput service' and the Circular 
relates to the unamended req/me. Therefore. it cannot be applied after amendment 

in the definition of 'input service' which brouaht about a total chanqe. Now, the 

definition of 'place of removal' end the conditions which are to be satisfied have to 
be in the context of 'upto' the place of removal. ft is this amendment which has 
made the entire difference. Thai aspect is not  dealt with in the said Board's 
circular, nor it could be. 

12. Secondly, if such a circular is made applicable even in respect of post 

amendment cases, it would be violative of Rule 2(l) of Rules. 2004 and such a  

situation cannot be countenanced. 

13. The upshot of the aforesaid discussion would be to hold that Cenvat Credit on 
goods transport aqency service availed for transport of qoods from place of 
removal to buyer's premises was not admissible 10 the respondent. Accordingly, 
this appeal is allowed, judgment of the High Court is set aside and the Order-in-
Original dated August 22, 2011 of the Assessing Officer is restored." 
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(Emphasis supplied) 

8. In view of above legal position held by the Hon'ble Supreme Court, Cenvat 

Credit on GTA service availed by the appellant for outward transportation of goods 

from place of removal to buyer's premises is not admissible w.e.f 01.04.2008. The 

period involved in this case is from February,2016 to June,2017, and hence, 

Cenvat credit of Service Tax paid on GTA for outward transportation of goods 

cannot be allowed. The reliance placed upon the judgment of Hon'ble High Court 

of Gujarat in the case of M/s. Gujarat Gaurdian Ltd. supra is not relevant and has 

to be considered to be judgment passed per incuriam in the light of judgment of 

the Hon'ble Apex Court in the case of M/s. Ultratech Cement Ltd. supra. 

9.1 Regarding penalty imposed under Rule 15(1) of CCR,2004 read with 

Section 11AC(1) of the Act, I find.that all these cases are periodical demands and 

there is no case of suppression of fact with intent to evade payment of duty or 

fraudulently availment of Cenvat credit by the appellant as disputed Cenvat credit 

has been shown by them in their statutory returns filed with the Department. In my 

considered view, the issue involved in this case is of interpretation of the place of 

removal. I, therefore, do not see any reason to uphold penalty imposed upon the 

appellant and hence, penalty imposed is set aside. I rely on the judgment of the 

Hon'ble Supreme Court in the case of CCE, Jaipur Vs. Shree Rajasthan Syntex 

Ltd. reported as 2015 (318) ELT 626 (SC) wherein in similar set of facts of the 

case penalty has been set aside holding as under :- 

"4. We may state here that the period involved is November 1996 to July, 
2001. Show cause notice in this behalf, as noted above, was issued on 26-
11-2001. The valuation of the excisable goods has to be in terms of Section 
4 of the Central Excise Act, 1944. The said Section was amended in the 
year 2000 which amendment came into effect on 1-7-2000. The legal 
position relating to identical sales tax incentives Scheme which would 
prevail in view of the unamended provision as well as amended provision, 
came up for consideration before this Court in Commissioner of Central 
Excise, Jaipur-ll v. Super Syncotex (India Ltd.) - 2014 (301) EL. T. 273 
(S. C.). This Court took the view, after analysing the provision of Section 4 
which provided prior to the amendment, that the assessee would be 
entitled to claim deductions towards sales tax from th.e assessable value 
and sales tax incentive which is retained by the assessee namely 75% 
sales tax amount in this case. The Court also held that this position 
changed after the amendment in Section 4 with effect from 1-7-2000 and in 
arriving "the transaction value" the amount of 75% which was retained by 
the assessee, will be included. As per the aforesaid decision, the 
assessee/respondent herein will not be liable to pay any excise duty on the 
sales tax amount which was retained under the Incentive Scheme up to 
30th June, 2000. However, this component of sales tax which was retained 
by the assessee after 1-7-2000 shall be includible in arriving at the 
transaction value and sales tax shall be paid thereon. 

5. Insofar as the question of extended period of limitation is concerned, 
we have gone through the order of the Commissioner and are of the 
opinibn that he has rightly held that the extended period of limitation as per 
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the proviso of Section 1 IA(1) of the Central Excise Act, 1944 would be 
applicable in the given circumstances. 

6. However, we are of the opinion that in a case like the present one,  
where the leqal position and interpretation of unamended Section 4 and the 
position after the amendment in the said provision with effect from 1-7-2000 
was in a fluid state, it would not be appropriate to levy the penalty. 

7. In the aforesaid circumstances the present appeals are allowed in part 
by sustaining the Commissioner's Order-in-Original passed on 10-3-2003 
insofar as it relates to the period from 1-7-2000 to July 2001 but the penalty 
is set aside. However, there shall be no order as to costs." 

[Emphasis supplied] 

10. In view of above, I uphold the impugned orders confirming the demand of 

wrongly availed Cenvat Credit along with interest, however, penalty imposed 

under Rule 15(1) of CCR, 2004 is set aside and the appeals are allowed to this 

extent. 

d TiUk 3C)c4-d f* T,ildf I 

II. The appeals filed by the appellant are disposed off in above terms
Q 
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