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Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

7 Ffasal&fiard st a8 TF 997 /Name&Address of theAppellants&Respondent :-

Saurashtra Cement Limited,Near Railway Station, P.O.Ranavav-360560, Porbandar(Gujarat).
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Aggeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act,
1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.
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To the West re%ional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, Asarwa
Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules,
2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where
amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector
bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section {1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5
as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of
which shali be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded &
penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five
lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken;

1i1) amount &ayable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not ?gply to the stay application and appeals

pending before any appellate authority pricr to the commencement of the Finance (No.2) Act, 2014.
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A revision_application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss gccurs in trapsit from a factory to a warehouse or to another factorv
or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse )

AT F qT57 (4] g 41 5950 T #7 72 7 7 R § ugw 53 919 W W I 507 50 9FF F g2 () ¥ ameer
ST A7 F qTe7 el 2T 47 &% F7 497 =1 47 & / ) _
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used 1in the manhufacture of the goods which are exported to’any country or territorv outside India.
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In case of goodsexported outside India export to Nepal or Bhutan, without payment of duty.

T =R/

TR TR F oo O R 5 B S S R T ot v T i st e e B | o i armer
ST s () F 3T ﬁ?rarﬁ%ﬁw(m 2),1998 £ o177 109 T TT AT 57 TE T AT SHTATETY 97 57 21E g 97 BRw
TTE

|
Cr'ecd;t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is Qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act. 1998.
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The above aplphcauon shall be made in duyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months {Tom the date on which the order sought to be ngealed against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account
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The revision application shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

TfF Z R F FE qA 300 F AW B AT VAT I 20T F 0 o 1 e, vl A S B R m e v e Ew
ot 7 orar T w74 F = F oy iRl el ST ST S 4T AT AYRE R UE AET AT At 21/ In case
if the order covers variousnumbers of order- in Original, fee for each O.I.0. should be paid in_the ‘aforesai

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or_the one application to the
Cenﬂ:ral Govt. As the cas¢ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a
court fge}stam%pof Rs.6.50 as prescribed under Schedule-] ir: terms of the Couth Fee Act?l975, as Zmended.
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Attention is also invited to the rules covermfg these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure} Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website wWww.Cchec. gov.1n.
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:: ORDER IN APPEAL ::

M/s. Saurashtra Cement Limited, Near Railway Station, Ranavav, District:
Porbandar, Pin — 360 560 (hereinafter referred to as “the appellant”) has filed
present Appeal No. V2/41/BVR/2018-19 and Appeal No. V2/42/BVR/2018-19
against Order-in-Original No. SUPDT/CGST/PBR-2/01/2018 and Order-in-Original
No. SUPDT/ CGST/PBR-2/02/ 2018 both dated 14.03.2018 (hereinafter referred
to as “the impugned orders ”) passed by the Superintendent, Central Goods and
Service Tax Range — 2, Porbandar (hereinafter referred to as 'the lower
adjudicating authority ).

2. The brief facts of the case are that during the test check of central
excise records by the Range Officers, it was found that the appeliant availed
cenvat credit of service tax on Installation & Maintenance of Air Conditioners
installed at their office premises and service tax paid on Tours & Travels. The
availment of cenvat credit in respect of the said services alleged to be not in
accordance with the provisions of the Cenvat Credit Rules, 2004 (hereinafter
referred to as “the CCR"). Show Cause Notice No. CEX/AR-II/PBR/SCL/FAR-
379/2015-16 dated 11.04.2017 for the period from February, 2015 to March,
2016 and Show Cause Notice No. CEX/AR-II/PBR/SCL/FAR-379/2015-16
dated 22.12.2017 for the period from April, 2016 to June, 2017 were issued
demanding recovery of wrongly availed cenvat credit aggregating to Rs.
1,17,442/- and Rs. 7,22,944/- respectively alongwith interest under Rule 14
of the CCR read with Section 11A/Section 11AA of the Central Excise Act,
1944 and for imposition of penalty under Rule 15(1) of the CCR. The
proposals under both SCNs for recovery of cenvat credit of service tax on
Installation & Maintenance of Air Conditioners installed at their office
premises and cenvat credit of service tax paid on Tours & Travels bills were
confirmed along with interest under Rule 14 of the CCR read with Section
11A/Section 11AA by the lower adjudicating authority vide impugned orders and
imposed penalty Rs. 11,280/- and Rs. 72,294/- respectively under Rule 15(1) of
the CCR and also appropriated Rs. 4,582/- paid by the appellant against the
confirmed demand in case of OIO No. SUPDT/CGST/PBR-2/01/2018 dated
14.03.2018.

3. Being aggrieved with the impugned orders, the appellant preferred the
present two appeals wherein they challenged the denial of cenvat credit of
service tax paid by them on Tour & Travels Bills on the grounds that the said

~-input service is in connection with sending the dealers as a part of sales

‘p’r'é;hotion; that this helps in enhancing the sales volume for future and is in

effect a sales promotion expense; that these measures act as an incentive to
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dealers to strive for promotion ¢f e sales of the company’s products; that it
could be seen that services relating to sales promotion is specifically mentioned
in the inclusive clause of defirition df ‘input service’ under Rule 2(I) of Cenvat
Credit Rules, 2004; that there is no limitations régarding the ways and means of
sales promotion; that when companies print'_ca‘lendars, greeting cards etc. and
organizing award functions for students, with an aim for getting some innovative
idea from the students in connection with marketing are aiso considered as sales
promotion as held in case of Ulira Tech Cements reported as 2015 (40) STR 523
(Tri.-Del.). |

3.1 The appellant has not contested the issue related to wrong availment of
cenvat credit of Rs. 4,582/- on input service of installation and maintenance of
air conditioners with reference to Appeal Neo. v2/41/BVR/2018-19 and reversed
cenvat credit of Rs. 4,582/- and paid interest ¢f Rs. 1,002/- on the input service

of installation and maintenance of air cond:itioners.

3.2 However, the appellant fas comested the issue related to wrong
availment of cenvat credit on input service of installation and maintenance of air
conditioners with reference 0 Appeal Mo, V2/42/BVR/2018-19 and they
challenged the denial of cenvat credit ©f service tax on Installation and
Maintenance of Air Conditioniers on the ground that the said input service is
relating to central air condiicring recuired for cooling of machinery and
equipments, electric server roor, computer rcom, control room etc. and factory
office of the appellant an: ziso ceorpeorate office at Mumbai where all
management functions reiating 0 factory takes place and not relating to branch
offices; that in a factory office, pianning department and other department
directly related to the manufaciuring funciions and hence, such input service has
direct nexus to manufacture 2nd nence, tiney are eligible for cenvat credit; that
even though the claim of credit on this

[§7]

ervice within the legal provisions, as a
matter of extreme caution and with a view to comply with true spirit of law,
appellant reversed Rs. 51,602/- and paid interest of Rs. 9,921/- vide Challan No.
00137 dated 05.04.2018 with regard ic air conditioners maintenance and
installation service pertaining to their Mumbai corporate office; that the balance
amount of Rs. 78,053/- is in relation to air conditioners maintenance and
installation at the factory and the factory cffice, which is eligible credit and the
same is liable to be allowed. |

4, Personal hearing was granted to the appellant as well as department on
12.12.2018, 26.12.2018, 09.01.2019, 05.02.2019 and 19.02.2019 vide PH
notices dated 30.11.2018, 13.:12.2018, 28.12.2018, 10.01.2019 and 04.02.2019

resp’e’cﬁyely, however, no one appeared on the given dates and hence, I proceed
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to decide these appeals on the basis of available records.

4.1 The appellant has paid Rs. 8,465/- vide SBI Challan No. 00133 dated
24.04.2018 Aand Rs. 54,221/- vide SBI Challan No. 00134 dated 24.04.2018 as
submitted by them in their Appeal Memo and has also reversed cenvat credit of
Rs. 4,582/- and Rs. 51,602/- along with payment of interest of Rs. 1,002/- and
Rs. 9,921/- and hehce, they have complied with provisions of Section 35F of the
Act.

Findings: _

5. I have carefully gone through the facts of the case, impugned orders,
grounds of these two appeals and other related records of the case. The limited
issue to be decided in the present appeals is that whether the impugned orders
disallowing cenvat credit of service tax paid on Tours & Travels Bills of their
dealers and Installation & Maintenance of Air Conditioners at their corporate
office, branch office and their factory as “input service” is correct, legal and

proper or otherwise.

6. I find that the appellant has challenged the denial of cenvat credit of
service tax paid on tours & travels bills and vehemently argued that sending the
dealers on tour is a part of their sales promotion scheme as it helps in enhancing
the sales volume in future; that the services relating to sales promotion is
specifically mentioned in the inclusive clause of definition of ‘input service’ under
Rule 2(1) of Cenvat Credit Rules, 2004. I find that the appellant has contended
sales promotion by allowing dealers to travel/tour without any documentary
evidence showing that the tour was arranged by them under their sales
promotion scheme. It is evident from the facts available in record that the tours
were organized for personal enjoyment of the dealers in the form of incentive for
attaining some pre-fixed sales volume and therefore, such travel cannot be
considered as “input service”. The appellant, instead of adducing concrete
tangible evidences, submitted copy of letters of the dealers. I find that the said
letters are not sufficient to substantiate admissibility of cenvat credit under the
category of sales promotion. The appellant has also not established that the
expenditure incurred by them towards aforesaid services actually formed part of
cost of their final product.

6.1 The appellant relied upon case law of the Hon'ble CESTAT in case of
Ultratech Cement Ltd. reported as 2015 (40) STR 523 (Tri.-Del.) wherein the
éxf""ﬁqn’ble CESTAT allowed cenvat credit on printing of calendar, greeting cards,

; ‘d.i';a’fi\es, etc., and organizing award functions which used these services for

kg ad{?fé}‘tisement purposes of their products whereas the present case relates to
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Appeai No: V2/41 & 42/BVR/2018-19

tour and travel of dealers and rict any meeting of the appellant planned/held for
business purpose. The dedisions refied upern Dy the appellant are on different
footings and therefore, not arpiicable to the facts and circumstances of the
present case. I am of the conSadered view that the appellant is not entitled for
cenvat credit of service tax paid on tours & travels of the dealers of the appellant
as the same is not ‘input service’ within the meaning of amended definition of
input service provided under Ruie 2(I) «f the CCR. Since the credit is held
inadmissible, the appellant is reguired to pay interest and imposition of penalty is

proper to this extent.

7. For cenvat credit on Irstallation 2nd Maintenance services of Air
Conditioners at their office premises, I find that the appellant reversed cenvat
credit of Rs. 4,582/- and pzid interest of Rs. 1,002/- on input service of
installation and maintenance of air condifioners and not contested the matter
during the proceedings of Appeai No. V2/41/BVR/2018-19 as it is a fact that the
said service for offices does noi qualify 0 te an input service in terms of
amended definition under Rule 2(I) of the CCR as the same is neither used
directly or indirectly in relation tc the manufacture of the final products upto the
place of removal nor fall within inclusive part of the definition. I find that the
issue of inadmissibility of cenvat credit on the said service is admitted by the
appellant and they correctly reversed the same along with interest. Accordingly,
I uphold the impugned order No. SUPDT/CGST/PBR-2/01/2018 dated
14.03.2018 to this extent.

7.1  The appellant has also reversed cenvat credit of Rs. 51,602/- and paid
interest of Rs. 9,921/- vide Challan No. 00137 dated 05.04.2018 with reference
to Appeal No. V2/42/BVR/2018-19, which had been taken by them for their
Corporate/H'ead Office, accepting that the air conditioners of their
Corporate/Head Office are not reiated to the manufacture of their final products.
It is a fact that the said service for their Corporate Office does not qualify to be
an input service in terms of amended definition under Rule 2(I) of the CCR as the
same is neither used directly or indirectly in relation to the manufacture of the
final products upto the place of removal nor fall within inclusive part of the
definition. I find that the issue of inadmissibility of cenvat credit on the said

service is admitted by the appeliant and thev correctly reversed the same along
with interest.

7.2 For cenvat credit of Rs. 78,053/- on Installation and Maintenance of Air
Conditioners with reference to Appeal No. V2/42/BVR/2018-19, the appellant has

.,.,.:‘_rcontested/challenged the denial of cenvat credit of Rs. 78,053/- of service tax

-.,’jpa\d on the ground that the said input service is relatmg to central air
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conditioning required for cooling of machineries and equipments, electric server
room, computer room, contro! room etc. &nd I agree to their contention as these
have direct nexus to manufacture of their finai products and hence, the
appellant is required to be ailowed to take cenvat credit of Rs. 78,053/-. Since,
cenvat credit of Rs. 78,053/~ is aliowed to the appeliant, they are not required to
pay interest on this amount and no penalty is imposable on them in this regard.

7.3 1 find that the appellant has wrongly availed cenvat credit of Rs.
7,06,149/- on the services of tours & travels of their deaiers on pleasure trips
and cenvat credit of Rs. 56,184/- (Rs. 51,602/- + Rs. 4,582/-) on Installation
and Maintenance service of Air Conditioners at their office premises including
Corporate Office and hence, Rs. 7,62,333/- is required to be recovered from the
appellant along with applicable interest. It is a fact that they had declared all
these in their returns and hence, penalty is imposable @10% of irregular credit
taken as per amended Section 11AC of the Act. Hence, penalty is reduced to Rs.
76,233/~ to be paid by them forthwith.

8. In view of the above, I modify the impugned orders as above reducing
demand to Rs. 7,62,333/- (Rs. 7,06,149/- + Rs. 56,184/-) along with appropriate
rate of interest and penalty to Rs. 76,233/- (Rs. 70,615/- + 5,618/-) from Rs,
83,574/- (Rs. 72,294/- anc Rs. 11,280/-) and ailow appeals to this extent.

R Uldmal GRIGS B T8 Ul BT FueRT TRied R 3 fur orar 21
9. The appeals filed by the Apgellant stand disposed off in above terms.
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To,
| M/s. Saurashtra Cement Limited, | 299 IR THe I,
| Near Railway Staticn, J%ﬁ R & U IR, R - UREEY,
iRanavav Distt. Porbandar, Pin Code |quﬁ— 380 LEO.

- 360 560. |

Copy to:

(1) The Principal Chief Commissioner, CGST & Caniral Excise, Anmedabad Zone
Ahmedabad for his kind information please.

(2) The Commissicner, CGST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar for necessary action.

(3) The Assistant Commissioner, CGST & Cerntral Excise Division, Junagadh for
necessary action.

4) Guard File.

(5)F. No. V2/42/BVR/2018-19.
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