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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

T Ffesat&IfaaTe %1 719 T 991 /Name&Address of theAppellants&Respondent :-
Madhu Silica Pvt. Ltd.,DU -1I ,situated at Plot No0.53,55 & 56, G.1.D.C.,Chitra Bhavnagar-364060, .

?{HW‘?T(W}HW qummém$mw—mﬁmﬁl/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

A %WWS wﬁvﬁtwﬁﬂw%ﬁmﬁwwmm 1944 #¥ 41T 358 F s@ia wd
1994 FT X7 86 ¥ Ay ST EFAT
Ctpeal to Customs, Excise & Service Tax Appellate Tnbunal under Sectlon 35B of CEA, 1944 / Under Section 86 of the Fmance
Act, 1994 an appea'l lies to:-

!

® W@Wﬁﬁwﬁmwmﬁmsw S ST Ta Ao U ST O e T T o R e et et 2, O3, A8 TR /

The special benc% of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all matters
relating to classification and valuation.
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af%r & " T3dTT T, TEHTAT AT FATAT JEHIETE- 30 0§ SHT 1 AT )

To the West re%onal bench of Customs, Excise & Service Tax Appellate Tribunal (C STAT) at, 2n Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

st~ F a9y J e 47 % (7 0 see goF (ardienFawTas, 2001, F T 6 T s Puifie fway
(ifi) SIF EA-3 FT AT WAt & @91 347 ST AR | 370 & 59 T F9 0 WS & A0, 2 SHTE LFF ST AT, ST &7 AT ST Sy /@
SJETET, TUC 5 TG IT I9Y FH,5 A AW AT 50 TG ETIC G J4AT 50 AT €T F AAF T q7 FHA: 1,000/~ T, 5,000/- T
G AT 10,000/- 9% F1 fAuiie ST go 1 9fy domr w0 Feifa o o7 G, dafia sdieira =granfessoer £t omer F agres
s R F W § ot o adfms 8 & 85 o0 I Witk % gree gy Sy sy 9riee 1 g6t g & s, 8% 6 s
srrET H gt ATRY el dete iy =rarfir it amer g § | wE Aer (% ) % T a¥ew-97 F 979 500/- €T H
Frutfa o= s = grm 1/
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal)
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be
accompanied by a fee of Rs. 500/-.

(B) arfiefra =i § gy srfter, R s, 19944t gmer 86(1) & sl Fars Fawarshy, 1994, F Fraw 9(1) ¥ 757 Fuifika
I S.T.-58 9= TIAAT & 7 o G0 o I9% Ay {6 anewr ¥ foeg wdiw €7 @t g1, 39 wfE an § dew w3 (I ¥ w i
seTiorg T STRT) oK 7% & =9 & &7 W 91T 3 |1y, g7 FEnee 67 70T 5 $ w7 9 T€ A, 09 5 A T 39
FU,5 I TIC 4T 50 TG TIC TF AUAT 50 97 T & afdres & &7 e 1,000/- T9T, 5,000/ T 94T 10,000/- T04 H [HeiRa
AT OFF ST g Forw w1 RUTRE o B G, G409 FHeiy [rarewr ot § 9grs e § a9 ¥ G of
qrafET &7 F 4% 2 ST Wit 3% g% g7 T T w1y 1 SE i g w1 wram, dF 6 99 et § AT S9rieg g
gt ardieira et 1 o Red & | R a1 (% 9ET) F MY aeew-uo ¥ 90 500/- 79¢ F Ruifa ge S ST
g/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax &
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be
ompanied by a fee of Rs.500/ -
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(24A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tgx to file ﬂle_ar;%ﬁtal before the Appellate Tribunal.
T 9[eF, T TEITE IEF T3 1T AT THRF (T ¥ AT O F AL A Fealq SeTE Yo AR AT 1944 F e
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T TETT 9FF A FETET F Aeg Wi g s 7 e onfae €
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Centrai Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?gplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revigion application to Government of é& dia: - . L.
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A.re;visizon /%pph'cation lies to the Under Secregarv to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section_35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1} of Section-35B ibid: .
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In case of any 10ss of goods, where the loss occurs in transit from, a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T % Fred (D oy o1 S iy = g 9 ¥ R F wge =3 9 0w ol T S sonE 6F # g () e E,
ST AT ¥ JTEL (AT <Ig 7 &7 F1 (9379 i 94 8 / ) . i '
In case of rébate of duty of excise on goo%is exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.

ﬁmwmw%%m%w Wﬂpﬁmﬁwﬁma /
In case of goods'exported outside India export to Nepal or Bhutan, without payment of duty.

?‘m T & TR 9T ¥R ¥ o 9 SqEl aele 8 wiRaw we v B wrauEt F agd A B T § o U o
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I
ggeQd.}t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the 'Rules made there under such order is passed by the Commissioner {(Appeals) on or aiter, the
date appointed under Sec. 109 of the Finance (No.2} Act, 1998.

ST AEEA §T ST IFT ¥UF 54T EA-8 F, S Y 30T ST O7F (i) e, 2001, ¥ fEw 9 F oFs ﬁ'@%{f—?
TLOT & AT F 3 ATg, T Aq0d H ﬁlmm%w%mﬁfimaéTéﬂ mgm‘rﬁ 2T AT
ﬁﬁ?mﬁlﬁé@ﬁw,1944ﬁW3S-EE$E§Hﬁﬂ‘T’&H$ﬁﬁ3{Eﬁ?ﬁ%W&?%FﬁTqTTRéﬁ‘JﬁW ST

f
The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be appealed agamst is
communicated and shall be accompanied by two copies each of the OIQ and Ordeér-In- pt;))e ."It should also _be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account. )

T argEs & Ay ReiE e Ry ges £ et i o = . ) .
aﬁmm@mmmmfmgl?mzow-mw o s st AR dow T TF AT T ¥ ST 8 A
1000 -/ =T = 3 gl

The re(rision ag%lican%-rr? shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T2 =9 ey  #E 9T A T FIEY 2 T TIT TF AR T P g T, ST 2978 B STaT SR Y 39,950 F 3l g¢
o1 £ T qaT 574 3 mb%%mﬁ%mmmﬁ%%mmﬁ AT AT STAT 1 / In case
if the order covers variousnumbers of order- in Original, fee for each O.I,O. should be paid in_the aforesai

manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one ap}ghcauon to the
Central 'Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 'of Rs. 100/- for

each.

TSR =TI o AT, 1975, F FTE-1 F AETE g7 R UF S A w9 9% FEiiE 6.50 ¥ 7 A
9 =zl o 1T 2T StRal

6?; copy of anplicaéon{or 0.1.0. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

AT o7, FHT TE 4o TE Tare dheg e (7 @) e, 1982 # affie vd o datae Awel 5
TTeATee e Ao (Ma] l SiY |7 €97 srhiuq (a7 9rar &t / ) ) )

Attention is also invited to the rules covenné these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

B O o Mo snd latest provisions relating to filing of appeal o the hi llate authority, th
or € elaborate € €a an ales TOV1SIONS reial to g oi appeal to e higher appellate authori , (<]
appellant may refer to the Departmenltaal website www.C ec.gov.?n. PP gh PP vy




Appeal No: V2/96/BVR/2018-19

:: ORDER-IN-APPEAL ::

M/s Madhu Silica Pvt Ltd, Bhavnagar (hereinafter referred to as
“Appellant”) filed Appeal No. V2/96/BVR/2018-19 against Order-in-
Original No. 11/Refund/2018-19 dated 13.4.2018 (hereinafter referred to
as ‘impugned order’) passed by the Asst. Commissioner, Central GST &
Central Excise, Bhavnagar-1 Division, Bhavnagar Commissionerate

(hereinafter referred to as ‘lower adjudicating authority’).

2.  The brief facts of the case are that the Appellant was holding
Central Excise Registration No. AABCM4381JXM003. During scrutiny of
records of the Appellant, it was observed that the Appellant had
wrongly availed and utilized Cenvat credit of Service Tax paid on
outward GTA service used for transportation of finished goods beyond
place of removal. Hence, Show Cause Notices were issued for the period
from October,2011 to January, 2016 for recovery of wrongly availéd
Cenvat credit. The Asst. Commissioner, Central Excise, City Division,

Bhavnagar confirmed the demand vide Order-in-Original No. 70 to
75/Excise/Demand/2016-17 dated 31.3.2017.

2.1 Being aggrieved, the Appellant filed Appeals before the
Commissioner (Appeals), Rajkot which were decided vide Order-in-
Appeal No. BHV-EXCUS-000-APP-115 -to 120-2017-18 dated 1.2.2018 in
favour of the Appellant.

2.2 Pursuant to aforesaid Order-in-Appeal, the Appellant filed refund
claim of Rs. 16,02,328/- before the lower adjudicating authority who
sanctioned refund of Rs. 16,02,328/- vide the impugned order but
disbursed amount of Rs. 14,49,988/- in cash and appropriated remaining
amount of Rs. 1,52,340/-, being outstanding interest payable in terms of
Order-in-Appeal No. BHV-EXCUS-000-APP-73-2017-18 dated 27.12.2017
by observing that the Appellant has not challenged Order-in-Appeal
supra.

3. Being aggrieved with the impugned order, the Appellant has
preferred appeal, inter-alia, on the following grounds:-

The adjudicating authority has not followed the principles of natural

] e, as before appropriating amount of Rs. 1,52,3408/- from

'{5\ i@\,\'\f\:ﬂ/’ Page30f 7 .




Appeal No: V2/96/BVR/2018-19

sanctioned refund claim, the adjudicating authority was required .to issue
Show Cause Notice and provide reasonable opportunity to the Appellant
which has not been done. The impugned order is, therefore, deserved to

be set aside.

(i)  The adjudicating authority erred in appropriating an amount of Rs.
1,52,340/- from sanctioned refund by assuming that Order-in-Appeal No.
BHV-EXCUS-000-APP-73-2017-18 dated 27.12.2017 was not challenged
under Section 35B of the Central Excise Act, 1944 before the CESTAT
within stipulated time without confirming from the Appellant whether
the order is challenged by them before the CESTAT or not. The
adjudicating authority lost sight of provisions contained in Section
35B(5) which provides that the Tribunal may admit appeal if there is

sufficient cause for not filing appeal within stipulated time.

| (ifi) The Appellant has filed appeal before the CESTAT along with
Miscellaneous Application for condonation of delay under Section
35B(5) ibid and submitted copy of appeal filed before the Tribunal.

3.1 In Personal Hearing, Shri R.R. Dave, Consultant appeared on behalf
of the Appellant and reiterated the grounds of Appeal and submitted that
the amount of Rs, 1,52,340/- recovered without giving any SCN to them,
not even P.H. notice; that Para 11 of order is incorrect as they have filed
appeal against order of Commissioner(Appeals) on 3.5.2018 and their
appeal has been admitted / registered with appeal No. E/11065/2018; in
such case the Department cannot recover amount from them; that the

impugned order is required to be set aside.

Findings:-

4, I have carefully gone through the facts of the case, the impugned
order, and written submissions made by the Appellant. The issue to be
decided in the present case is whether the impugned order appropriating
Rs. 1,52,340/-, being outstanding interest amount, from the sanctioned

refund is proper, correct and legal or not.

5. | find that the lower adjudicating authority sanctioned refund claim

" of Rs. 16,02,328/- vide the impugned order but disbursed amount of Rs.
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Appeal No: V2/96/BVR/2018-19

14,49,988/- in cash and appropriated remaining amount of Rs. 1,52,340/-,
being outstanding interest payable in terms of Order-in-Appeal No. BHV-
EXCUS-000-APP-73-2017-18 dated 27.12.2017 by observing that the
Appellant has not challenged Order-in-Appeal supra. The Appellant has
contended that the adjudicating authority has not followed the principles
of natural justice, since before rejecting any amount of refund claim, the
adjudicating authority was required to issue Show Cause Notice and

provide reasonable opportunity to the Appellant which has not been done.

5.1 | find that it is evident from the impugned order that neither show
cause notice was issued nor opportunity of personal hearing was granted
to the Appellant before appropriating amount of Rs. 1,52,340/- from
sanctioned refund claim. | find that issuance of Show Cause Notice and
granting of personal hearing are obligatory procedure before passing
quasi-judicial order. Having failed to do so, appropriating of outstanding
interest amount from the sanctioned refund claim has to be considered as
violation of the principles of natural justice. | rely on the judgment of the
Hon’ble Madras High Court in the case of Vasta Bio-Tech Pvt. Ltd.
reported as 2018 (360) E.L.T. 234 (Mad.) wherein it has been held as
follows :-

“5. The petitioner’s case is that, had a show cause notice been issued to them,

they would have explained to the Authority, as regards the discrepancies

between the imported goods and the sale invoice, and would have extended full

cooperation, and to the said effect, the reply affidavit has been filed to justify

their stand. Since the partial rejection of the petitioner’s claim for refund results
in civil consequence, the principles of natural justice demands that the petitioner
be afforded an opportunity. The explanation sought to be given by the
respondent, in Para No. 10 of the counter affidavit cannot be countenanced, as
the statute does not put a bar for an opportunity being granted, and if statute is
silent, then, principles of natural justice has to be read into the statute, so that

the assessee has reasonable opportunity to put forth this case.

6. Hence, for the above reasons, the petitioner is directed to treat the

impugned order-in-original, insofar as it rejects the petitioner’s claim for refund

of Rs. 1,85.586/- is concerned, as show cause notice, submit their objections

within a period of 30 days from the date of receipt of a copy of this order. On

receipt of the objections, the respondent shall afford an opportunity of personal

~7\_ hearing to the authorized representative of the petitioner and consider the case,

Y.\ as projected by the petitioner and examine as to whether they are entitled for
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Appeal Ne: Y2/96/BVR/2018-19

refund of balance amount of Rs. 1.85.524/-. The above direction shall be

complied with, within a periad of 60 Jdays from the date of receipt of the

objections.

7. Accordingly, the Writ Petiticn stands disposed of. No costs.”
(Emphasis supplied)

5.2 | also find that lacunae {eft in observance of principles of natural
justice can be cured only by the original authority who flouted it as has
been held by the Hon’ble CESTAT in the case of Jagir Singh reported as
1987 (28) ELT 521 (Tri), wherein it has been held that,

“9. ... ... A perusal of the said authorities would show that the ratio of all the

decisions is that deficiencies of natural justice before trial Tribunal cannot be

cured in subsequent proceedings. In other words, if the opportunity to defend is

not afforded by the trial Tribunai, the affording of the opportunity to defend by

the Appellate Court in subsequent proceedings would not cure the deficiency of

natural justice which was not grasted by the trial court. There can be no quarrel

with the said ratio. On the other hand, all the courts including this Tribunal have
cherished the said principle of law as ana when occasion arose and whenever it
was found that an opportunity to defend was not afforded by the trial Tribunal
the case was always remanded to the trial Tribunal itself to decide the case de
novo after affording the reasonable and proper opportunity, to defend. To quote,
in the case of Rohit Mehra and Others v. Collector of Central Excise and
Customs, Chandigarh, supra the Tribunal in fact remitted back the case to the
Collector of Central Excise & Customs for deciding the case in the light of the
observations made therein. In the instant case also when the appellant filed his
appeal against the order of the lower Appellate Authority, that is to say, the
Board’s Order No. 65-67 of 1982 dated 8-2-1982 confirming the Order-in-
Original No. 7/CUS/81, dated 7-7-1981 and complained that he was not given

an opportunity to prove his case regarding the ownership of the contraband gold

in question, this Tribunal immediately set aside that part of the order which

related to the ownership of the gold and remanded the case to the Adjudicating

Authority itself. that is to say, to the Trial Tribunal and not to the lower

Appellate Authority. Thus, in our considered opinion the contention raised and

the cases cited as aforesaid have no relevancy to the instant case.”

(Emphasis supplied)

5.3 In view of above, it is apparent that the deficiency crept in at the

stage of lower adjudicating authority cannot be cured or set right by thiS

Q‘Q’\\' Page 6 of 7




Appeal No: V2/96/BVR/2018-19

6. In view of above, | have no option but to set aside the impugned
order appropriating Rs. 1,52,340/- and tc remand back the matter to pass
appropriate order within 3 months of receipt of this order after complying
with the principles of natural justice and giving reasonable opportunities

to the Appellant to explain their case.

7. I, therefore, set aside the impugned order and allow the appeal by

way of remand.

8.  3IdicrRdl aRT &of & 318 3TUTe T TAIeRT 3iad aiies & rar srard |-
8. The appeal filed by the Appellant is disposed off as above.

E(qliaa ’ M‘V\%ﬂc\
QS@ (FAR FaAly)
fqer T ERIGRCIECS] @rded)
By R.P.A.D. qefere (Fdea
To, EIGH
M/s Madhu Silica Pvt Ltd, A 7y afver wede s
Plot No. 53,55,56, L o
GIDC Chitra, wc . 83,5556,
Bhavnagar ShamgER Ry, saaeR|
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