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Date of issue: Date of Order: 
18.03.2019 

irn <it i-u -nR / 
Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot 

T1 / I'/-c tiii, 

-4.h11; /1J 4-1rR 3'd1{I 'iI TT9:/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

' '11 14c1I&'1tl I T 9W t F11T /Name&Address of theAppellants&Respondent :- 

Madhu Silica Pvt. Ltd.,DU -II ,situated at Plot No.53,55 & 56, G.I.D.C.,Chitra Bhavnagar-364060,. 

ir(rT9) isitt4r   tt qTtwtJ1 rstrr 3pT *1liI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

ac'4i tJ5,-4. T ',c'lq 3,1944 tlTT 358 
flri TttI 
Appeal to Customs Excise & Service Tax Appellate Tnbunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance, 
Act, 1994 an appeal lies to:- 

fi,aiIlii2ti/ 
The special benc'li of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

tn'lfl. t4ta 1dJnP, 5~ d4I1It.UI ()t 
'1 -.u?{l t5 41,Inl,- °° t,T#1,,-fi '11J1I 
To the West regional bench otCustoms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa AhmedaThad-380016in case of appeals other than as mentioned in para- 1(a) above 

aitftftir 3119 n1 2001, 6dc1Ai fTfttrfitp 
S' EA-3 T Ts'1friI 9TIt 1ns  t11l WriT, 1(c'i tTirpqIa 1INl T1T 

'4L 5 nii T is r,5 iia r 50 ciia 3l'T 50 ,.wa * aiRni' it 51: 1,000/-  5,000/- 
5TT 10,000/- nit iT fslifttr ini if 4is rr taifr d10c.fl1 dU 1I i  

iTTTii'iI I 
T'Tft t *iIici aftFt niiiFlnii ' iiai fi.TtT% I -tTr aikr( a)c  iu  3r-lTiT 500/- 

fFrsrft9 'i 1-4  I 11 T1T / 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in forn EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to SO Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 
accompanied by a fee of Rs. 500/-. 

(B) flfl  at49, fi L1994*t sii.t 86(1)3te initni. 1,qiniiff, 1994, 9(1) 
 31'Icl tI4) 1, I4) 1I 1I'4 fclt 

4 41Itld fIIi T1tt)d1  rriT, nii TTr,4In,I WP13n1lINl 1TT9T, ni5 T3T1 

IIa nivT5Ocira 4i 311'rT: 1,000/-', 5,000/-54Z aT.rr 10,000/-  rrftrffttr 

I -Ini 4 I f5TIft9 jt T 9T9, TriT 5Tfhf1 1 5n n-UI t 1151 *1 I ni nin n- I . 9T t 1n*1) 'ift 

44qf i TtT I(I n-IIO .'iP4' II fT 'n1VII tT1 lf4I  5T 'TI1, t flT k t9T 'Tf 1 

ciRci flc.fl 1T t1TtTf 1ittf I   3-TT500/- ir jnni1-n '4..1I 

5)II 4/ 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

by a fee of Rs.500/ - 



¶i tTl994 t eTr 86 T-niS (2) t r2A) i4) 3T, kT   1994, 1 9(2) 

9(2A)aR7Re S.T.-7 r,-A's ir-na ii 

Ti (i nle Ci 3NT ic 
 sir i'r  / 

The ajipeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerapthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service T.x to file the appeal before the Appellate Tnbunal. 

9 ei iT 'is ja 1  l944tary1 
35i 3j, 1994 83 r4)fl'. Trfitlf 
i1tra   r/I r  irr10  iTe is ''ii-u f1i *,r 

 I1( 3ri 
-Is iT5T TOIR, irr 

(i) 5TT1139T9' 

(ff) 9T iP1T ' ' 

(iii) S  
- iT trru TiT5Tf' fi' ('° 2) iTf 2014 3TiT ' ' r i'T 

3 ,q it •j, ri/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty aThne is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

*1 I  'ttO9- rUr 3t': 
Reviio.,app icati xi to Giyrnmen f Jp,dia: 'S  

iIcTT 'i 1icThai iiII W, k T)' iTW,1994 %TrTT35EE 91iT9'39iR1, 
iT9' 'IR, T3TUr illici fi tc, 11iPiT TiT, '1 OfiTif 'T '9, PT WPT, it-iio00i, T fT 

S S 

A revision apphcation lies to the Under Secreary to the Government of India, Revision Application Unit, 
Mimstry of 1'inance. Department of Revenue, 4di Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

iii 'i<• P'r14l  
1)  'TU'1L  I'Y 

In case of any loss of goods, where the loss occurs in transit from, a factory to a warehouse or to anotller factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) ftrv. r(flI4  , 

In case of rebate of duty of excise on goos exported to any country or territory outside India o' on excisable 
material used in the manufacture of the goods which are exported to any country or temtory outside India. 

(iii)  

(G) a'jThTht 5Tflt9Zrt 5t 3PflT 5' iT5'fh1 oisa, f1 9'5'  '1'ld IIiII'1I   3~t5TtT f5TZfl'Zr e'1I5:- 
www.cbec.gov.in 51  I J • . - S S 

For the elaborate detailed and latest provisiops relating to ±11mg of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cbec.gov.rn. 

(i) 

(C) 

(i) 

cM 1II 'i1 fiiiTr / 
In case of'goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) tIe 'S'idiO 
 (9 2),l998 T109tTTihc T   T1TRT1 

iTtl7 
Cret of any duty allowed to be utili7ed towards payment of excise duty on flx1al products under the provisions 
of this Act or the Rules made there under sUch order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 11998. 

(v) j  3e4s'i s"4i # iM!51 (3T)fl efl,00,J 93 (1f 
31#IquI 3Wr3ici4e   ri  ar  

TR-6t'11l  

The°'lJove application shall be made in dpplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rules, 2001 within 3 months trom the date on which the order sought to be appealed against is 

• communicated and shall be accompamed by two copies each of the 010 and Order-In-Appeal. It should also be 
• accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account 

(vi) r3TTiTlIIi Ii I -. 

3liT 1' 'a1 ia i' TTT' ei 200/- t 9TiTPT 

The revision appiication shall be accompamed by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) T1' idl 
T T.'lieI a1 / In case 

if the order covers varipusnumbers of order- in Original, fee for each 0.1,0. should be paid in tie aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filed to avoid scriptona work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each, 

(E) 9 iTft', 1975, a-i kt ir'  T tTft 6.50 T r'rr  
tftfiir T9TTI / 

One copy of application_or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.i0 as prescribed under Sclbedule-I in terms of the Court Fee Act'1975, as amended. 

(F) 'Zr 175' iiis  itMt  I5T5TfItUr ('r  ift) 2sHIfl. 1982 'fIl) i'ia," yi' ('ij'  

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) Mules, 1982. 



AppeaL No: V2/96/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Madhu Silica Pvt Ltd, Bhavnagar (hereinafter referred to as 

"Appellant") filed Appeal No. V2/96/BVR/2018-19 against Order-in-

Original No. 11/Refund/2018-19 dated 13.4.2018 (hereinafter referred to 

as 'impugned order') passed by the Asst. Commissioner, Central GST 8 

Central Excise, Bhavnagar- I Division, Bhavnagar Commissionerate 

(hereinafter referred to as 'lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was holding 

Central Excise Registration No. AABCM4381JXMO03. During scrutiny of 

records of the Appellant, it was observed that the Appellant had 

wrongly availed and utilized Cenvat credit of Service Tax paid on 

outward GTA service used for transportation of finished goods beyond 

place of removal. Hence, Show Cause Notices were issued for the period 

from October,2011 to January, 2016 for recovery of wrongly availed 

Cenvat credit. The Asst. Commissioner, Central Excise, City Division, 

Bhavnagar confirmed the demand vide Order-in-Original No. 70 to 

75/Excise/Demand/201 6-17 dated 31.3.2017. 

2.1 Being aggrieved, the Appellant filed Appeals before the 

Commissioner (Appeals), Rajkot which were decided vide Order-in-

Appeal No. BHV-EXCUS-000-APP-115 to 120-2017-18 dated 1.2.2018 in 

favour of the Appellant. 

2.2 Pursuant to aforesaid Order-in-Appeal, the AppeLlant filed refund 

claim of Rs. 16,02,328/- before the lower adjudicating authority who 

sanctioned refund of Rs. 16,02,328/- vide the impugned order but 

disbursed amount of Rs. 14,49,988/- in cash and appropriated remaining 

amount of Rs. 1,52,340/-, being outstanding interest payable in terms of 

Order-in-Appeal No. BHV-EXCUS-000-APP-73-2017- 18 dated 27.12.2017 

by observing that the Appellant has not challenged Order-in-Appeal 

supra. 

3. Being aggrieved with the impugned order, the Appellant has 

preferred appeal, inter-alia, on the following grounds:- 

The adjudicating authority has not followed the principles of natural 
/_c -:r 

as before appropnatrng amount of Rs 1,52,3408/- from 
/ ./ ':'> 
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Appeal No: V2/96/BVR/2018-19 

sanctioned refund claim, the adjudicating authority was required to issue 

Show Cause Notice and provide reasonable opportunity to the Appellant 

which has not been done. The impugned order is, therefore, deserved to 

be set aside. 

(ii) The adjudicating authority erred in appropriating an amount of Rs. 

1,52,340!- from sanctioned refund by assuming that Order-in-Appeal No. 

BHV-EXCUS-000-APP-73-201 7-18 dated 27.12.2017 was not challenged 

under Section 35B of the Central Excise Act, 1944 before the CESTAT 

within stipulated time without confirming from the Appellant whether 

the order is challenged by them before the CESTAT or not. The 

adjudicating authority lost sight of provisions contained in Section 

35B(5) which provides that the Tribunal may admit appeal if there is 

sufficient cause for not filing appeal within stipulated time. 

(iii) The Appellant has filed appeal before the CESTAT along with 

Miscellaneous Application for condonation of delay under Section 

35B(5) ibid and submitted copy of appeal filed before the Tribunal. 

3.1 In Personal Hearing, Shri R.R. Dave, Consultant appeared on behalf 

of the Appellant and reiterated the grounds of Appeal and submitted that 

the amount of Rs, 1,52,340/- recovered without giving any SCN to them, 

not even P.H. notice; that Para 11 of order is incorrect as they have filed 

appeal against order of Commissioner(Appeals) on 3.5.2018 and their 

appeal has been admitted / registered with appeal No. E/11065!2018; in 

such case the Department cannot recover amount from them; that the 

impugned order is required to be set aside. 

Findings:- 

4. I have carefully gone through the facts of the case, the impugned 

order, and written submissions made by the Appellant. The issue to be 

decided in the present case is whether the impugned order appropriating 

Rs. 1,52,340/-, being outstanding interest amount, from the sanctioned 

refund is proper, correct and legal or not. 

5. I find that the lower adjudicating authority sanctioned refund claim 

of Rs. 16,02,328/- vide the impugned order but disbursed amount of Rs. 

Page 4 of 7 
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Appeal No: V2/96/BVR/2018-19 

14,49,988/- in cash and appropriated remaining amount of Rs. 1,52,340/-, 

being outstanding interest payable in terms of Order-in-Appeal No. BHV-

EXCUS-000-APP-73-2017-18 dated 27.12.2017 by observing that the 

Appellant has not challenged Order-in-Appeal supra. The Appellant has 

contended that the adjudicating authority has not followed the principles 

of natural justice, since before rejecting any amount of refund claim, the 

adjudicating authority was required to issue Show Cause Notice and 

provide reasonable opportunity to the Appellant which has not been done. 

5.1 I find that it is evident from the impugned order that neither show 

cause notice was issued nor opportunity of personal hearing was granted 

to the Appellant before appropriating amount of Rs. 1,52,340/- from 

sanctioned refund claim. I find that issuance of Show Cause Notice and 

granting of personal hearing are obligatory procedure before passing 

quasi-judicial order. Having failed to do so, appropriating of outstanding 

interest amount from the sanctioned refund claim has to be considered as 

violation of the principles of natural justice. I rely on the judgment of the 

Hon'ble Madras High Court in the case of Vasta Bio-Tech Pvt. Ltd. 

reported as 2018 (360) E.L.T. 234 (Mad.) wherein it has been held as 

follows :- 

"5. The petitioner's case is that, had a show cause notice been issued to them,  

they would have explained to the Authority, as regards the discrepancies  

between the imported goods and the sale invoice, and would have extended full 

cooperation, and to the said effect, the reply affidavit has been filed to justify 

their stand. Since the partial rejection of the petitioner's claim for refund results 

in civil consequence, the principles of natural justice demands that the petitioner 

be afforded an opportunity. The explanation sought to be given by the 

respondent, in Para No. 10 of the counter affidavit cannot be countenanced, as 

the statute does not put a bar for an opportunity being granted, and if statute is 

silent, then, principles of natural justice has to be read into the statute, so that 

the assessee has reasonable opportunity to put forth this case. 

6. Hence, for the above reasons, the petitioner is directed to treat the  

impugned order-in-original, insofar as it rejects the petitioner's claim for refund 

of Rs. 1,85,586/- is concerned, as show cause notice, submit their objections  

within a period of 30 days from the date of receipt of a copy of this order. On 

receipt of the objections, the respondent shall afford an opportunity of personal  

2 c\
\ hearing to the authorized representative of the petitioner and consider the case  

( as projected by the petitioner and examine as to whether they are entitled for 

/
Page 5 of 7 
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Appea' No: V2/96/BVR/2018-19 

refund of balance amount  cf Rs. 1,85J6/-.  The above direction shall be 

complied with, within a pricd of 60 days i:om the date of receipt of the 

objections. 

7. Accordingly, the Writ PetitL stands dsposed of. No costs." 

(Emphasis supplied) 

5.2 I also find that lacunae left in observance of principles of natural 

justice can be cured only by the original authority who flouted it as has 

been held by the Hon'ble CESTAT in the case of Jagir Singh reported as 

1987 (28) ELT 521 (Tn), wherein it has been held that, 

"9.......A perusal of the said authorities would show that the ratio of all the 

decisions is that deficiencies of natural justice before trial Tribunal cannot be 

cured in subsequent proceedings. In other words, if the opportunity to defend is  

not afforded by the trial Tribunal, the affording of the opportunity to defend by 

the Appellate Court in subsequent proceedings would not cure the deficiency of 

natural justice which was not ranted by the trial court. There can be no quarrel 

with the said ratio. On the other hand, all the courts including this Tribunal have 

cherished the said principle of law as and when occasion arose and whenever it 

was found that an opportunity to defend was not afforded by the trial Tribunal 

the case was always remanded to the trial Tribunal itself to decide the case de 

novo after affording the reasonable and proper opportunity, to defend. To quote, 

in the case of Rohit Mehra and Others v. Collector of Central Excise and 

Customs, Chandigarh, supra the Tribunal in fact remitted back the case to the 

Collector of Central Excise & Customs for deciding the case in the light of the 

observations made therein. In the instant case also when the appellant filed his 

appeal against the order of the lower Appellate Authority, that is to say, the 

Board's Order No. 65-67 of 1982 dated 8-2-1982 confirming the Order-in-

Original No. 7ICUSI81, dated 7-7-1981 and complained that he was not given 

an opportunity to prove his case regarding the ownership of the contraband gold 

in question, this Tribunal immediately set aside that part of the order which  

related to the ownership of the gold and remanded the case to the Adjudicating 

Authority itself, that is to say, to the Trial Tribunal and not to the lower 

Appellate Authority. Thus, in our considered opinion the contention raised and 

the cases cited as aforesaid have no relevancy to the instant case." 

(Emphasis supplied) 

5.3 In view of above, it is apparent that the deficiency crept in at the 

stage of lower adjudicating authority cannot be cured or set right by thiS 

petlate authority. 

Page 6 of 7 



Appeal No: V2/96/BVR/2018-19 

6. In view of above, I have no option but to set aside the impugned 

order appropriating Rs. 1,52,340/- and to remand back the matter to pas 

appropriate order within 3 months of receipt of this order after complying 

with the principles of natural justice and giving reasonable opportunities 

to the Appellant to explain their case. 

7. I, therefore, set aside the impugned order and allow the appeal by 

way of remand. 

8. 3cc1ci ci,U r1L.kI Lcc1 da 'iIc-tI I 

8. The appeal filed by the Appellant is disposed off as above. 

By R.P.A.D.  

-L?\ K 

(ct&1I& -ic-ik) 

ir 31I -ci (3ii) 

To, 
M/s Madhu Silica Pvt Ltd, 
Plot No. 53,55,56, 
GIDC Chitra, 
Bhavnagar 

T  Tck 1i1è 

Lel. T. 53,5556, 

53ii)+1l 11 
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1) ir d 4o-c 3Lfl , d1.ld 

2) 31ic1, -cj
1 
 tri , i a-cl.t ,ic'1IC , 3Ic1a1dl& 

Ia1dI. c .)NI1 cjI 

3) iict 3lNct-d, c14.-cl tE 'I t o- 'tZ[ .c- K 1I1dh-1 d1UScl, 

1!ø1dI'. 3lcI-dIl1, 1Io1dI t 31Tct' i4II i 

dII 4'I1I 
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