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Appeal No: V2/95/BVR/2018-19

:: ORDER-IN-APPEAL ::

M/s Madhu Silica Pvt Ltd, Bhavnagar (hereinafter referred to as
“Appellant”) filed Appeal No. V2/95/BVR/2018-19 against Order-in-Original No.
10/Refund/2018-19 dated 13.4.2018 (hereinafter referred to as ‘impugned
order’) passed by the Asst. Commissioner, Central GST & Central Excise,
Bhavnagar-1 Division, Bhavnagar Commissionerate (hereinafter referred to as
‘lower adjudicating authority’).

2. The brief facts of the case are that the Appellant was holding Central
Excise Registration No. AABCM4381JEM005. During scrutiny of records of the
Appellant, it was observed that the Appellant had wrongly availed and
utilized Cenvat credit of Service Tax paid on outward transportation of goods
used for transportation of finished goods beyond the place of removal.
Hence, Show Cause Notices were issued for the period from June,2011 to July, -
2014 and April, 2015 to March, 2016 for recovery of wrongly availed Cenvat
credit. The Asst. Commissioner, Central Excise, City Division, Bhavnagar -
confirmed the demand vide  Order-in-Original No. 44 'to
48/Excise/Demand/2016-17 dated 27.02.2017. '

2.1 Being aggrieved, the Appellant filed Appeals before the Commissioner
(Appeals), Rajkot which were decided vide Order-in-Appeal No. BHV-EXCUS-
000-APP-111 to 114-2017-18 dated 1.2.2018 in favour of the Appellant.

2.2 Pursuant to aforesaid Order-in-Appeal, the Appellant filed refund claim of
Rs. 33,81,559/- before the lower adjudicating authority who sanctioned refﬁnd
of Rs. 29,44,021/- vide the impugned order but did not sanction refund amount
of Rs. 4,37,538/- on the ground that refund for the period January, 2015 to
March, 2015 was not covered under Order-in-Appeal supra and hence not
admissible.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal, inter-alia, on the following grounds:-

(i) The Appellant submits that amount of Rs. 4,37,538/- was claimed as
refund by relying on the Order-in-Appeal No. BHV-EXCUS-000-APP- 111 to 114-
2017-18 dated 02.02.2018 passed in their own case, wherein the Hon’ble
Commissioner (Appeals), Rajkot had allowed the Credit of Service Tax paid on
the service of outward Transportation of finished Goods from the factory

prem1ses to the door step of buyer; as the price of the finished goods were FOR

eE
dest;ﬁ't@tlon and ownership of the goods transferred from seller to buyer at the
factér‘y gate of the buyer; hence, the Service Tax paid by the Appellant on GTA
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Appeal No: V2/9. 'uvn/201 1Y

outward transportation service is available as credit under the provisions of
Cenvat Credit Rules, 2004. The Adjudicating Authority has, erred in holding that
the period of refund amount is not covered under the aforesaid Order-in-Appeal,
for the reason, it appears that the Adjudicating Authority has not examined the
admissibility of credit of Service tax paid on the GTA Outward Transportation
Service to the Appellant. Therefore, the rejection of refund of Rs. 4,37,538/is

not sustainable in Law.

(i) The adjudicating authority has not followed the principles of natural
justice, as before rejecting any amount of refund claim, the adjudicating
authority was required to issue Show Cause Notice and provide reasonable
opportunity to the Appellant which has not been done. The impugned order is,

therefore, deserved to be set aside.

(ifi) That Refund claim of Rs. 4,37,538/-, being Service Tax paid during the
period from January,2015 to March,2015, on outward GTA service. The Appellant
had availed Ceﬁvat credit of said Service Tax and subsequently reversed under
protest from their Cenvat Credit Account vide entry No. 242 dated 8.10.2015,
entry No. 243 dated 8.10.2015 and entry No. 217 dated 7.10.2015 duly certified
by the Department vide certificate dated 12.5.2017. The Department did not
issue any SCN for vacating protest and therefore, the Appellant is eligible for
refund of Rs. 4,37,538/- in view of Order-in-Appeal No. BHV-EXCUS-000-APP- 111
to 114-2017-18 dated 02.02.2018.

3.1 In Personal Hearing, Shri R.R. Dave, Consultant appeared on behalf of the
Appellant and reiterated the grounds of Appeal and submitted that Rs,
4,37,538/- has been deducted without any basis; that neither SCN was issued nor
P.H. notice given to them, thus, principles of natural justice violated; that
refund of Rs. 4,37,538/- was to be paid to them as period from January, 2015 to
March, 2015 and Commissioner (Appeals) has decided subsequent period from
April, 2015 to March, 2016 and law had not changed during January, 2015 to
March, 2015; that Cenvat credit of Service Tax on GTA was reversed under

protest and hence refund is not time barred; that the case may be remanded.

Findings:-

4, | have carefully gone through the facts of the case, the impugned order,
and written submissions made by the Appellant. The issue to be decided in the

present appeal is whether the impugned order rejecting refund claim of Rs.
4,37,538/- is correct, legal and proper or not.
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Appeal No: V2/95/BVR/2018-19

5. | find that the lower adjudicating authority sanctioned refund claim of Rs.
29,44,021/- but rejected refund of Rs. 4,37,528/- on the ground that refund for
the period January, 2015 to March, 2015 was not covered under Order-in-Appeal
No. BHV-EXCUS-000-APP-111 to 114-2017-18 dated 1.2.2018. The Appellant
has contended that the adjudicating authority has not followed the principles of
natural justice, since before rejecting any amount of refund claim, the
adjudicating authority was required to issue Show Cause Notice and provide
reasonable opportunity to the Appellant which has not been done.

5.1 | find that it is evident from the impugned order that neither show cause
notice was issued nor opportunity of personal hearing was granted to the
Appellant before rejecting the refund claim of Rs. 4,37,538/-. | find that
issuance of Show Cause Notice and granting of personal hearing are obligatory
procedure before passing quasi-judicial order. Having failed to do so, the
rejection of refund claim has to be considered as violation of the principles of
natural justice. | rely on the judgment of the Hon’ble Madras High Court in the
case of Vasta Bio-Tech Pvt. Ltd. reported as 2018 (360) E.L.T. 234 (Mad.)
wherein it has been held as follows :-

“5. The petitioner’s case is that, had a show cause notice been issued to them.

they would have explained to the Authority, as regards the discrepancies

between the imported goods and the sale invoice, and would have extended full

cooperation, and to the said effect, the reply affidavit has been filed to justify

their stand. Since the partial rejection of the petitioner’s claim for refund results
in civil consequence, the principles of natural justice demands that the petitioner
be afforded an opportunity. The explanation sought to be given by the
respondent, in Para No. 10 of the counter affidavit cannot be countenanced, as
the statute does not put a bar for an opportunity being granted, and if statute is
silent, then, principles of natural justice has to be read into the statute, so that

the assessee has reasonable opportunity to put forth this case.

6. Hence, for the above reasons, the petitioner is directed to treat the

impugned order-in-original, insofar as it rejects the petitioner’s claim for refund

of Rs. 1.85.586/- is concerned, as show cause notice, submit their objections

within a period of 30 days from the date of receipt of a copy of this order. On

receipt of the obijections, the respondent shall afford an opportunity of personal

hearing to the authorized representative of the petitioner and consider the case,

as projected by the petitioner and examine as to whether they are entitled for

refund of balance amount of Rs. 1,85,586/-. The above direction shall be

\ complied with, within a period of 60 days from the date of receipt of the

\4 bjections.
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Appeal No: V2/95/BVYR/2018-19

7. Accordingly, the Writ Petition stands disposed of. No costs.”
(Emphasis supplied)

5.2 | also find that lacunae left in observance of principles of natural justice
can be cured only by the original authority who flouted it as has been held by
the Hon’ble CESTAT in the case of Jagir Singh reported as 1987 (28) ELT 521
(Tri), wherein it has been held that,

“9. ... ... A perusal of the said authorities would show that the ratio of all the
decisions is that deficiencies of natural justice before trial Tribunal cannot be
cured in subsequent proceedings. In other words, if the opportunity to defend is

not afforded by the trial Tribunal, the affording of the opportunity to defend by

the Appellate Court in subsequent proceedings would not cure the deficiency of

natural justice which was not granted by the trial court. There can be no quarrel

with the said ratio. On the other hja'nd, all the courts including this Tribunal have
cherished the said principle of law as and when occasion arose and whenever it
was found that an opportunity to defend was not afforded by the trial Tribunal
the case was always remanded to the trial Tribunal itself to decide the case de
novo after affording the reasonable and proper opportunity, to defend. To quote,
in the case of Rohit Mehra and Others v. Collector of Central Excise and
Customs, Chandigarh, supra the Tribunal in fact remitted back the case to the
Collector of Central Excise & Customs for deciding the case in the light of the
observations made therein. In the instant case also when the appellant filed his
appeal against the order of the lower Appellate Authority, that is to say, the
Board’s Order No. 65-67 of 1982 dated 8-2-1982 confirming the Order-in-
Original No. 7/CUS/81, dated 7-7-1981 and complained that he was not given

an opportunity to prove his case regarding the ownership of the contraband gold

in_question, this Tribunal immediately set aside that part of the order which
related to the ownership of the gold and remanded the case to the Adjudicating

Authority itself, that is to say, to the Trial Tribunal and not to the lower

Appellate Authority. Thus, in our considered opinion the contention raised and

the cases cited as aforesaid have no relevancy to the instant case.”

(Emphasis supplied)

5.3 In view of above, it is evident that the deficiency crept in at the stage of
lower adjudicating authority cannot be cured or set right by this appellate
authority.

6. In view of above, | have no option but to set aside the impugned order
and to remand back the matter to the lower adjudicating authority, who shall

pass appropriate orders after complying with the principles of natural justice

Y LN
) ,\;\/\/\
r‘@\' v Page 6 of 7




Appeal No: V2/95/BVR/2018-19

and giving reasonable opportunity to the Appellant to explain their case.

7. I, therefore, set aside the impugned order and allow the appeal by way of
remand.

8.  3rdieirdl GaRT ot &l 1S I7dTe T fAuerT ITerd aiid & frar Sirar g |

8. The appeal filed by the Appellant is disposed off as above.
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