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Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot 

T c-/ l'i/ LII4, 
lk. /1H1d1* /1Tt?t0dT Rl Ic1 '1lI) TTft:/ 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 
Rajkot/Jamnagar/Gandhjdham: 

fle1&'4Icucl T9TW ii,c rtl /Name&Address of theAppellants&Respondent :-

Madhu Silica Pvt. Ltd.,DU -IV ,situated at Plot No.147,Vartej Bhavnagar-364064,. 

w r(rlw) a1r 'tis rmr a(ttç  / 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

441l Et 3ffl,1944t 81t1 358 

Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

v.il{q 411 flO,oc1 
cfl,cpIvflIPvj/ 
The special benc of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters 
relating to classification and valuation. 

1(a) 3t9TT trt11 i tcnt 
t{i4 ilittr, p41Inl) oo rii1l '9Tt I! 
To the West reonaI bench o Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
AsarwaAhmeda ad-380016in case of appeals other than as mentioned in para- 1(a) above 

ar'fttffr rrfmur rr artifer 1i cMio n4, (a)fli1, 2001, 1i  6 artrifti 1ttriftr frt iFr 

'rEA-3r - R ii.irrfi iI T1'cMF 11T3c1lNU ir 

T9T, I'4 5 cii T i1,5 niie  TT 50 nii  rt awT 50 tia  L000/-T, 5,000/- 

srr 10,000/-  T   t t1I *initi i Plai1i np  T '4aTTr, rf1tr arfrt4r  t riia 

 9Tft   sr ii iil aiRi ii.ii 'rft ftr  rr itrrr, 

1iei * I.1I rtth 3ifln1  iifXur trrr I iiw s1itr ( aff)  wrar 500/- 

PleiiRd tjt'HI 'h1l lii 1/ 
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 /as prescribed under Rule 6 of Central Excise (Appeal) 
Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/-
where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectivelyin the form of 
crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be 

accompanied by a fee of Rs. 500/-. 

3rtftff T5ITftrTt rrtrti 3Ttr, 1i ,1994 8TT 86(1) t arrr Il4  P1Hic41, 1994, 9(1)t rind frftr 

'1HIIid tfl I1O3r **t1 i*ElTtTt fT,ojd 3fr iqii 1R9T, 5 n1I5 T 

11 tj Wf 1t1 1tIff   T Tt, rthtr trt1r ii1ui t tii rrrr {ti Tr fittff sft 

  tl aiIi *r  RI .ii 'Tf I rfr  tr * 1i ii 

fITr ar41ftr i iiei fsrtr I itr ( aY) fi arr-r i i'  500/- wr rr fsrifttr arrrr i 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty 
levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1O,000/- where the amount of service tax & interest demanded & 
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of 
nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay shall be 

accompanied by a fee of Rs.500/ 

(B) 



(i) 

(i) f  f( ,1994 8T 86 -trr2) t (A) 4)   1994 9(2) t 

9A) tTftcW S.T.-7 OTT . T%T at 3T-TT it (iT), 

'itci i1 9T (W i(t  )4) TT) iiT iT9 J i9 3TiTT SiJ ri 
iTV11c1 J 4)  / 

The appeal under sub section (2 arid (2A) of the section 86 the Finance Act 1994, shall be filed in For ST 7 as 
prescned under Rule 9 (2) & 9( A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Conimissioner Central xcise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the omissionerauthorizing the Assistant Commissioner or Deputy 

Commissioner of Central Excise I  Service Tax to file the appeal before the Apellate Tribunal. 

T, c'1(i ("" irT (1OTl4I iT t 4 ii -cfl 'ic'   1944t8TT 

(ii) 3539T, 1994tTT83d' 1
___ 
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iti TRt, TfiTOT PT i çi 3tfl 

l a'  p   nin 

(i) 111 
(ii)  
(iii)  
- tUTT 'trr i4) " 

2) pflk 2014 iit' rfti tritfi- 

I"i 
For an appeal to be ified before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 ofthe Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on p.vment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty one is in dispute, provided the amount of pre-deposit payable would be subject to a 
cei1ingof Rs. 10 Crores, 

Under Central Excise and Service Tax 'Duty Demanded" shall include: 
i) amount determined under ection 11 D; 
u) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that e provisions of this Section shall not pl to the stay application and appeals 
pending before any appellate authority prior to the commencement of e inance (No.2) Act, 2014. 

('.-)
tITU 35EE 411 'aj flnI , 1j 91 

'4) ff-110001,TT 

A revision application lies to the Under Secretax to the Government of India, Revision Application Unit, 
Mmistry of i.nance, Dertrnent of Revenue 4th loor Jeevan Deep Building, Parliament Street. New Delhi-
ll000r under Section oEE of the CEA l94 in respec of the following case, governed by first prOviso to sub-
section (1) of Section-35B ibid: 

 1) 18cvki  PTI  4)_ai  itr(l 
I5T iTT '-I4..1-r PT 4) -rijyirir  4) 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

ini P, 

In case of rebate of duty of excise on goods exported to any countiy or terntory outside India o( on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

ic4l PT9 kpTi / 
In case ofgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

rr 
(° 2),1998 OTU 109 ai 1T2TPT 11~ PT iT9TftTfTTt 

Cre'.it of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,T998. 

(v) iri i A-8 (F fOOi 9 IIla,  ir  3PTOTi "'" T?T I P ' r rtiiP pt 
1944tp r35-EEi 

The above ap?lication shall be made in duplicate in FoLLU No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Ru es. 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeai. It shoula also be 
accompanied b

4
y a copy of TR-6 Challan evidencing payment of prescribed fee as prescned under Section 35-

EE of EA, 19 4, unuer Major Head of Account 

(vi) pi'  
tPtPT1  PTTTparr 200/ -  ariri9 ii ii PT'iTf  tii  no T1r  

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 
(D)  iratp  tar   

 I / In case if the order covers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid in tie aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptona work if excising Rs. 1 lakh fee 01 Rs. 100/- for each. 

(E) ijai fiPR, 1975,3 -I T5.OT4i P rt aT.eii"ie ftftr I PJPT T1I / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.00 as prescribed under Schedule-I in terms of the Court Fee Acç1975, as amended. 

(F) Tftirr ty 3ç fl4) RTTiTf V (aNy t)  1982 i1 IIc1 a..i ii s firlRT PIT i((OT i tPTIT PTItf9 fIPT i / 
Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) gules, 1982. 

(G) p PTflft'r  r P fttr  Fk9U ifr - 4) WratTr9f Iy, P'f(9Tiff fpftp- www.cbec.gov.in  T Pi *i'l / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cbec.gov.in. 



Appeal No: V2/95/BVR/2018-19 

:: ORDER-IN-APPEAL::  

MIs Madhu Silica Pvt Ltd, Bhavnagar (hereinafter referred to as 

"Appellant") filed Appeal No. V2/95 I BVR/201 8-19 against Order-in-OriginaL No. 

10/Refund/2018-19 dated 13.4.2018 (hereinafter referred to as 'impugned 

order') passed by the Asst. Commissioner, Central GST Central Excise, 

Bhavnagar-1 Division, Bhavnagar Commissionerate (hereinafter referred to as 

'lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was holding Central 

Excise Registration No. AABCM4381JEMOO5. During scrutiny of records of the 

Appellant, it was observed that the Appellant had wrongly availed and 

utilized Cenvat credit of Service Tax paid on outward transportation of goods 

used for transportation of finished goods beyond the place of removal. 

Hence, Show Cause Notices were issued for the period from June,2011 to July, 

2014 and April, 2015 to March, 2016 for recovery of wrongly availed Cenvat 

credit. The Asst. Commissioner, Central Excise, City Division, Bhavnagar 

confirmed the demand vide Order-in-Original No. 44 to 

48IExcise/DemandI2016-17 dated 27.02.2017. 

2.1 Being aggrieved, the Appellant filed Appeals before the Commissioner 

(Appeals), Rajkot which were decided vide Order-in-Appeal No. BHV-EXCUS-

000-APP-Ill to 114-2017-18 dated 1.2.2018 in favour of the Appellant. 

2.2 Pursuant to aforesaid Order-in-Appeal, the Appellant filed refund cLaim of 

Rs. 33,81 ,559/- before the lower adjudicating authority who sanctioned refund 

of Rs. 29,44,021/- vide the impugned order but did not sanction refund amount 

of Rs. 4,37,538/- on the ground that refund for the period January, 2015 to 

March, 2015 was not covered under Order-in-Appeal supra and hence not 

admissible. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-alia, on the following grounds:- 

(i) The Appellant submits that amount of Rs. 4,37,538/- was claimed as 

refund by relying on the Order-in-Appeal No. BHV-EXCUS-000-APP- ill to 114-

2017-18 dated 02.02.2018 passed in their own case, wherein the Hon'ble 

Commissioner (Appeals), Rajkot had allowed the Credit of Service Tax paid on 

the service of outward Transportation of finished Goods from the factory 

premises to the door step of buyer; as the price of the finished goods were FOR 

tion and ownership of the goods transferred from seller to buyer at the 

factógate of the buyer; hence, the Service Tax paid by the Appellant on GTA 
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outward transportation service is available as credit under the provisions of 

Cenvat Credit Rules, 2004. The Adjudicating Authority has, erred in holding that 

the period of refund amount is not covered under the aforesaid Order-in-Appeal, 

for the reason, it appears that the Adjudicating Authority has not examined the 

admissibility of credit of Service tax paid on the GTA Outward Transportation 

Service to the Appellant. Therefore, the rejection of refund of Rs. 4,37,538/is 

not sustainable in Law. 

(ii) The adjudicating authority has not followed the principles of natural 

justice, as before rejecting any amount of refund claim, the adjudicating 

authority was required to issue Show Cause Notice and provide reasonable 

opportunity to the Appellant which has not been done. The impugned order is, 

therefore, deserved to be set aside. 

(iii) That Refund claim of Rs. 4,37,538/-, being Service Tax paid during the 

period from January,201 5 to March,201 5, on outward GTA service. The Appellant 

had availed Cenvat credit of said Service Tax and subsequently reversed under 

protest from their Cenvat Credit Account vide entry No. 242 dated 8.10.2015, 

entry No. 243 dated 8.10.2015 and entry No. 217 dated 7.10.2015 duly certified 

by the Department vide certificate dated 12.5.2017. The Department did not 

issue any SCN for vacating protest and therefore, the Appellant is eLigible for 

refund of Rs. 4,37,538/- in view of Order-in-Appeal No. BHV-EXCUS-000-APP- 111 

to 114-2017-18 dated 02.02.2018. 

3.1 In Personal Hearing, Shri R.R. Dave, Consultant appeared on behalf of the 

Appellant and reiterated the grounds of Appeal and submitted that Rs, 

4,37,538/- has been deducted without any basis; that neither SCN was issued nor 

P.H. notice given to them, thus, principles of natural justice violated; that 

refund of Rs. 4,37,538/- was to be paid to them as period from January, 2015 to 

March, 2015 and Commissioner (Appeals) has decided subsequent period from 

April, 2015 to March, 2016 and law had not changed during January, 2015 to 

March, 2015; that Cenvat credit of Service Tax on GTA was reversed under 

protest and hence refund is not time barred; that the case may be remanded. 

Findings:- 

4. I have carefully gone through the facts of the case, the impugned order, 

and written submissions made by the Appellant. The issue to be decided in the 

present appeal is whether the impugned order rejecting refund claim of Rs. 

4,37,538/- is correct, legal and proper or not. 
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5. I find that the tower adjudicating authority sanctioned refund claim of Rs. 

29,44,021/- but rejected refund of Rs. 4,37,528/- on the ground that refund for 

the period January, 2015 to March, 2015 was not covered under Order-in-Appeal 

No. BHV-EXCUS-000-APP-111 to 114-2017-18 dated 1.2.2018. The Appellant 

has contended that the adjudicating authority has not followed the principles of 

natural justice, since before rejecting any amount of refund claim, the 

adjudicating authority was required to issue Show Cause Notice and provide 

reasonable opportunity to the Appellant which has not been done. 

5.1 I find that it is evident from the impugned order that neither show cause 

notice was issued nor opportunity of personal hearing was granted to the 

Appellant before rejecting the refund claim of Rs. 4,37,538/-. I find that 

issuance of Show Cause Notice and granting of personal hearing are obligatory 

procedure before passing quasi-judicial order. Having failed to do so, the 

rejection of refund claim has to be considered as violation of the principles of 

natural justice. I rely on the judgment of the Hon'ble Madras High Court in the 

case of Vasta Bio-Tech Pvt. Ltd. reported as 2018 (360) E.L.T. 234 (Mad.) 

wherein it has been held as follows 

"5. The petitioner's case is that, had a show cause notice been issued to them, 

they would have explained to the Authority, as regards the discrepancies 

between the imported goods and the sale invoice, and would have extended full  

cooperation. and to the said effect, the reply affidavit has been filed to justify  

their stand. Since the partial rejection of the petitioner's claim for refund results 

in civil consequence, the principles of natural justice demands that the petitioner 

be afforded an opportunity. The explanation sought to be given by the 

respondent, in Para No. 10 of the counter affidavit cannot be countenanced, as 

the statute does not put a bar for an opportunity being granted, and if statute is 

silent, then, principles of natural justice has to be read into the statute, so that 

the assessee has reasonable opportunity to put forth this case. 

6. Hence, for the above reasons, the petitioner is directed to treat the  

impugned order-in-original, insofar as it rejects the petitioner's claim for refund  

of Rs. 1,85,586/- is concerned, as show cause notice, submit their objections  

within a period of 30 days from the date of receipt of a copy of this order. On 

receipt of the objections, the respondent shall afford an opportunity of personal  

hearing to the authorized representative of the petitioner and consider the case, 

as projected by the petitioner and examine as to whether they are entitled for 

refund of balance amount of Rs. 1,85,586/-. The above direction shall be 

complied with, within a period of 60 days from the date of receipt of the 

bj ections. 
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7. Accordingly, the Writ Petition stands disposed of. No costs." 

(Emphasis supplied) 

5.2 I also find that Lacunae left in observance of principles of natural justice 

can be cured only by the original authority who flouted it as has been held by 

the Hon'ble CESTAT in the case of Jagir Singh reported as 1987 (28) ELT 521 

(Tn), wherein it has been held that, 

"9....... A perusal of the said authorities would show that the ratio of all the 

decisions is that deficiencies of natural justice before trial Tribunal cannot be 

cured in subsequent proceedings. In other words, if the opportunity to defend is  

not afforded by the trial Tribunal, the affording of the opportunity to defend by 

the Appellate Court in subsequent proceediigs would not cure the deficiency of 

natural justice which was not granted by the trial court. There can be no quarrel 

with the said ratio. On the other hand, all the courts including this Tribunal have 

cherished the said principle of law as and when occasion arose and whenever it 

was found that an opportunity to defend was not afforded by the trial Tribunal 

the case was always remanded to the trial Tribunal itself to decide the case de 

novo after affording the reasonable and proper opportunity, to defend. To quote, 

in the case of Rohit Mehra and Others v. Collector of Central Excise and 

Customs, Chandigarh, supra the Tribunal in fact remitted back the case to the 

Collector of Central Excise & Customs for deciding the case in the light of the 

observations made therein. In the instant case also when the appellant filed his 

appeal against the order of the lower Appellate Authority, that is to say, the 

Board's Order No. 65-67 of 1982 dated 8-2-1982 confirming the Order-in-

Original No. 7/CUS/81, dated 7-7-1981 and complained that he was not given  

an opportunity to prove his case regarding the ownership of the contraband gold 

in question, this Tribunal immediately set aside that part of the order which 

related to the ownership of the gold and remanded the case to the Adjudicating 

Authority itself, that is to say, to the Trial Tribunal and not to the lower 

Appellate Authority. Thus, in our considered opinion the contention raised and 

the cases cited as aforesaid have no relevancy to the instant case." 

(Emphasis supplied) 

5.3 In view of above, it is evident that the deficiency crept in at the stage of 

lower adjudicating authority cannot be cured or set right by this appellate 

authority. 

6. In view of above, I have no option but to set aside the impugned order 

and to remand back the matter to the lower adjudicating authority, who shalt 

pass appropriate orders after complying with the principles of natural justice 
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and giving reasonable opportunity to the Appellant to explain their case. 

7. I, therefore, set aside the impugned order and allow the appeal by way of 

remand. 

8. Ci.&i c t3 3±&'ctd c1 iIc1I I 

8. The appeal filed by the Appellant is disposed off as above. 

By R.P.A.D.  

3 \ —v 

.  
(cbJ-n'& '1c1I) 

ir 31N4c1-cl (3i'ci) 

To, 
M/s Madhu Silica Pvt Ltd, 
Plot No. 147, 
GIDC Vartej, 
Bhavnagar. 
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