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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 

way. 

(A) +la-u tT V 31T?lT  i  lT .ic' 1944 *t tRT 
35B3tr 1994 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under 

Section 86 of the Finance Act, 1994 an appeal lies to:- 

() Od(Uj -4Imcj Tlc*cp, t1.q, iiq,,t *t•'ttft3  

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, 

New Delhi in all matters relating to classification and valuation. 

('f) '&')q-c-j ci 1(a) disi 3TT 3l*fld1I T, tT3(-qIc tle' 
() *tOT , $°Qt tii'4 nrr 1/ 
To the West regional bench of Customs,' xcise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) 
above 

200i,ti63r 

(iii)   'l EA-3 fI U*1l ilv I I.ic'.4I, 

ilT 3 ciiii aTrrT, V 5 cii 1Ti , 5 c'fNa vTr5o iis qV3ZT 50 'ii  V 3rI 

ft -if: 1,000/- 5,000/- ''' Jiaicir 10,000/- 't'9 F t i1 ,iieloai l iflCI 
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1T I  tTT 3i'TT ( 3) v 3Ttr ii500/- r au 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominatedpublic sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 

stay shall be accompanied by a fee of Rs. 500/-. 

(B) or 1994tflTU86(1) r3   1994, 9(1) i 

dd T 

1c.4da1 (3 q ',i1l it11ci 'tii1V) 3 T  R1 ,eii.ii t ffr 3 
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, 5,000/-  3TtTT 10,000/- i-i r iieId1 l 1*flT c'4 'iT TIT, aIId 3l'Zl 

oIlIt,&Ul lr ekI *r.l1I.1q, lecit tii11iq, irqi'(i ii'f1 .WiIcl rt9C cqRl 1i ,,ii*ii 

ITV I e1gln  r T 3E rRT lii rfv i  3ar iiiiIur r TRT i1c1 I *4dlai 

3flT(3Tr) us ilv 3n-q't1ir500/- 't"P 1T4'tsII )dIil/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 

Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by 'a fees of Rs. 1000/- whefe the amount of service tax & 

interest demanded & penalty levied of Rs 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & 

penalty levied is more than five lakhs but riot exceeding Rs. Fifty Lakhs, Rs.1O,000/- where the amount of serice tax & interest 

demanded & penalty levied is mdre than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registar of 

the bench of nominated Public Sector Bank of thplace where the bench of Tribunal is situated. / Application made for grant of stay 

shall be accompanied by a fee of Rs500/. " 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assitant Commissioner or Deputy Commissioner of Centr Excise! Service Tax 

to file theY appeal before the Appellate Tribunal. 

(ii) *i s•J4 .r'ii 3TiT i4'v'r (Z) . T 1* ir4i4   1944 t t1U 35V 

3 Td1, 19t1T83 cd   TTOT 3tq 
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*l/ 

For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 194 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shaH He before the Tribunal 
on payment of 10% of the duty demanded vhere duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would bp subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
amount determined under Section 11 D; 

amount of erroneous Cenvat Credit taken; 

amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appe!late authority prior to the commencement of the Finance (No.2) Act, 2014. 

(C) 

Revision application to Government of India: 
• fl3 reiu ii -i11i ieiot, r3Tf, 1994 U35EEV' id)ç1 3T5T, TH7f 

o*(,     tifsftT,  TTTTVl I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Lint. Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building: Pariiament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, govemed by first proviso to sub-section (1) of Section-35B ib;d 

(i) fld1Id1 Tiiioi f'(l 1i,di1i e 
idio11at T'* 5i(W1i ft, ilc TeIe r 

1t l/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) Tei cMij *1id, 1R 
fl / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

(iii) ji TRT ei(, 4te T iIi irnii I 
In case ofgctods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) r.riiei   f1oi ieioi'fjci rw T 33nrr 

( 2), 1998*tr 109eai,i lee Tiie 3Teiii rsiwH ii/ 
Credit of any duty allowed to be utilized towards payment' of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

(v) 3t1*Tt TEA-8, t - 1 i  r(3t4t) eoiiae1l, 2001, 3esr 
ui 3 3rti '9T(1T I z'*i 3 lef,ol 3 T33tTT 1ad.1 T.3iiLt ol 

t13i, 1944 tr 35-EE trr 3trft tTR-6 wtt / 

he above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(vi) ieiui 3t T1tl i1t1ci ¶flci 3tft*taiofl ii1tt I 

S!isi f'fe 200/- 3fTv.ido1 c'isr    1000 -/r 

â1diçjti 1sei 511V I 
he revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) ft',frC, Tidi1, I 

t eil* fv eiz 3TMt1' V 3il ZIT V 3trftt 1r 5I1IT I In case, if the order 

covers various numbers of order- in Onginal, fee for each 0.1.0. should be paid in the aforesaid manner. not withstanding the 

fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case may be, is filled to 

avoid scriptona work if excising Rs. 1 lakh fee of Rs. 100!- for each. 

(E) ilIci iiic 3t, 1975, 3f-1 3t1T ii.i 3lTT r T 1tiftw 6.50 <i r -eieic'ie ac"e 

I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Re. 6.50 as prescribed under Schedulel in terms of the Court Fee Act,1975, as amended. 

(F) 1ftlT ie'n, '•k 9 3~"Rf1 rQi('('i (e,K) fitfit) fCdFu  1982  3t enw  

*r3 c3 i idi o / 
Attention is also invited to the rules covering these and other related matters contained in the Customs. Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3tt 3Tftl' I1I ft tr we' i1c( ci', ¶R 3f o11d SliTft * I', 3lt?tt15f 1RT5fL°T edi www.cbec.gov.in  

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  



Appea' No: V2/523/BVR/2017 

:: ORDER-IN-APPEAL::  

MIs K.V. Barad, Kodinar (hereinafter referred to as "Appellant") filed 

Appeal No. V2/523/BVR/2017 against Order-in-Original No. BHV-EXCUS-000-JC-

35-2017-18 dated 30.11.2017 (hereinafter referred to as 'impugned order') 

passed by the Joint Commissioner, Central GST Central Excise, Bhavnagar 

(hereinafter referred to as 'lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant, holding Service Tax 

Registration No. AACFK2974RSDOO2 under the category of 'Works Contract 

Servic&, was providing 'Works Contract Service' but was not paying Service Tax 

and hence, detailed inquiry was initiated against them. The inquiry revealed 

that the Appellant had rendered the following services under Works Contract but 

did not pay Service Tax- 

(1)	 Construction service provided to Agriculture Produce Market Committee, 

Veraval for construction work of RCC covered shed, Grain cleaning room a 

RCC ESR primarily for the use of agriculturalist. 

(ii) Construction service provided to M/s Gujarat Ambuja Cement Ltd for 

improvement and development of NationaL Highway Road and plant 

approach road with bitumen work for Road to Port, services of laying semi 

dense bitumen carpet and bitumen patch, Road re-carpeting job; Road 

repairing job from front gate to NH etc. 

(iii) Construction service provided to Somnath Kelavani Mandal, Kodinar for 

construction of school building. 

(iv) Construction service provided to Gujarat Energy Transmission Corporation 

Ltd (GETCO) for construction of C.R. Building, Foundation Cable Trench, 

Compound WaLL, Road Staff Quarters etc. 

(v) Construction service provided to Gujarat CounciL of Elementary Education 

for construction of classrooms in various primary schools. 

(vi) Construction service provided to M/s Ketan Construction Ltd, Rajkot for 

widening and strengthening of Veraval-Sutrapada Road. 

(vii) Service provided to M/s Paver Industrial and Construction Corporation for 

transportation of goods. 

(viii) Construction service provided to M/s Raj Trishut Construction Co. Pvt Ltd 

as a sub-contractor for construction of bridge. 

(ix) Construction service provided to Municipal Council, Diu & P.W.D. Diu for 

various construction activities. 

2.1 Show Cause Notice No. V/15-3lDem-ST/2017-18 dated 5.5.2017 was 

issued to the Appellant calling them to show cause as to why Service Tax of Rs. 
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66,98,855/- for the period from 2011-12 to 2015-16 should not be recovered 

from them under Section 73(1) of the Finance Act, 1994 (hereinafter referred to 

as 'Act') along with interest under Section 75 and also proposing imposition of 

penalty under Sections 77, 78 of the Act and penalty under Rule 7C of $ervke 

Tax Rules, 1994 (hereinafter referred to as 'Rules'). 

2.2 The Show Cause Notice was adjudicated vide the impugned order which 

confirmed demand of Service Tax of Rs. 66,98,855/- under Section 73(1) and 

ordered for its recovery along with interest under Section 75 of the Act and 

imposed penalty of Rs. 66,98,855/- under Section 78 of the Act, Rs. 10,000/-

under Section 77(2) of the Act and late fee of Rs. 13,400/- under Rule 7C of 

Rules for late filing of ST-3 Returns. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-alia, on the following grounds:- 

(i) The period during which the appellant executed works contracts for 

APMC, Veraval is prior to amendment of the exemption Scheme w.e.f. 01-03-

2016, and therefore payment from service tax was exempted if the client was in 

the nature of the Government or a local authority or a governmental authority 

for whom the service was rendered in respect of a structure meant pre-

dominantly for use other than for commerce, industry or business. APMC is a 

committee, constituted under the provisions of the Gujarat Agricultural Produce 

Market Act, 1963 with the objective of regulating marketing of agriculture 

produce. The provisions of this Act clearly lay down that an APMC is in the 

nature of a governmental authority, and all notified agricultura. commodities 

are legally required to be bought to the market yard of such APMC for being 

sold. The show cause notice nor the impugned order has raised any dispute 

about the nature of APMC, Veraval as a Governmental Authority, but it is alleged 

that the Committee was engaged in commerce and business because it collected 

market fees, because the main source of income of the APMC was license fees 

and market fees, and also because the functions carried out by such APMC at the 

market yard were not those that were entrusted under article 243W of the 

Constitution of India. But all these reasons are incorrect and unsustainable 

because on APMC is undoubtedly "Governmental authority", and collecting 

"license fee" or "market fee" would 'not alter the public function carried out by 

the APMC: and charging such amounts from the farmers or agricLturists whose 

goods are bought and sold at the market yard of APMC would not render the 

Public function and activities of the APMC to be "commerce" and "business". The 

Statute lays down that notified agricultural commodities can be bought and sold 

only at the market yard under the APMC, and thus the control or regulatory 

j: 
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Appeal No: V2/523/BVR/2017 

function of APMC is not only a statutory function but is also in the nature of Local 

authority or a Governmental Authority specifically constituted for regulation of 

marketing of agricultural produce. A Committee obviouslly requires funds for 

carrying out its functions and therefore certain amounts as "license fee" and 

"market fee" are collected by the Committee, but such amounts are collected 

only from the farmers and agriculturists who participate in buying and selling 

their commodities and produce at the market yards managed and maintained by 

the APMC. Only because License fee and market fee ore thus collected by the 

APMC from the farmers and agricutturists, the functions of the Committee could 

not be held to be activities of commerce and business because the APMC is not 

constituted under the said Act for any commerce or business. The exemption 

under Sr. No. 12 of notification no. 25/2012-ST was therefore admissible to the 

appellant for providing works contract services in favor of APMC, Veraval and 

relied upon case laws of APMC-2014(36) STR 382, (ii) A.B. Projects Pvt Ltd-2017 

(5) GSTL 195 (iii) Sanjeev K. Gaddamwar- 2017 (5) GSTL 206. Therefore, the 

demand of service tax for such works is therefore illegal and without jurisdiction 

(ii) The appellant provided construction /maintenance services to M/s. 

Ambuja Cement Ltd. for improvement and development of national highway 

road and junction in between Corridor road entry and plant approach road for 

road to port, Laying of bitumen concrete /patch on road from D BLock to 

Chhachar causeway junction on Sugata mines road, laying of bituminous 

Concrete from Ambuja Gate to Gajamnuja Gate and lastly laying of bituminous 

concrete from front gate to national highway junction. The Adjudicating 

Authority erroneously proceeded on the wrong presumption that the said work 

relates to maintenance and deveLopment of a private road when in fact it was 

related to public road. The said roads and junction are in fact public roads 

regularly used by M/s. Ambuja Cement Ltd. as weLt as by general public. 

However, to ensure smooth movement of trucks and vehicles carrying the 

minerals from and to the factory of M/s. Ambuja Cement Ltd. the said cement 

company has taken it upon itself to maintain and develop these roads and 

junction. Merely because these roads and junction was maintained and 

deveLopment work was engaged by M/s. Ambuja Cement Ltd. would not deem 

the said roads to be private roads. As a matter of fact, the said roads / junction 

are used by public and are open to public access. Moreover, the department has 

not brought on record any evidence to show that the said roads in question were 

private property of Ambuja Cement and that the road in question fall within 

boundary of the M/s. Ambuja Cement Ltd. and thus, the Adjudicating authority 

has clearly erred in demanding service tax for services provided in respect of 

roads which are public road 
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(iii) The tower adjudicating rity errcI in holding that the ApeUant is not 

eligible for exemption in respect of scr'ces given to M/s Raj Trishul 

Construction as a sub-contractor ftr contri.on of amU Bridge. n respect of 

the aforesaid transaction, the true facts ar th: the appellant has undertaken-

services of construction of DamU 3ridge. Th said Damli Bridge is Located at 

Kodinar and is used by general p.;biic for crcsing Damli river. The nature of 

construction work undertaken by the ap pant cannot be disputed. Therefore, 

in view of Sr. No. 13 of the Mega ExcrnpUon Notification, it is clear that 

construction services in respect of bridge for used by general public is exempted 

from levy of service tax. No allegation has ir made in the show cause notice 

to say or suggest that said bridge is not opei to public and bridge intended only 

for provided use. Also the appellant has produced copies of reLevant work orders 

from M/s Raj Trishul and the same have not been considered by the adjudicating 

authority. 

(iv) The tower adjudicating authority observed that the Appellant rendered 

services to M/s Ketan construction for widening and strengthening of Veraval- Q 

Sutrapada Road as sub-contractor however, nature of service provided by them 

is not clear since the Appellant did not provide copy of sub-contract agreement 

and invoices and held that amount received by them was not on account of 

construction of road and hence, exemption under 13(a) of Notification No. 

25/2012-ST dated 20.6.2012 is not available to the Appellant. On the other 

hand, the Appellant has argued that the reasoning given by the lower 

adjudicating authority is based merely on assumptions and presumptions 

inasmuch as a copy of the work order dated 28.05.2009 had aready been 

provided during the adjudication proceedings. The true factual matrix is that the 

activity was undertaken by the appellant as construction services for widening 

and strengthening of Veraval to Sutrapada Road. As in the case of MIs. Ambuja 

Cement Ltd. and M/s. Raj Trishut, the said road is open to general public and 

not our private road and therefore, no service tax is payable on the construction 

activities relating to such public roads. Even with respect to these activities, no 

allegation much Less any evidence has been brought on record by the 

department to suggest that the aforesaid road is not public road and the entire 

demand has been confirmed on mere presumption and assumption and without 

any basis. 

(v) The Adjudicating authority observed that the services provided by the 

Appellant to M/s Paver Industrial construction corporation for building public 

roads in Kodinar Taluka is not eligible to exemption since the appellant is not 

able to prove the nature of services. The Adjudicating authority has failed to 
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Appea' No: V2/523/BVR/2017 

consider the work orders presented by the appellant, which prove the nature of 

the work and that it is exempt from service tax. Therefore the impugned order 

needs to be set aside. 

(vi) It is submitted that Somnath Kelvani Mandal. is admittedly an Institution 

which is not engaged in commerce, industry or business or profession. The civil 

construction work for Somnath Kelvani Mandal, Kodinar was admittedly in the 

nature of civil structures and the Like meant predominantly for use other than 

for commerce, and therefore such services were exempted for Last several years 

by virtue of the notifications issued by the CentraL Government. However, the 

Government has restricted above exemption for cases where a contract had 

been entered into prior to 01-3-2015 and applicable stamp duty on such contract 

had also been paid prior to such date. The appellant was not aware about this 

change in the Exemption Scheme and was under bonafide impression that such 

activities were not taxable, and therefore no service tax has been charged or 

collected by the appellant. In such circumstances, it cannot be said that the 

Appellant had evaded payment of service tax, and therefore, demand for the 

aforesaid transaction for the extended period of limitation is wholly illegal and 

without jurisdiction in the facts of the this case. 

(vii) The lower adjudicating authority erroneously held that the Appellant 

rendered construction service to GETCO and not relating to Transmission of 

electricity and that GETCO is commercially engaged in transmission of 

electricity. The appellant pleaded that they had not charged or collected service 

tax from GETCO as the income generated by them from taxable services during 

that relevant period was much below the small scale exemption limit. Further, 

at later stage the Appellant vide Chatlan dated 19.2.2014 discharged the service 

tax Liablity. However, the lower adjudicating authority had not considered their 

submission and confirmed service tax liability again, making it duplicate 

demand. Therefore, the impugned order is required to be set aside. 

(viii) The lower adjudicating authority held that services provided by the 

appellant to GCEE is not eligible to exemption, since the said exemption was 

withdrawn vide Notification No. 6/201 5-ST dated 1 .03.2015 with effect from 

1.4.2015. The Appellant has contested that construction services rendered to 

Gujarat Council of Elementary Education are exempt from payment of service 

tax because the Council is a body constituted for imparting education and 

services were rendered for the construction class rooms and school 

infrastructure and such activities were exempted for the last several years by 

virtue of the notifications issued by the Central Government. 
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(ix) The adjudicating authority erred in invoking extended period of Limitation 

and imposing penalty under Section 78 of the Act. They rendered services to 

Government! educational institution who are not engaged in any commerce, 

industry or business and hence exempted from payment of service tax. Only 

because the Department entertained a different view about the liability of the 

transactions, invocation of larger period of limitation is erroneous. The 

impugned order is therefore liable to be set aside. 

3.1 n Personal Hearing, Shri Amot P. Dave and Shri Aditya S. Tripathi, both 

Advocates appeared on behalf of the Appellant and reiterated the grounds of 

Appeal and submitted that they have constructed APMC Shed; that APMC has 

been created under the Act passed by the Gujarat Legislature for agriculture 

purpose and not for commercial purposes; that road is connecting to National 

Highway and also approach road to put and hence exemption is available; that 

Damli bridge has been constructed by them and being used by general public; 

that work order for Veraval-Sutrapada Road has been given by the Executive 

Engineer, Road & Building, Government of Gujarat and will produce evidence to 

that effect; that Challan dated 19.2.2014 will be produced evidencing payment 

of Service Tax by them and hence cannot be demanded again; that Somnath 

Kelvani Mandal School is recognized by Government of Gujarat Board as is 

evident from Certificate issued by Secretary, Gujarat Secondary Education 

Board, Gandhinagar; that demand relating construction of classrooms at Dahod 

District and new Vegetable & Fish Marketing Building at Diu is time barred. 

3.2 find that the Appellant paid Service Tax of Rs. 44,69,098/- which has 

been appropriated in the impugned order. Thus, the Appellant has complied to 

the provisions of Section 35F of the Act and therefore, I take up this appeaL for 

decision. 

Findings:- 

4. have carefully gone through the facts of the case, the impugned order, 

and written submissions made by the Appellant. The issue to be decided in the 

present case is whether construction services rendered by the Appellant is 

eligible for exemption under Notification No. 25/2012-ST dated 20.6.2012, as 

amended or not. 

5. find that the Appellant rendered construction services to Agriculture 

Produce Market Committee, Veraval for construction of RCC covered shed, Grain 

cleaning room RCC ESR primarily or use by farmers/agriculturalists during the 

years 2013-14 and 2014-5. The adjudicating authority denied exemption 
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contained in Sr. No. 12 of Notification No. 25/2012-ST dated 20.6.2012, as 

amended on the ground that though APMC was constituted under Gujarat 

Agriculture Produce Market Act, 1963 for regulation of marketing of agricuLture 

produce but functions carried out by APMC are not covered under functions 

entrusted to municipality under Article 243W of the Constitution and therefore 

APMC cannot be considered as 'Governmental Authority' as defined under 2(s) of 

mega exemption notification supra and that activities carried out by AMPC are 

activities of 'business' and 'commerce'. The Appellant has contested that APMC 

was constituted under Gujarat Agricultural Produce Market Act, 1963 and 

provisions of this Act clearly lay down that APMC is in the nature of a 

governmental authority, and all notified agricultural commodities are legally 

required to be brought to the market yard of such APMC for being sold and that 

collecting "license fee" or "market fee" would not alter the public functions 

carried out by the APMC. 

5.1 I find it pertinent to examine Entry No. 12(a) of Notification No. 25/2012- 

ST dated 20.6.2012, as amended, which is reproduced as under: 

"12. Services provided to the Government, a local authority or a governmental 
authority by way of construction, erection, commissioning, installation, 
completion, fitting out, repair, maintenance, renovation, or alteration of - 

(a) a civil structure or any other original works meant predominantly for use 
other than for commerce, industry, or any other business or profession;" 

5.2 I find that the term 'governmental authority' has been defined under 

Notification No. 25/2012-ST dated 20-06-2012 as under: 

"(s)'governmental authority' means a board, or an authority or any other body 
established with 90% or more participation by way of equity or control by 
Government and set up by an Act of Parliament or a State Legislature to carry 
out any function entrusted to a municipality under article 243W of the 

Constitution;" 

5.3 The definition of "governmental authority" has been amended w.e.f. 30- 

01-2014, vide Notification No. 02/2014ST dated 30-01 -2014 as under: 

"(s) "governmental authority" means an authority or a board or any other 

body: 
(i) Set up by an Act of Parliament or a State legislature; or 

(ii) Established by Government, 
with 90% or more participation by way of equity or control, to carry out any 
function entrusted to a municipality under article 243W of the Constitution;" 

5.4 I find that the Appellant was constituted under Gujarat Agriculture 

Produce Market Act, 1963 duly passed by State Legislature of Gujarat and hence, 

it is required to examine whether APMC is carrying out function(s) entrusted to a 

municipality under Article 243W of the Constitution or not. The functions 

entrusted to a Municipality have been prescribed under Twelfth Schedule under 

Article 243W of the Constitution, which reads as under: 
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"TWELFTH SCHEDULE(Article 243W) 

1. Urban planning including town planning. 
2. Regulation of land-use and construction of buildings. 
3. Planning for economic and social development. 

4. Roads and bridges. 
5. Water supply for domestic, industrial and commercial purposes. 

6. Public health, sanitation conservancy and solid waste management. 
7. Fire services. 
8. Urban forestry, protection of the environment and promotion of ecological 

aspects. 
9. Safeguarding the interests of weaker sections of society, including the 

handicapped and mentally retarded. 
10. Slum improvement and upgradation. 
11. Urban poverty alleviation. 
12. Provision of urban amenities and facilities such as parks, gardens, 

playgrounds. 
13. Promotion of cultural, educational and aesthetic aspects. 
14. Burials and burial grounds; cremations, cremation grounds and electric 

crematoriums. 
15. Cattle pounds; prevention of cruelty to animals. 
16. Vital statistics including registration of births and deaths. 

17. Public amenities including street lighting, parking lots, bus stops and public 
conveniences. 

18. Regulation of slaughter houses and tanneries." 

5.5 I find that Agriculture Produce Market Committee, Veraval was 

constituted under Gujarat Agriculture Produce Market Act, 1963 for regulation of 

marketing of agriculture produce. The basic purpose of constituting APMC is to 

prevent and protect farmers and agriculturists from exploitation of the 

intermediaries and ensures transparency in pricing system so that farmers and 

agriculturists of that area get fair price of their agricultural produce. The APMC 

puts legai framework in place mandating wholesale trading of agriculture 

produce to be carried out through AMPC only. APMC creates necessary 

infrastructure for purchase, sale, storage, weighment and processing of 

agricultural produce. These activities aid in economical development of the area 

where APMC functions. The activities carried out by APMC are, thus, in my 

considered view covered under Sr. No.3 of Twelfth Schedule under Article 243W 

of the Constitution and hence, APMC needs to be treated as 'governmental 

authority', further find that construction services rendered by the Appellant to 

APMC, Veraval were primari.y for use by farmers /agriculturalists and not for 

commerce or industry. I, therefore, hold that construction services rendered by 

the App&iant to APMC, Veraval are covered under Entry No. 12(a) of Notification 

No. 25/2012-ST dated 20.6.2012, as amended and consequently, the Appellant is 

eligible for exemption of Notification supro, , therefore, set aside service tax 

demand of Rs. 3,68,124/- on the services rendered to APMC, Veraval and 

consequent pen&ty imposed under Section 78 of the Act. 
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6. I find that the Appellant rendered services to M/s Ambuja Cement Ltd for 

improvement and development of approach road between factory gate to 

National Highway junction, factory to mines and factory of M/s Ambuja Cement 

Ltd to factory of M/s GajAmbuja Cement Ltd. The adjudicating authority denied 

exemption contained in Entry No. 13(a) of Notification No. 25/212-ST dated 

20.6.2012, as amended on the ground that approach roads were constructed to 

facilitate transportation of raw materials and finished goods manUfactured by 

the factories of M/s Ambuja Cement Ltd and the said approach roads cannot be 

considered as public roads. The Appellant has contested that merely because 

these roads and junction were developed and maintained by MIs. Ambuja 

Cement Ltd. would not make the said public roads as private roads as said roads 

/ junction are used by public and are open to the public access; that the 

Department has not brought on record any evidence to show that the said roads 

in question were private property of M/s Ambuja Cement Ltd or the roads in 

question fall within boundary of the M/s. Ambuja Cement Ltd. 

6.1 I find it is pertinent to examine Entry No. 13(a) of Notification No. 

25/2012-ST dated 20.6.2012, as amended, which is reproduced as under: 

"13. Services provided by way of construction, erection, commissioning, 
installation, completion, fitting out, repair, maintenance, renovation, or 
alteration of,- 
(a) a road, bridge, tunnel, or terminal for road transportation for use by 

general public;" 

(Emphasis supplied) 

6.2 I find that approach roads between factory to mines of M/s Ambuja 

Cement Ltd and between two factories of M/s Ambuja Cement Ltd are 

constructed and maintained by M/s Ambuja Cement Ltd for their own need and 

smooth functioning of their operations and said roads cannot be said to be public 

roads. Regarding services rendered for construction, repair and maintenance of 

road between National Highway junction to the factory, I find that the 

construction cost was borne by M/s Ambuja Cement Ltd to facilitate smooth 

transportation of their raw materials and finished goods and there is no 

participation of the Government of Gujarat. Hence, any road even if being used 

by Public cannot be said to be road constructed or maintained for use by general 

public. M/s Ambuja Cement Ltd got these roads constructed for their own 

purpose and therefore services rendered by the Appellant for construction and 

maintenance of said approach road cannot be held to be for Public use. I, 

therefore, hold that the services rendered for construction, repair and 

maintenance of roads to M/s Ambuja Cement Ltd would not be covered under 

'Entry No. 13(a) of Notification No. 25/2012-ST dated 20.6.2012, as amended. 

• Consequently, the Appellant is liable to pay Service Tax of Rs. 8,80,401/- on the 

services rendered to M/s Ambuja Cement Ltd. 
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7. find that the Appellant rendered services to Somnath Keivani Mandal, 

Kodinar for construction of schooi building. The lower adjudicating authority 

held that the services provided by the appellant to Somnath Kelvani Mandal, 

Kodinar are not eligible to exemption since Somnath Kelvani Mandal is a 

registereo trust and therefore, school run by said trust cannot be called a school 

run by government, LocaL authority or Governmental Authority. It is pertinentto 

examine Thtry No. 12 of Notification No. 25/2012-ST dated 20.6.2012, which is 

reproduced as under: 

"12. Services provided to the Government. a local authority or a governmental  
authority by way of construction, erection, commissioning, installation,  
completion, fitting out, repair, maintenance, renovation, or alteration of - 

(a) a civil structure or any other original works meant predominantly for use 
other than for commerce, industry, or any other business or profession; 

a historical monument, archaeological site or remains of national 

importance, archaeological excavation, or antiquity specified under the 
Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 
of 1958); 

(c) a structure meant predominantly for use as (i) an educational, (ii) a 
clinical, or (iii) an art or cultural establishment; 

(d) canal, dam or other irrigation works; 

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) 

sewerage treatment or disposal; or 

(0 a residential complex predominantly meant for self-use or the use of their 

employees or other persons specified in the Explanation 1 to clause 44 of 

section 65B of the said Act;" 

(Emphasis supplied) 

7.1 find that Notification No. 25/2012-ST dated 20.6.2012, inter-alia, 

exempted the services rendered to Government, a local authority or a 

governmental authority for construction of a structure used for educational 

purpose iide entry No. 12(c) during the period from .1.7.2012 to 31 .3.2015. I find 

that Somnath Ketvani Mandal, Kodinar to whom the Appellant rendered service is 

a trust and benefit of said exemption is available only if the services are 

rendered to Government, a Local authority or a governmental authority. I am of 

the view of that Somnath Kelvani Mandat is not covered by "Government, a local 

authority or a governmentat authority" and consequently not eligible for 

exemption under Entry No, 12(c) supra. The argument of the Appellant that 

Somnath Kelvani Mandal is not engaged in commerce, industry or business or 

profession is irrelevant for the purpose of claiming exemption under Notification 

supra. E, therefore, hold that the AppeUant is liable to pay Service Tax of Rs. 
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4,42,464/- on the services rendered to Somnath Kelvani Mandal, Kodinar for 

construction of school building. 

8. I find that the Appellant rendered services to GETCO for construction of 

CR building, Foundation Cable Trench, Compound Wall, Road Staff Quarters etc. 

The lower adjudicating authority held that the Appellant rendered construction 

service to GETCO, which is commercially engaged in transmission of electricity. I 

find that the Appellant has not disputed about the services rendered to GETCO 

or taxability of service. Only defence putforth by the Appellant is that they had 

discharged service tax Liability vide Challan dated 19.2.2014 but the lower 

adjudicating authority had not considered it and again confirmed service tax in 

the impugned order making it duplicate demand. I find that the Appellant was 

required to pay service tax of Rs. 59,442/- in respect of services rendered to 

GETCO and the Appellant has paid service tax of Rs. 30,527/- vide Challan dated 

19.2.2014. I find that the Appellant has paid total Service Tax of Rs. 44,69,098/- 

including service tax of Rs. 30,527/- as per Annexure-A of SCN and the said 

service tax amount has been appropriated in the impugned order against 

confirmed demand. So, service tax of Rs. 30,527/- paid vide Challan dated 

19.2.2014 is appropriated in the impugned order and there is no duplication of 

demand as argued by the Appellant. 

9. I find that the Appellant rendered services to Gujarat Council of 

Elementary Education (GCEE) for construction of classrooms in various primary 

schools. The lower adjudicating authority held that the services provided by the 

appellant to GCEE vide Work Orders dated 29.5.2015, dated 7.8.2015 and dated 

30.5.2015, are not eligible to exemption, since the exemption contained in entry 

No. 12 of Notification No. 25/2012-ST dated 20.6.2012 was withdrawn vide 

Notification No. 6/2015-ST dated 1.03.2015 effective from 1.4.2015 and said 

Work Orders were issued after 1.4.2015. The Appellant has contested that 

construction services rendered to GCEE are exempt from payment of service tax 

because the Council is a body constituted for imparting education and services 

were rendered for the construction of class rooms and school infrastructure and 

such activities were exempted for the 'last several years by virtue of the 

notifications issued by the Central Government. I find that Notification No. 

25/2012-ST dated 20.6.201 2, inter-alia, exempted services rendered to 

Government, a Local authority or a governmental authority for construction of a 

structure used for educational purpose vide entry No. 12(c). However, said 

exemption was withdrawn vide Notification No. 6/201 5-ST dated 1.3.2015 

effective from 1.4.2015 and the construction services rendered by the Appellant 

'to GCEE vide Work Orders dated 29.5.2015, dated 7.8.2015 and dated 30.5.2015 
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are for the period after 1.4.2015. Hence, the Appellant is not eligible for 

exemption under Notification No. 25/2012-ST dated 20.6.2012, as amended. I, 

therefore, uphold service tax demand of Rs. 15,79,880/- in respect of services 

rendered to GCEE. 

10. The lower adjudicating authority observed that the Appellant rendered 

services to M/s Ketan Construction Ltd for widening and strengthening of 

Veraval-Sutrapada Road as sub-contractor, however, nature of services provided 

by them is not clear since the Appellant did not provide copy of sub-contract 

agreement and invoices and held that amount received by them was not on 

account of construction of road and hence, exemption under Entry No. 13(a) of 

Notification No. 25/2012-ST dated 20.6.2012 is not available to the Appellant. 

On the other hand, the Appellant submitted that copy of the work order dated 

28.05.2009 was provided during the adjudication proceedings. The Appellant 

further submitted that they rendered construction services for widening and 

strengthening of Veraval to Sutrapada Road which is a public road and hence, 

service tax is not payable. I have gone through the work order dated 26.5.2009 

and office order dated 16.6.2009, both issued by Executive Engineer, 

Government of Gujarat, Road E Building, Junagadh as weLl as notice dated 

22.6.2009 issued by M/s Ketan Construction Ltd to the Appellant to start the 

work. find that the work order was issued in the year 2009 whereas the 

Appellant has shown receipt of income of Rs.57,51,911/- in the year 2013-14. I 

find that the work was to be completed within 18 months as per Work Order 

dated 26.5.2009 whereas the Appellant has shown receipt of income after 4 

years of Work Order date! The Appellant has not produced any evidence of the 

Government of Gujarat as to when the work was completed. I also find that the 

AppeLlant has not produced copy of sub-contract agreement or invoices raised 

for the said transactions neither before the lower adjudicating authority nor 

before this Appellate Authority. The Appellant has thus been not able to prove 

that income of Rs. 57,51,91 it- pertained to the construction services rendered 

for widening and strengthening of Veravat to Sutrapada Road. I, therefore, have 

no optcn but to hold that the Appellant is not eligible for exemption under 

Entry No. 13(a) of Notification No. 25/2012-ST dated 20.6.2012, as amended and 

to uphod confirmation of service tax demand of Rs. 7,10,936/-. 

11. find that the Appellant booked 'transportation income' in their books of 

account during F.Y. 2013-14 and F.Y. 2014-15 in respect of services provided to 

M/s Paver industrial and Construction Corporation for transportation of goods 

(sand and grit). The Adjudicating authority is not correct in holding that the 

services provided by the Appellant to M/3 Paver Industrial construction 
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corporation for building public roads in Kodinar Taluka is not eligible to 

exemption since the appellant is not able to prove the nature of services. 

However, it is not disputed that income was earned by the Appellant for 

providing services to M/s Paver Industrial and Construction Corporation for 

transportation of sand and grit. I find that the recipient of transportation service 

is Liable to pay service tax on reverse charge basis in terms of Rule 2(1 )(d)(B) 

which is reproduced as under: 

"(B) in relation to service provided or agreed to be provided by a goods transport 
agency in respect of transportation of goods by road, where the person liable to 
pay freight is,— 

(I) any factory registered under or governed by the Factories Act, 1948 (63 of 
1948); 

(II) any society registered under the Societies Registration Act, 1860 (21 of 
1860) or under any other law for the time being in force in any part of India; 

(III) any co-operative society established by or under any law; 
(IV) any dealer of excisable goods, who is registered under the Central Excise 

Act, 1944 (1 of 1944) or the rules made thereunder; 

(V) any body corporate established, by or under any law; or 
(VI) any partnership firm whether registered or not under any law including 

association of persons; 

any person who pays or is liable to pay freight either himself or through his agent 
for the transportation of such goods by road in a goods carriage." 

11.1 I find that M/s Paver Industrial and Construction Corporation, who paid 

freight, are covered by sub-clause (V) above and consequently M/s Paver 

Industrial and Construction Corporation are liable to pay service tax on reverse 

charge basis, being recipient of service and not the Appellant. I, therefore, set 

aside service tax demand of Rs. 53,369/- in respect of transportation services 

rendered to M/s Paver Industrial and Construction Corporation and consequent 

penalty imposed under Section 78 of the Act. 

12. I find that the Appellant rendered services to M/s Raj Trishul Construction 

as a sub-contractor for construction of Damli Bridge and availed exemption from 

service tax in view of Entry No. 13 of Notification No. 25/2012-ST dated 

20.6.2012, as amended. The Appellant contested that they rendered services to 

M/s Raj Trishul Construction as sub-contractor for construction of Damli Bridge 

in Kodinar, which is used by general public for crossing Damli river and therefore 

they are eligible for exemption from service tax. 1 find that the services 

rendered to construction of bridge for use by general public is exempted from 

Service Tax in terms of Entry No. 13(a) of Notification No. 25/2012-ST dated 

20.6.2012, as amended. It is not disputed that the Appellant rendered service to 

M/s Raj Trishul Construction as sub-contractor for construction of Damli Bridge 

in Kodinar which is used by general public for crossing Damli river. I, therefore, 

hold that the Appellant is eligible for exemption under Notification supra and 

not liable to Service Tax. Accordingly, I set aside confirmation of service tax 
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demanc of Rs. 59,782/- and consequent penalty imposed under Section 78 of the 

Act. 

13. find that the Appellant rendered construction services to Municipal 

Council, Diu and P.W.D., Diu during the year 2015-16. I find that the Appellant 

has not cisputed confirmation of service tax demand on merits but contested on 

the ground that the demand is time barred. I find that demand was confirmed by 

invoking extended period of limitation of time on the ground that there was 

suppression of facts. I find that the Appellant had not paid service tax in respect 

of construction service rendered to Municipal Council, Diu and P.W.D., Diu 

during the year 2015-16. The non payment of service tax on said services was 

unearthed during investigation carried out against the Appellant. The Appellant 

had suppressed the fact of providing above service to Municipal Council, Diu and 

P.W.D., Diu with intent to evade payment of service tax. So, there was 

suppression of facts and extended period of limitation was rightly invoked in the 

impugned order. I, therefore, discard this contention as devoid of merit and 

uphold confirmation of service tax demand of Rs. 25,43,333/-. 

14. The Appellant argued that they rendered services to Government/ 

educational institutions who were/are not engaged in commerce, industry or 

business and hence, services provided to them are exempted from payment of 

service tax; that only because the Department entertained a different view 

about the liability of the transactions, invocation of larger period of limitation 

and imposition o penalty under Section 78 are erroneous. I have discussed and• 

held in paras supra as to how the Appellant had wrongly claimed exemption of 

Notification No. 25/2012-ST dated 20.6.2012, as amended in respect of services 

renderec to M/s Ambuja Cement Ltd, Gujarat Council of Elementary Education, 

GETCO, Somnath Kelvani Mandal, M/s Ketan Construction Ltd etc. The Appellant 

did not submit ST-3 Returns in time to prevent Department to unearth non 

payment of service tax on the said services, which was unearthed during 

investigation carried out by the Department agathst the Appellant. So, there was 

suppression of facts arid extended period of Limitation was rightly invoked in the 

impugned order: Since the Appellant suppressed the facts of non-payment of 

Service Tax, penalty under Section 78 of the Act is mandatory as has been held 

by the Hori'ble Supreme Court in the case Of Rajasthan Spinning & Weaving Mills 

reported as 0U9 (238) E,L.T. 3 (SC.), wherein it is held that when there are 

ingredients for invoking extended period of limitation for demand of duty, 

imposition of oeiatty under Section 11AC is mandatory. The ratio of the said 

judgment applies to the facts of the present case. I, therefore, uphold that 

penalty under Section 78 of the Act is imposable to the extent of duty evaded. 
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14.1 It is a fact that the Appellant had not assessed the tax on the services 

provided under the category of 'Works Contract Service' and therefore, penalty 

of Rs. 10,000/ imposed under Section 77(2) of the Act is required to be upheld 

and I do so. 

14.2 Regarding Late fee imposed under Rule 7C of the Rules, I find that the 

Appellant late filed ST-3 returns for the period from April, 2011 to March, 2016 

and hence rightly held liable to late fee of Rs. 13,400/- by the Lower 

adjudicating authority. I, therefore, uphold the late fee of Rs. 13,400/- imposed 

under Rule 7C of the Rules. 

15. In view of above, I modify the impugned order to set aside confirmation of 

service tax demands on construction services rendered to APMC, Veraval, 

construction of Damli bridge and on their transportation income as detailed 

above and uphold remaining demand of the impugned order. 

16. lcicbdc4l,&I *3 YckI .1'C1-ci ci ucii I 

16. The appeal filed by the Appellant is disposed off as above. 

(cJ  rct) 

WTFT 3-ud (3i+i) 

By R.P.A.D.  

To, 

M/s K.V. Barad, 

124,1st floor, 

Marketing Yard, 

Kodi nar. 
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