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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST I GST, Rajkot/Bhavnagar/Gandhidham 

W 'i'fici'tcII & dki1 T 9TT v,c trrr /Name & Address of the Appellants & Respondent :- 

1. M/s Kiran Ship Breaking Co., Plot No. 82, Ship Breaking Yard, Alang Post Munar, Dist. 

Bhavnagar. 

2. Shri Ram Krishna Jam, partner of M/s Kiran Ship Breaking Co., 82, Ship Breaking Yard, 

Alang Post Munar, Dist. Bhavnagar. 

3. Shri Vinodbhai Amarshibhi Patel, Plot No. 102, Iscon Mega City, Opposite Victoria 

Park./Plot No, 20, Santosh Park Society, Subhasnagar, Bhavnagar. 

4. Shri Kishore Amarsingh Patel, Proprietor of M/s Shree Krishna Enterprise, 304, Shoppers 

Point, Parimal Chowk, Waghawadi Road, Bhavnagar-364001 

5. Shri Mahendra Ambala Rana, Partner M/s Maruti Metal Industries, A-209, Leela Efee, 

Waghawadi Road, Bhavnagar-364001 
i F ifrtw. / wrTap IFe1-li I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

t   tjet   xrt(1, iij'-' stl.1ii 1944 rn35Brs)tr1T 

(A) Iiailkzrst, 1994 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of 

the Finance Act, 1994 an appeal lies to:- 

l),iu c'ii't.-t ii.ils rtcslt tiii (1u tFF, 1't 3cMI'i tJ,i  F ilt  an nTVtkt)'T '1173, T 2, s 

(I) 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 

Delhi in all matters relating to classification and valuation. 

ztqlm  1(a) 4 trrtt ari altltFff arrrr w anl1f Thii tc', tzr dcu t5 ii sni17l1 I4ulftur (t4?) 

(ii) rf fr oo t*ii4l 1i1Tf1 f 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali 

Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

11i ii1q 41, 

(iii) EA-3   srrf I  *#t1 srn, ii c'ie tc1 staifj ,&m, t iii sfr iiu vn 

ei  5 iiw lT 3Trt r, 5 iva '-t r 50 ii' tr ap-rr 50 ii t?t tttr: 1,000/-  5,000/- 

10,000/- 4l i fttr1Thr  fi. ite 't,i le1Thr  r rtn'r '17/Thr anflThr anz fn'r tni s  

rrsr 4 f4l aft *i1 -t iit i't uu Ri i.ii anf(i tf17r  tr ldI'1, * i 4  

Tfr ii tf4tr anftelThi Tfita"r t mel lrtr I arr sr ( ai)   ar-' tuar 500/- -i' r ofttr  

 (4fl 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.1O,000/-

where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed 

bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public 

sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 

500/-. 

a4Th ttWThT arer, ii siffir, 1994 tsnu 86(1) 3r5fT#T9r.  1994, fkzrar 9(1) ciici fttrffttr 

FW5.T.-5 TftTFT1'TfIe itxr4tiu   T11 u{lct 

lft rft) a/k tI1 ft #FF4 tIT5T, "ii 1tT ,'4l"i 4ta1T51 3/k 11I-lI II T19T, '541J 5 1iC SIT 14SITIT, 5 1i( 

 T 50 ire q& 3TSIT 50 rIle ft alfftSIt* tirt SIrtr: 1,000/-  5,000/- "t 3PTF 10,000/- 5F1 )4tñf17r iii 

rIriti 'Ikl fksr1ftr tjs iT Trt1Fr, Tffttr anfr117r rfftien'r t mei rr'i ft s11 aft  ft cvi 

'siil ).iaiRci 't ii ti-u aIrft I 11ffttr i' trr rtrrr,   iier 4 ii wrfir ii pfft sftaftsr nmn1 lo'sr 

mei lsrtr I -irr stTtr ( 3/tt5) s1I  a r-'ift 1'T 500/- ' ssrfftefttr tJt "lIII iu tlu 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form 

S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of 

which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & 

penalty levied of Rs. S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five 

Iakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty 

Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the 

place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 
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:: ORDERs IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No.5) as detailed in the Table against 

Order-in-Original No. BHV-EXCUS-000-JC-41-2017-18 dated 21.12.2017 (hereinafter 

referred to as'the impugned order') passed by Joint Commissioner, CGST and Central 

Excise, Bhavnagar (hereinafter referred to as'the tower adjudicating authority') :- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 V2/548/BVR/2017 Appellant No. 1 M/s. Kiran Ship Breaking Co., Plot No. 82, 

Ship Breaking Yard, Alang, Post-Munar, 

Dist. Bhavnagar. 

2 V2/549/BVR/2017 Appellant No. 2 Shri Ram Krishna Jam, Partner of MIs. Kiran 

Ship Breaking Co., Plot No. 82, Ship Breaking 

Yard, Alang, Post-Munar, Dist. Bhavnagar. 

3 V2/31/BVR/2018-19 Appellant No. 3 Shri Vinodbhai Amarshibhai Patel, Plot No. 

102, Iscon Mega City, Opposite Victoria Park. 

I Plot No. 20, Santosh Park Society, 

Subhashnagar, Bhavnagar. 

4 V2/23/BVR/2018-19 Appellant No. 4 Shri Kishore Amarsingh Patel, Proprietor of 

M/s. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, Waghawadi 

Road, Bhavnagar — 364 001. 

5 V2/20/BVR/2018-19 Appellant No. 5 Shri Mahendra Ambalal Rana, Partner M/s. 

Maruti Metal Industries, A-209, Leela Efcee, 

Waghawadi Road, Bhavnagar — 364 001. 

2. The brief facts of the case are that Directorate General of Central Excise 

Intelligence issued Show Cause Notice F.No. DGCEI/AZU/36-326/12-13 dated 

6.2.2013 to Appellant No. 1 to Appellant No. 5 alleging clearances of MS Scrap/Plates 

etc. (hereinafter referred to as "the said goods") obtained from breaking of ships 

without CE invoices, without payment of CE duty and also under valuing thegoods 

as under : — 

(a) Central Excise duty of Rs20,25, 134/-for clandestine manufacture and 

clearance of finished excisable goods and Central Excise duty of 

Rs.58,87,447/- on account undervaluation of goods should not be 

demanded from Appellant No.1 under Section 11A(1) of the Central 

Excise Act, 1944 (hereinafter referred to as "the Act; 

(b) Interest should not be recovered under Section 11AA of the Act; 

(c) Penalty should not be imposed upon Appellant No. 1 under Section 

11AC of the Act; 

(d) Penalty should not be imposed upon Appellant No. 1 under Rule 

Page 3 of 37 
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26(2)(i) of the Central Excise Rules, 2002 (hereinafter referred to as 

"the CER"). 

(e) Penalty should not be imposed upon Appellant No. 2 under Rule 26(1) 

& 26(2) of the CER. 

(f) Penalty under Rule 26(1) & Rule 26(2) of the CER should not be 

imposed upon Appellant No. 3 and Appellant No. 4, who concerned 

themselves in selling of excisable goods in clandestine manner, 

which they knew and had reason to believe that the same were 

liable to confiscation. 

(g) Penalty should not be imposed upon Appellant No. 5 under Rule 26(1) 

of the CER. 

2.1. The above SCN was adjudicated by the lower adjudicating authority vide 

the impugned order as under ;- 

(i) confirmed demand of CE duty of Rs. 79,12,581/- under Section hA of the 

Act along with interest under Section 11AA and also imposed penalty of Rs. 

79,12,581/- upon Appellant No. 1 under Section 11AC of the Act and gave 

option to pay penalty © 25 % of demand confirmed, if demand along with 

interest and reduced penalty, all are paid within 30 days of the receipt of the 

impugned order; 

(ii) imposed penalty of Rs. 2,29,320/- under Rule 26(2)(i) of the CER on 

Appellant No. 1; 

(iii) imposed penalty of Rs. 8 lakhs under Rule 26(1) of the CER and Rs. 

2,29,320/- under Rule 26(2)(i) of CER on Appellant No. 2; 

(iv) imposed penalty of Rs. 6,46,720/- on each of Appellant No. 3 and 

Appellant No. 4 under Rule 26(1) of the CER; 

(v) imposed penalty of Rs. 2,29,320/- under Rule 26(2) of the CER on each 

Appellant No. 3 and Appellant No. 4; 

(vi) imposed penalty of Rs. 4,65,478/- under Rule 26(1) of the CER on 

Appellant No. 5. 

3. Being aggrieved with the impugned order, Appellant No.1 to Appellant 

No. 5 preferred appeals, inter-alia, on the various grounds as under :- 

Page 4 of 37 



A. No: V2/548,549/BVR/2017 & 20,23,31/2018-19 

5 

Appellant No. 1 :- 

I) The impugned order has been passed only on the basis of the third 

party's evidences; that the lower adjudicating authority has not given specific 

findings while passing the impugned order and relied upon the pocket books, 

diaries, etc. seized from the office-cum-residence premises of Shri Vinod Patel 

and Shri Kishore Patel; that cross examination of brokers, transporters, 

angadias have not been granted and therefore, the impugned order is not 

proper; that statements of third persons like, vehicle owner / transport 

agencies 1 angadias cannot be relied upon without any corroborative evidence; 

that they relied upon the case-laws as under :- 

(a) Mahalaxmi Dyeing Millreported as 20 16(343) ELT 453 (Tri-Ahd) 

(b) Alliance Alloys Pvt. Ltd. reported as 2016 (338) ELT 749 (Tri-Che) 

(c) .Jindal Drugs Pvt. Ltd. reported as 2016 (340) ELT 67 (P&H) 

ii) The lower adjudicating authority has erred in recording findings that the 

seized private records have been corroborated on the basis of statements of 

brokers, transporters, etc. as these are nothing but the third party evidences; that 

that private records/diaries, trip registers, records and register of Gujarat 

Maritime Board, statements of brokers are not direct material evidences; that the 

charge of clandestine removal is required to be established along with data of the 

production, electricity and raw material consumed from which the final product 

had been manufactured and cash flow back; that permission to cross-examine 

the witness had not been granted; that they have sold only one propeller "white 

hard" to M/s. Maruti Metal Industries, Bhavnagar through Appellant No. 3 and 

thus, the impugned order has been passed only on the basis of presumption and 

assumption. 

iii) The charge of clandestine removal of the excisable goods involving duty 

of Ps. 83,415/- has been confirmed on the basis of entry of cash payment 

received from Appellant No. 3 (Shri Vinod Patel) which was found from Note 

books seized from Appellant No. 3 without ascertaining the name of buyers and 

therefore, charges of clandestine removal cannot be proved in this regard. 

iv) The charge of clandestine removal of the excisable goods involving duty 

of Ps. 97,828/- as calculated in Annexure — VK-2 has not been proved with 
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corroborative evidences, names of end buyers have not been ascertained, details 

of weighment slips and flow back of sales proceeds have not been adduced. 

v) The charge of clandestine removal of the excisable goods framed on the basis 

of seized pocket diaties, invoMng CE duty of Ps. 1,64,458/- as calculated in Annexure 

KBS-1, has not been proved, as nature of the goods and means of transport has not 

been proved; that investigation has not taken up matter at buyer's end and therefore, 

instant charge of clandestine removal of goods cannot be sustained. 

vi) The said goods were sold by them at the factory gate and transportation 

of the said goods used to be managed by the buyers of the goods or by the 

brokers on their behalf and the freight charges were also paid by the buyers and 

after passing of the trucks loaded with goods from the factory gate, there was no 

control of Appellant No. 1; that it is the fact that Appellant No. 1 had received 

sales proceeds of the goods from the concerned buyers either through cheques 

or through RTGS and therefore, the charge of passing of fraudulently Cenvat 

Credit of Ps. 2,29,320/- based on seized private records is not correct; no penalty 

is imposable on Appellant No. 1 in this regard. 

vii) Regarding confirmation of differential CE duty (Annexure UV-1 to the 

Show Cause Notice) in respect of under valuation of the goods Appellant No. 1 

submitted that they have assessed goods at Transaction Value as per Section 4 

of the Act; that rates quoted by M/s. Major and Minor, as well as other 

agencies/person cannot be considered as actual rates; that differentiating 

invoices on the basis of price mentioned by agency is not legal and proper; that 

the prices circulated by the market research agencies cannot be taken as 

transaction value under Section 4 of the Act for the goods sold by the appellant; 

that the lower adjudicating authority has not established that Appellant No. 1 

actually received money over and above the amount shown in the respective 

consignments and therefore, the impugned order confirming differential CE duty 

on the charge of under-valuation is not correct. 

viii) The Show Cause Notice dated 6.2.2013 is time-barred, as documents 

were seized under Panchnama dated 30.3.2010 and dated 6.7.2010 and 

statement of Appellant No. 2 was recorded on 23.11.2012. 

Page 6 of 37 
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ix) Regarding imposition of penalty of Rs. 79,12,581/- under Section 11AC 

of the Act and Rs. 2,29,320/- under Rule 26(2) of the CER, Appellant No. 1 

submitted that the impugned order has not mentioned any section or rule of 
. ,ifras'd 

the Central Excise Law under which penalty has beenand therefore, they could 

not defend this charge; that there is no mala tide involved and therefore, 

imposition of penalty under Section 11AC of the Act is illegal. 

x) Appellant No. 2 is also not liable to penalty under Rule 26(1) and under 

Rule 26(2) of the CER; that case laws cited by the lower adjudicating authority 

is not applicable to their case; that Appellants relied upon the following case 

laws :- 

(a) Panmababh Dyeing & Finishing Works 1997(90)ELT343(Tri) 

(b)  

(c)  

(d)  

(e)  

(f)  

Sangemermer India Pvt. Ltd. 

Essvee Polymers P. Ltd. 

Parshuram Cement Ltd. 

Kapadia Dyeing Bleaching 

Om Aluminum Pvt. Ltd. 

2003(158) ELT7O3(Tri) 

2004( 165)ELT29 1(Tri) 

2003(160)ELT213(Tri) 

2000( 124)ELT82 1(Tri) 

20 14(3 11) ELT354(Tri) 

(g) Bajrang Casting Ltd. Order No. A/11033-11034/2015 

dtd 17.7.2015. 

Appellant No. 2 :- 

3.1 Appellant No. 2 reiterated submissions made by Appellant No. 1 against 

imposition of penalty of Rs. 8 Lakhs under Rule 26(1) of the CER and 

imposition of penalty of Rs. 2,29,320/- under Rule 26(2) of the CER, Appellant 

No. 2 reiterated submissions raised in respect of Appellant No. 1. 

Appellant No. 3 & Appellant No. 4 :- 

(I) Appellant No. 3 and Appellant No. 4 reiterated the contention 

made by Appellant No. 1 that request for cross examination of Shri 

Mahendrabhai A. Rana, Partner of M/s. Maruti Metal Industries, 

Bhavnagar has not been entertained and therefore, principle of natural 

justice has been violated; that the lower adjudicating authority has not 

recorded findings regarding request made for cross examination of Shri 

Mahendra Rana, Partner of M/s. Maruti Metal Industries (Appellant No. 

5) and in this regard relied upon the following case laws :- 
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(I) L. Chandrasekar 1990 (48)ELT289(Tri) 

(ii) Takshila Spinners 2001 (131) ELT 568 (Tn) 

(iii) Sharma Chemicals 2001 (130) ELT 271 (Tn) 

(ii) The impugned order is non speaking and non reasoned inasmuch 

as the lower adjudicating authority has not dealt the pleas made by 

them in their written submission and judgments referred to have been 

completely ignored; that the impugned order is issued against principle 

of natural justice as relied upon documents to defend have not been 

supplied to them; that diary/notebook recovered during the search 

conducted by the officers do not contain details of clandestine removal 

as made out by the Department, but it is just Estimates, and thus the 

Department has not discharged burden of proof cast upon them; that 

details regarding illicitly cleared goods and its purchaser has not been 

provided; that findings of the lower adjudicating authority that they 

have indulged in clandestine removal of the goods involving duty of Rs. 

6,46,720/- [Rs. 4,65,478/- (+) Rs. 97,828/- (+) Rs. 83,414/-] as per 

Annexure — VK-1 and Annexure — VK -2 is not correct and-thus, penalty 

under Rule 26 of the CER is not imposable on them; that they relied 

upon Godrej Boyce & Mfg. Co reported as 2002 (148) ELT 161 (T) and 

Ram Nath Singh reported as 2003 (151) ELT 451 (Tn). 

(iii) Regarding penalty of Rs. 2,29,320/- under Rule 26(2) of the CER, 

Appellant No. 3 & 4 contended that the lower adjudicating authority has 

gone beyond scope of the Show Cause Notice as no proposal to impose 

penalty under Rule 26(2) of the CER has been made. 

(iv) Penalty imposed on partner of Appellant No. 2 is Rs. 8 lakhs, against 

total duty evasion of Rs. 79,12,581/- and therefore, imposition of 

penalty of Rs. 6,46,720/- on them works out to 100 % of the duty 

evasion and therefore, it is illogical and not reasonable; that therefore 

Appellant No. 3 and Appellant No. 4 are not liable to penalty under 

Rule 26(1) and Rule 26(2) of the Rules. 

Page 8 of 37 



A. No: V2/ 548,549/BVR/2017 ft 20,23,31/2018-19 

9 

Appellant No. 5 :- 

The impugned order is non-speaking and non-reasoned, that the 

lower adjudicating authority has not dealt with all arguments and case 

laws cited by Appellant; that he is not liable to penalty under Rule 26 

of the CER as the fact of clandestine purchase of the goods is not 

proved; that he has not dealt with the excisable goods which he knew 

were liable for confiscation and therefore, penalty u'der Rule 26(1) 

cannot be imposed on him. 

4. Submissions during Personal Hearing :- 

4.1 During course of personal hearing Shri N. K. Maru, Consultant 

appearing for Appellant No. 1 to Appellant No.2 reiterated the grounds 

of appeals and submitted that the impugned order has been passed 

without considering their submissions; that request to cross - examine 

transporters / transport agencies, angadias have not been considered 

and therefore, provisions of Section 9D of the Act has not been 

considered; that demand of CE duty has been made out only on the 

basis of third party's oral (statement) and documentary evidences 

recovered from transporters, brokers, angadias; that Appellant No. 2 

has not confessed charges levelled in the Show Cause Notice; that the 

charge of clandestine removal has to be established on the basis of 

corroborative evidences of clandestine procurement of raw material, 

consumption of electricity, man-power required and data of production 

etc. and therefore, the impugned order is required to be set aside; that 

the lower adjudicating authority has erred in confirming demand of CE 

of Rs. 1,64,458/- as per Annexure — KBS-1 which is based upon seized 

pocket diaries; that the means of transport has not been established; 

that the lower adjudicating authority has also erred in sustaining the 

charge of fraudulent passing of Cenvat credit of Rs. 2,29,320/- as the 

goods were sold at ex-factory gate and the transportation of the goods 

were managed by buyers on which they had no control; that payments 

have been received through RTGS or cheques and therefore, it cannot 

be said that they passed on wrong Cenvat credit; that the lower 

adjudicating authority has wrongly imposed penalty under Rule 26(2)(i) 

of the CER on Appellant No. 1 and Appellant No. 2; that they have sold 
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the goods as per provisions of Section 4 of the Act and therefore, the 

demand of CE duty of Rs. 58,87,447/- has been wrongly sustained on 

the ground of under valuation of the goods as per Annexure — UV-1 

covering 2318 consignments/transactions; that the charge of under 

valuation cannot be sustained bases on rates decided on the basis of 

market research agencies; that the Show Cause Notice is time barred 

as documents were seized under Panchnama dated 6.7.2010 and dated 

30.3.2010 and statement of partner of Appellant No. 1 was recorded 

on 23.11.2012 and therefore, the Show Cause Notice dated 6.2.2013 is 

time-barred; that in view of above both the appellants are not required 

to be penalized. 

4.2 During course of personal hearing Shri M. N. Vadodariya, 

Advocate, Consultant appearing for Appellant No. 3 to Appellant No.5 

reiterated the grounds of appeals. In respect of Appellant No. 3 and 

Appellant No. 4 he submitted that they sought cross examination of Shri 

Mahendra Rana, Partner of M/s. Maruti Metal Industries (Appellant No. 

5), but the same has not been allowed; that the Show Cause Notice has 

been issued after 3 years of recovery of documents; that Appellant No. 

3 and Appellant No. 4 are not involved in passing of Cenvat credit 

without supply of goods; that just because both brothers, i.e. Appellant 

No. 3 and Appellant No. 4 lived in the same house at the relevant time, 

it did not mean that they were conducting their business together; that 

penalty of Rs. 6,46,720/- under Rule 26 of the CER is not imposable on 

them; that only few entries in Diaries were tallied with those of Storage 

device as corroboration; that Diaries No. A/7, A/9, pen drive and CD 

recovered from the residence of Appellant No. 3 and Appellant No. 4 

contained details of Estimates only; that data retrieved from CD were 

just accounting practice on Sundays, hence, it cannot be concluded that 

the entries retrieved from CD are of clandestine removal and therefore, 

no penalty is imposable under Rule 26(1) of the CER, 

4.2.1 During personal hearing Shri M. N. Vadodariya, Advocate, 

appearing for Appellant No. 5 reiterated the grounds of appeals and 

submitted that data which had been retrieved from Compact Disk (CD) 
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had been made by Appellant No. 3 on Sundays as accounting practice 

and therefore, it cannot be concluded that the entries retrieved from 

CD were pertaining to clandestine removal; that no penalty is imposable 

under Rule 26(1) on Appellant No. 5 

Findings :- 

5. I have gone through the Appeal papers and find that Appellant No. 3 

to Appellant No. 5 filed applications for condonation of delay in filing of 

appeals by 25 days, 23 days and 30 days respectively beyond normal appeal 

period of 60 days, but within further period of 30 days and given various 

reasons for filing of appeals late. I condone delay in filing of appeals by 

these three Appellants and proceed to decide all 3 appeals on merits. 

5.1 I have carefully gone through the facts of the case, the impugned 

order and written as well as oral submissions made by the Appellants. The 

issue to be decided in these appeals are as under : - 

(a) Whether Appellant No.1 has clandestinely manufactured and cleared 

finished excisable goods attracting CE duty of Rs. 20,25,134/- and Rs. 

58,87,447/- on account of under valuation should be recovered from them 

along with interest; 

(b) Whether penalty of Rs. 79,12,581/- imposed upon Appellant No. 1 under 

Section 11AC of the Act read with Rule 25 of the CER is justified; 

(c) Whether penalty of Rs. 2,29,320/- imposed on Appellant No. 1 under Rule 

26(2) of the CER is correct; 

(d) Whether penalty of Rs. 8 lakhs under Rule 26(1) of the CER and Rs. 

2,29,320/- under Rule 26(2) of the CER imposed on Appellant No. 2 is 

correct; 

(e) Whether penalty of Rs. 6,46,720/- imposed on each of Appellant No. 3 and on 

Appellant No. 4 each under Rule 26(1) of the CER is proper; 

(f) Whether penalty of Rs. 2,29,320/- imposed on Appellant No. 3 and Appellant 

No. 4 under Rule 26(2) of the CER is correct; 

(g) Whether penalty of Rs. 4,65,478/- again imposed on Appellant No. 5 

under Rule 26(1) of the CER is correct? 
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6. I find that the officers of DGCEI conducted coordinated search and 

inquiry at the offices of the appellants, various Brokers, Proprietor, 

Transporters, Gujarat Maritime Board (GMB), Angadias, market research 

agencies, etc., from where incriminating documents like Diaries, Note books, 

Registers, permits/trip registers, etc. were recovered and statements of 

concerned persons recorded under Section 14 of the Act. 

6.1 I find from the statements of Appellant No. 2, Appellant No. 3, 

Appellant No. 4 & Appellant No. 5 and the entries recorded in the 

Diaries/Note books/Registers/permits, etc. recovered during search that the 

manufacture and clearances of excisable goods, namely, MS Plates, MS 

Scrap, etc. to buyers were made against unaccounted / cash transactions. 

The Appellants recorded unaccounted transactions in their private records 

and explained the details of these private records and the transactions 

recorded therein Appellant No. 2, Partner of Appellant No. 1 through 

statement dated 23.11.2012, has inter-al/a, accepted clandestine removal 

of the excisable goods by Appellant No. 1 as reproduced at Para 7 of the 

Show Cause Notice and these are as under :- 

Question -
You are being shown the trip registers of following  

transporters, having their offices in Bhaunagar. Theses trip registers are 

recovered front the respective transporters during the seaches conducted 

by the officers of DGCEI, hmedabad during the year 2010. 

a. •.Bhumi Transport 

.b. Bhatinda Rarnpura Carriers 

Blkaner Pu njab Haryana Roo4lines 

d Ludhiana C3ujarat Roadlines 

e New Jai Sharikar Transport Co 

f Shrt (3urunanak Road Carriers 

go Vadhman Transports 

t rs in thezr own 

name of the person who 
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Queition. 12; As seen and stated by you, in majority of the eases 
details of trucks supplied by the abøve transporters for loading of the 
from your company, wihed with the 1lew once of Scrap by LJQLir Scrap 

and Invoices issued, But in some cases, no fUoices could b mpany 
oorresponthng to the entries oj trucks supplied to yo con e traced 

fransporters for loading of scrap: 4:uiexure-TR.2,2
JMfl9 such V 

Obove 

prepared. Please exam joe the same and give your Cases is 

Answer 12 1 have seen 4nnexure TR 1 2 and - a Vie same. j cannot co,nmeri pn the errIcs made in trans, - 
 Ptiiig  j, 

Moreover, as stated ahov, we sell mostly through rter. register 
Agent 

intefld 
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booked the truck, place or Plot. Number from where goods. iuere to 

loaded, ,cqistlatio7l niiniber of truck which WOS sent for loading the 90o 

dcstrnaMofl to where such goods were to be transported etc 
p 1  

and coifirim 

Answer R: Yes, I have seen all such registers and 
conJi17fl that whereve, 

the eiilrij shOWs plot nthc' 82, If j,citcilltS to either oUr indent of truck 

the jndenl nrnde by our brokers through whom the goods are sold. 

Qteston 9 You are being shown the 
statements of respon.sibi 

pCIOns of above fl1E'?11107U3C1 
t,ansporters who in their respective 

StOtflCfl-ts, coiifinuiea that once the vehicle/truck is supplied to indetitinig  

party, it WaS 1oaded with the goods and goods were transported Outside 

Along ShiP breaking yard After going through the statements of the 

transporters, please give your explanatiOn. 

Answer 9 1 have gone through the statements of the above mentioned 

transporters. It is agreed that in most of the cases when the vehicle was 

indented by us and it is loaded with the goods from our unit But 

sometimes, due to iwn agreement with the dnuers of the truck about the 

load to be carried, or for any other matter, the vehicle so indenteal was not 

loaded from our unit. 

Question. 10: You are now shown Annexure-TR.1, prepared on the 

basis of the above said detailsfortrucks indented for loading of scrap from 
the Plot number 82 which represents your company Please see the 

worksheet and confirm. . 

Answer - 10: 1 have seen the Annexure-TR.1. After going through the 

entries mentioned therein, I confirm  that the entries shówng indent of 
trucks and trucks supplied, peitains to our plotnurrther 82, Along, 

Question- 11: The details of above said Annexure-TR.1 were 
compared with the invoices issued by your company Anne,are-TR..1 1 

showing the comparison of details of trucks SUppJid to you as m t' 
in the trip registers of above transporters and invoices issued ioned 

respective dates or next day, is prepared. Please see and offer your 

4nswer 11: Ihauc seen the Anflexure-TR.11 
and the comparison  of 

invoices issued by my wiit I agree that the truck mentioned 
ifl there were 

either indented by us or by our brokers and Were loaded from my Unit and Irwolces tallied with i.ucli entries confirm the 
loading of goods from our 

units 

ôoriunertts, 
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trucks from transporters. It may be possible that agents might have 

bo0k trucks givng our plot numbers reference but actually trucks might 

• haye been load ed from other plots. 

• - 13: Do you know that Gujarat Maritime Board, having 

control over the Alang Shipyard, issues daily pennit to the vehicles/trucks 

having registration with RTO, other than Bhavrtagar. 0MB also maintains 
a gate entry registers at the main gates of ship breaking yard. It contains 

the date wise details regarding permit number issued to the vehicles 

entering the yard, their time of entry in the ship breaking yard and' their 

time of departure from the yard. DGCEI could obtain some of such gate 

registers from 0MB. You are being shown the details of such registers 
annexed in .the annexure. The details of the many trucks supplied to your 

company by 'above transporters, including the trucks for which no invoices 
appear to be Lssued, appear therein, and it can be seen that such trucks 

were there in the ship breaking yard for more than 6 to 7 hours which can 

'be considered as a normal loading time. After seeing the above details, do 

you agree that for certain trucks supplied to your company for loading of 

scrap were loaded from your company but no invoices were issued for 

clearances made through said trucks.2 , 

Answer - 13: 1 have seen the details of GMB registers and I have also 

seen that in case of the trucks appearing in Annexure-TR.1 .2, 0MB permit 

is issued. It therefore shows that such trucks were loaded with goods from 

any one of units in Alang Ship recycling Yard. As I stated above when the 

agent intent trucks for loading, it might happen that trucks went to some 

• other place and go,t loaded. Since it is not loaded fromour unit, no invoice 

was issued by our unit. - 

Question - 14: 'Do you agree that the trucks detailed in Annexure-TR-

1.2 prepared in respect of your company, were loaded from your company 

and scrap was cleared without issue• of 'any sales invoice and- without 

payment of Central Excise duty? 

Answer - 14: 1 agqin state that the trucks mentioned -in Annexure-

TR.1.2 are not loaded from our units. 

'Question - 15: ' Do you confirm that indent for truck to load the scrap 

from your unit, is placed with transporters only after the sale deal is 

'finalised? 

Answer - 15: Normally, we indent trucks for our consignment sale to 

M cVGovindgarh and to Direct sales. For that I i -idënt two to three trucks 

per day exclusively for goods to be transported to Mandi-Govindgarh and 

for direct sale to local buyers, (Within Gujarat). In case of sale through 

broker, it is broker-  who indents for the truck and I agree that he would 

indent for truck only after the deal isflnalzsed. - 

16 How can you say that your agents have intent trucks on 

umer even fntaterkLl were to be loaded from other plots.? 

I do not mean that our agents always intents trucks on 

•
Ansu)r .16: Because certain trucks intented on our plot has not 

hed out plot and n0t loaded from our plot, Ipresume this could be one 

of the possibilitY. 
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QuestIon. 17: You have seen the Arinexure-TR. 1. Do you agree that 64 

entries appearing in there pertain to indents for trucks made by you 

some of the cases and in most of the cases brokers have  indented th 

trucks? 

Answer - 17: I have once again seen the AnnexureTR I and Iconfl 

that based on the data available in transporters' registers, it iS Correct 

However, I co.itn.Ot cortftrni whether these tracks In fact were reached out 

plot No. 82 and got loaded ott that day. 

Que*tion• 18: You have seen the AnnexUreTR. 
1.1. Do you agree that 

out of 64 entries ap)earing in there pertaining to indents for trucks to load 

scrp fnt your unit, in 34 cases invoices are issued by your unit? 

AnsWer 18: I have once again 
seen the Annexure-TR. 1,1 and I 

confinrt that on comparing the entries of trucks supplied by the 

transporters with invoices issued by my unit, it is correct. 

QUeStIOn- 19: What can be the reason for no invoices app 9ar to be 

issued in case of remaining 30 entries? 

Answer - 19: I once again state'that in these cases, the trucks have 

not come to our plot No. 82 and no goods were cleared through these 

tracks from our plot. 

Question . 20: Do you know Shri Eharat Sheth of Bhavnagar who is 

working as a broker of ship breaking materials? Have you done any 

business or sale of ship 'breaking scrap of your company through him? 

Answer• 20: Yes, I know SM Bharat Sheth. He is one of the major 

brokers in Bhavnagar. We have sold scrap through him. 

Question 21: Do you know Shri Vinod Patel and Shri Kishor Patel of 

Bhavnagar who are engaged in business of .s'hp .breaking materials as 

brokers/dealer? 

Answer - 21: Yes, I do know them. They are brokers of ship breaking 

materials in Bhavnagar. 

Question - 22: The officers of DGCEI,Ahmedabad conducted sarc.l in 

the residence cum business premises of Shri Vinod Fatal and his brother 

Shri Kishor Fatal on 30.032010. During the search, certain private records 

including diaries were recovered from his premises and withdrawn by the 

officers. The details maintained by Shri Vinod Patel are written in czphered 

and coded manner. To get the explanation about the details written in the 
said diaries, statements of Sh,-j Vjnod Patel were recorded during the 

1.nuestigat ion. He in many cases decphered the details written by him in 

the above said diaries. You are being shown all the statements of SM 

Vinod Fatal, After going through the same, please give your comments. 

Answer. 22:
1 have, gone through the explanations given by Shri Vinod

and after seeing the records and details therein, I agree that 
decoding in respect of our plot is correct. 

Question. 23: 
You are being Shown one page rio. 

24 Qf4tar)'NO. A/5 
The entry appears at right hand side bottom rou. 

boo. 25/11 Mlesh'82) 
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pec
oding of the above entry it can be seen that 1000 means Rs. 

i,00,000/-  received, 25/1
1 is the date of receipt of 25-11.2O09 

Ntlesh means name of the person of M/s. Kiran Ship Breaking Company and 
(s)means Plot No. 82 of ship breaking yard, Alang of MIs. Kiran 
Sh Breaking. Company. 

This entry show that cash of Rs. 1,00,000/- 
was paid by Shri Vinod Patel to M/s, Kiran Ship Breaking Company. 

why did Shri Vinod Patel paid your company Rs. 1,00,000/... on 25-11-

2009? Do you agree that the above amount was paid in cash to your 

company against the sale of ship breaking material sold illicitly through 
Shri Vinod Patel? 

Answer - 23:
I have seen the aboveentry in private diary A/5 of Shri 

Vinod Patel. In this connection I state that we have not received any cash 

amount from Shri Vinod Patel. We do not have any employee or person in 

the name of Shri Nilesh. Therefore, .1 hav no comment on the entry made 

by Shri Vinocl Patel in his diary. 

Questton - 24: You are being shown one page no, 45 of diary no. A/S. 

The entry appears in there reads as under; 

Left side Right side 
20000 7/10 Kiran(JA) 20000 7/10 Poornima 

From decoding of the above entry it can be seen that on left hand side 

20000 mearLs Rs. 20,00,000/- received, 7/10 is the date of receipt, Kiran 

means MIs.  Kiran Ship Breaking Company, JA denotes Jayanti 

Amba, refrs to Artgadia. On the right hand side . 20000 means Rs. 

20,00,000/- paid to Poomima, which is an Angadia company by Jayanti 

Amba. 

Why did you pay Rs. 20,00,000/- to Jayanti Amba on 07-10-2009? Who 

was it to be delivered? Do you agree that the above amount was paid in 

cash to Jaganti Amba against payment received in cheque for issue of 

invoice without supplying material? 

An)swer 24: I have seen the above entry in private diary A/5 of Shri 

Vinod Patel. In this connection I state that I have not paid any amount to 

Shri Vinod Patel. I cannot offer comment on the entry made in the diary. 

QuestLon - 25: You may peruse Pages No. 38 of Pocket Diary marked 

as "A/7" seized from Shri Vinod Patel On 30-03201O. On the basis- of 

information contained in the said diary Arinexure - A. 7.2 is prepared. As 

per this entry, your company had supplied material but no Central Excise 

invoice was issued. Do you agree? 

Answer - 25:
1 have seen Page No. 38 of pocket diary marked A/7" 

of Shri Vinod Patel. I do not have any knowledge regarding any such 

material supplied to Shri Vinod Patel. Moreover, I have no comments to 

offer on the entries made in his private diary. 

Question - 26: 
You may peruse page No. 61 & 75 of Pocket Diary 

marked as "A/9" seized front Shri Vinod Patel on 3003201O. In these 

• 
pages, Shri Vinocl Patel has shown purchase of materials from your ship 
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breaking yard No. 82. No Central Excise invoice WaS Issued 

dates fcfr these materials. Do yot agree?
0 te 

Answer - 26: I have seen Page No. 61 & 75 of pocket dia mark 

A/9' of Shri Vinod Patel: I do not have any knowledge regarding 

such material supplied to Shri Vinod Patel. Moreover, I have no comme 

to offer on. the entries made in his private diary. 

QuestIon -27: You may peruse page No. 18 of Pocket Diary marked 

'A/10" seized from Shri Vinod Patel on 30-03-2010. In these pages, sj 

Vfrwd Patel h'ic shown purchase of materials from your ship breaking 

yan No. 82. No Central Excise invoice was issued on these dates for 

these materials. Do you agree? 

Answer - 27: I have seen Page No. 18 ofpocket.diary marked "A/10 

of Shri Vinod Patel. I do not have any knowledge regarding ang such 

material supplied to Shri Vinod Patel. Moreover, I have no corn J'nents to 

offer on the entries made in his private diary. 

Question - 28: As per the information received from Shri Vinod Patel 

(contained in CD) on 30-03-2010. your Company has supplied "tViite 

Ha.rd" (Propeller) on 01-04-2008 to M/s. Maruti Metal Industries, 

Bharinagar through Shri Vin.od Patel. But no Central Excise invoice was 

issued for this consignment. Do youagreep 

Answer - 28: I state that as per my knowledg we have sold only 

one propelWr vIz., "White I-lard" to ,M/s. Mczruti Metal Indu.stries, 

Bhczvnagar through S/in Vinod Patel Thzs matenal was cleared under 

invoice No. 893 dated J5-.02-200B, The date shoO as 01-04-2008 is not 

• correct. We have paid Central Excise duty 
Ofl Clearance of this 

consIgrtmeflt. 

10.9.4.3 Shri Ram Krishari Jairt was shown the above page NO. 45 of tIle 

diary A/S and he was asked cIarii' the reason of cash transact 

recording his statement on 23.1 L2012. The question put to hire and 

answer given by him is re-produced herein below - 

QtZeStiOfl - 24: You are being shown one page 'w. 45 of diary 

ji. appears in there reev1" as under 

Le side • .ht side 
20000 2OQO,  7/10 Poorrwntl  

Decoding of the above entry it can be seen that in left hand side 2000o 
means Rs. 20,00,000/ - received, 7/10 is the date of rece1pt Kirazz msan 

s. Xir'an Ship Breaking Company, L4 denotes Jczywzti Amba, refers 
to Arzgadil7  On the right hand side 20000 means Rs. 20,00,000/- paid to 
Poomima, which is an Angadia company by Jayanti Amba. 

V.Thij did you pay R.s. 20,00,000/- to Jayanti Amba on- 07-10-2009? Who 
was it to be delivered? Do you agree that the above amount was paid in 
cash ro Jayanti Amba against payment received in cheque fbi- isszie of 
inzoice without supplying material? 
Answer - 24: I have seen the above entry in private diary A/5 of Shri 
Vfrzod J½teJL hi this connetion I state that I have not paid any amount to 

 Vinod PatI I cannot offer comment on the entry made in the diary. 
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6.2 Statements of brokers, namely, S/Shri Tony Bhatiya on 23.8.2011, Satish 

Gupta on 24.8.2011, Pitram Sharma on 24.8.2011, Vinod Bhanadari on 24.8.2011, 

Manoj Gupta on 24.8.2011, Pavan Agarwal on 24.8.2011, Pradip Gupta on 

25.8.2011, Dharmendra H. Sanghvi on 25.08.2011 and Indrapal Yadav on 25.8.2011 

were recorded under Section 14 of the Act who were involved in the unaccounted 

clearances of the excisable goods of Appellant No. 1 wherein they have agreed in 

their respective statements recorded under Section 14 of the Act which has been 

summarized at Para 4.9.13 of the Show Cause Notice as under :- 

4.9.131 Outcome of Investigation from brokers with 

reference to trip registers 

49.13(a) On perusal of the statements of the varioUS brokers, as mentioned 

abOve, it is revealed that these brokers are doing the business of broldng of 

ship-breaking drap for. more than 5 to 10 years and some of them are dealing 

with ship-breaking scrap for more than .0 years and as such they have vast 

and in-depth knowledge of business of broking in the said business. These 

brokers have stated & given the names/details of the ship-breaking units for 

whom they acted as broker, which includes M/s Kiran Ship Breaking 

Company. They have given the naines• of Rolling Mills! Induction furnace 

units/traders to whom the scrap/plates were sold by the ship-braking units 

through these brokers. They have also given the details of transporters who 

have transported the goods from ship-breaking yard to the respective 
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l. Nc, tr/Azu,326 

on th lllstruetlonH brokcl.N 
i'hC/ hLtVe ilso pr(,vjcj the details 9bOUt 

the procedure ti&ii,. thc orth,r,4 for 
Supply of scrap/plat, to the 

buyers Snd price at Which the goods are to be supplied, They have 
alsO 

adflLtted that they Used to oantact the tran$port.s 
for providing of trucks tO 

e speCifiC plot of Ship-breaking units, 

4,9.13 (1,) 
From the Trip/booking registers maintained by the transporters as 

discussed hereinabove, it is observrj that these trip/hooking registers contain 

the details such as date
Which truck was sent Lu respective ship breal&ig 

njt, truck number, destination, name of the broker, weight of the goods to be 

transported, description of the goods, plot number of the ship breaking unIt, 

etc. The key persons of the transporters have also categorically admitted in 

their respective statements that the truck was invariably sent to the plot 

number of the ship breaking Unit mentioned therein and the goods were 

transported on the respective dates to •the destinations mentioned in the 

trip/book registers. 

4.9.13 (o) Now, when the details of ship-breaking units with whom the 

brokers used to deal with and as stated by them in their respective statements, 

are compared with the details of ship-breaking units mentioned in the 

trip/booking regsters against the respective brokers, it is observed that both 

the details are found +l1jed. It is therefore clear that the details mentioned in 

the trip/booking registers maintain by the different transporters regarding 

the transpo.
*tjon of scrap/plates from the respective ship-breaking units 

alonith other details are true and correct and as such genuineness of these 

trip/booking registers are proved beyond doubt, The voluntarily statements, of 

th brokers further corroborat
the details mentioned in the said trip/ 

booling registers & the statements of the respective transporters. 

6.3 The statements of transporters, namely, M/s. R. K. Transport Company on 

7.4.20 11, 15.6.20 11; M/s. Bhumi Transport on 4. 10.2010, 6.4.2010, 15.6.2011 and 

M/s. Bikaner Punjab Haryana Roadlines on 6.4.2011, 15.6.2011, M/s. Batinda 

Rampura Carriers on 6.4.2011, 29.6.2011, M/s. New Jaishankar Transport on 

4.10.2010, 6.4.2011, 6.7.2011, M/s. Vardhman Transport on 6.4.2011,25.6.2011, 

M/s. Shree Gurunanak Road Carriers on 24.2.20 11, 6.7.2011, M/s. Ludhiana Gujarat 

Roadlines on 6.4.2011, 15.6.20 11, etc. were recorded under Section 14 of the Act 

and these statements revealed that Appellant No. 1 was involved in clearances of 

unaccounted and non duty paid excisable goods; that the transporters did not 

have their own trucks and they supplied trucks to Appellant No. 1 on commission 

basis; that they noted down truck number, plot number of ship breaker, in their 

Booking I Trip / Day Registers along with the corresponding invoices, however, 
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where no invoice was issued, nothing was mentioned in their registers. I find that 

the records recovered from transporters have been decoded, explained and 

corroborated in very elaborate manner by incorporating scanned images of 

documents/records from Page No. 7 to Page No. 87 of the Show Cause Notice. The 

investigation also gathered details from the register maintained at the gate by the 

officials of Gujarat Maritime Board and the lower adjudicating authority has 

recorded as under :- 

3. 7.1 The invest,'ation conducted with transporters and from the 

statements recorded of different transport operators revealed that 

whenever the entries were made in the registers of transport operators, 

the goods were certainly loaded from the shio breaking plot. The details 

are entered in the trip/booking regLster maintained by the transporters 

and trucks provided by them to the Ship breaking units, scrap having 

weight from 24 MT to 28 MT were transported. The booking of truck and 

its entiy in Alang ship breaking yard was further confirmed by the 

registers maintained by the GMB. Shri Ram Krishna Jam, Partner of M/s 
Kiran gave statement before DGCEI, he was confronted with the entries 

found in the registers of the transporters where no corresponding 

in voices were found to-be issued by them or by their group of companies 

but he could not tender any tenable explanation and in turn stated that 

trucks were not loaded from units and such entries were cancelled. Shri 

Pam Krishna Jam stated in his statement that the truck bookings were 

cancelled in few cases however, his reply regarding cancellation of trucks 
did not stand any firm ground and answers given during the recording of 
the statement were not satisfactory. 

3.7.2 As per the prevailing practice for transport of scrap from Alang, 

the drivers pay entry fees to GMB and bring their' trucks inside ship 

recycling yard only when they are sure of getting full truck load and 

agreed freiiht charges. Further from the statement of the transporters 

it is clear and undisputed fact that the indents for trucks were always 

p/aced after the sale deal was finalized so as to avoid any kind of 

unnecessary charged to be paid to the truck owners. Further, I find that 

there is no scope of any other truck to get the goods for loading directly 

in the event of cancellation by some ship breakers. Therefore, I find that 

once the deal is fina&ed between buyer and seller, then only the 

transporter operators are contacted and truck is booked for transport of 

goods from the intended ship recycling yard. The facts is further 

supported by the entry made in the GMS register and fees paid by the 

truck driver for entering in the ship recycling yard, Alang. The statements 

of transport operators are supported by the entries in the GMB registers 

and further corroborated by non satisfactory reply given by Shri Ram 

Krishan Jam in this regard. Further, Shri Ram Krishna Jam was not able 

to given any satisfactory proof regarding cancellation of trucks and deals 

with the buyers regarding entries that have not been correlated with the 

entries of GMB and entries in the register of transport operators. Thus, 

from the annexure prepared on the basis of registers of transporters, 

registers of G'MB and on the basis of average load carried by the truck 

from the premises of H/s. Kiran I find that excisable goods as worked 
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out in Annexure TR 1.2, obtained from ship breaking yard was removed 

dandestinely without issuance of proper Central Excise in voice and 

without payment of proper Central Excise duty. 

3.7.3 It is note-worthy to mention that the Trio/Booking Registers are 

maintained by the transporters in their ordinaiy course of business and 

Truck Number and Name of the Broker mentioned in the Th' Register 

are also tallied with the details of the in voices issued by the Shirj 

Breakers. Thus, authenticity of Thp / Booking Registers maintained by 

them cannot be ruled out in view of its corroboration with the records of 

GMB. I, therefore, find that in respect of those entries contained in 

Th/Booking Registers pertaining to M/s Kiran where no corresponding 

invoices are issued; goods have been cleared dandestinely without 

payment of Central Excise duty by N/s Kiran. Accordingly, allegation in 

the Show Cause Notice that N/s Kiran has cleared the shio-breaking 

goods is proved. I, therefore, find that in respect of those entries 

contained in Thn/Booking Registers pertaining to N/s. Kiran where no 

corresponding in voices are issued; goods have been deared dandestinely 

Without payment of Central Excise duty by M/s K/ran. Therefore, from 

the outcome of the in vestigation with transporter and evidences obtained 

from GMB, I find that N/s. Kiran has evaded Central Excise Duty by 

dandestine removal of excisable goods. 

3.8 The DGCEI a/so conducted inquily with Transporters, Brokers, GMB 

authorities, research agencies with regard to valuation of scrap and 

Noticee No. 1 etc. to unearth the illicit activities of dandestine removal 

of goods, supply of phony invoices, diversion of goods and 

undervaluation of goods. The perusal of statements of Angadia revealed 

that they were engaged in transfer of cash amount pertaining to Ship 

breaking unit and its related units. They have accepted that they were 

used to transfer amounts on behalf of ship breaking units, rolling mill 

units, furnace units, dealers, traders and brokers. The Th/Booking 

registers, maintained by the transporters mentions about deployment of 
vehicles for loading at various ship-breaking units. The register 

maintained by GMB at A/ang is containing details of arrival of vehides at 

the respective plot as per the entries available in Trip/Booking Registers 

maintained by the Transporters and thereby supporting the entries 

maintained by transporters." 

6.4 Appellant No. 1 has contended that the lower adjudicating authority has not 

allowed cross-examination of the transporters, Shri Mahendrabhai Rana etc. and 

therefore, the principles of natural justice have been violated. In this regard, I find 

that the lower adjudicating authority has held as under :- 

'3. 11.1 I further find that there is no provision in the Central Excise 

Law for seeking cross-examination. Hon 'ble Madras Hi'h Court in the 

case of K. Ba/an v/s Govt. of India reported in 1982 

ELT(O1O)386,Madras, had held that riiht to cross examination is not 
necessarily a part of reasonable opportunity and depends upon the 

facts and circumstances of each case. It largely depends upon the 
adjudicating authority, who is not guided by the ru/es of evidence as 

f\QPage 21 of 37 



A. No: V2/548,549/BVR/2017 20,23,31/2018-19 

22 

such who most offer such opportunity to the patty concerned as would 

assure him proper opportunity to defend himself The case of K Ba/an 

V/s Govt. of India reported in 1982 EL T(010)386 was distinguished by 

Hon 'ble Tribunal Ahmedabad in ARYA FIBRES PVT LTD. Versus 

COMMISSIONER OF C. EX, AHMEDA BAD-Il reported at 2014 (311) 

EL. T 529 (Tn. - Ahmd.) wherein it was held as under:- 

1133 In K Ba/an 's case (supra), the Hon Vie Madras High Court states 

that the necessity of cross examination depends upon the facts and 

circumstances of each case. The Adjudicating Authority has to give an 

opportunity to the party concerned as would assure him proper 

opportunity to defend himself Opportunity of cross examination is 

given wherever it is relevant, justified and genuine and is not for 

protracting the proceedings. The decision in GTC Industries case 

(supra) is again to the effect that cross examination cannot be granted 

as a matter of routine and is to depend upon the facts of each case. 

This Tribunal 's decisions cited in the latter of 10-10-2008 are also to 

similar effect - that cross examination is not a/ways a mandatory 

procedure to be adopted in all cases, The request should not be 

dismissed arbitrarily or without exercising its discretion in the facts of 

each case. The Adjudicating Authority may refuse cross examination 
for justifiable reasons... 

3.11.2 Similarly, in the case of Akankshaom Ply-N- Wood Pvt. Ltd vs. 

Commr. of Cus. & C. Ex., Aurangabad reported at 2004 (177) EL T 1150 

(Tn. Mumba,9, Hon Vie Thbunal, in their order, in para 6, has held as 
under: 

"6  Their contentions that principles of natural justice 

are violated inasmuch as cross-examination of persons, whose 

statements are relied upon, has to be wei'hed in the light of the facts 

that all the statements relied upon were placed before them. They had 

all the opportunity to demolish these statements during the 

proceedings. Cross-examination cannot be c/aimed as a matter of right 
in departmental proceedings, 

3.11.3 Further, the Hon'ble Thbunal, in the case of M/s. Beauty 

Dyers v. CCE, Chennai reported in 2001 (136) EL T339 (Tn. -Chenna,) 

has observed that Non-availability of witnesses for cross- examination 

not a fatal flaw when the findings are based on document about which 

there is no credible explanation and nothing on record to show 

statements not voluntary or effectively retracted within close proximity 

of the time these were detained. 

3.11.4 In view of above facts, I find that request for cross-
examination Noticees does not merit consideration and hence cannot 

be acceded to." 
[Emphasis supplied] 

6.4.2 I find that Appellant No. 2, Appellant No. 3 and Appellant No. 4 who 

tendered their elaborate statements under Section 14 of the Act during investigation 
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have admitted (on being confronted with the incriminating Diaries/Notebooks etc.) 

that the entries showing transactions and not tallying with their statutory records 

are related to the goods cleared in clandestine manner without payment of CE duty. 

Further, records recovered from Gujarat Maritime Board, capturing movement of 

trucks, also corroborate the details of transactions for which no CE duty was paid. 

Further, records recovered from Gujarat Maritime Board, capturing movement of 

trucks, also corroborate the details of transactions for which no CE duty was paid. 

I also find that Appellant No. 5 in his statement dated 1.1.2011 on being confronted 

with seized records admitted that sheets containing title "MMI" were containing 

transactions pertaining to his firm, M/s. Maruti Metal Industries. I find that Appellant 

No. 1 is trying to blow hot and cold together, inasmuch as on one hand they are 

admitting that they have cleared the impugned goods clandestinely and on the other 

hand they are contesting duty evasion without any evidence in their favour and 

merely on technical grounds. Therefore, I find that findings of the lower adjudicating 

authority are appropriate in this regard and cross — examination do not have any 

bearing on the outcome of the case, especially when there are overwhelming 

documentary and oral evidences against Appellant No. 1. I would like to rely upon 

judgment of the Hon'ble Madras High Court in the case of M/s. Lawn Textile Mills 

Pvt. L. reported as 2018-TIOL-1924-Honble CESTAT-MAD-CX wherein it has been 

held as under 

'30. The above facts will clearly show that the allegation is one of 

dandestine removal. It may be true that the burden of proving such an 

allegation is on the Department. However dandestine removal with an 

intention to evade payment of duty is always done in a secrete manner 
and not as an open transaction for the Department to immediately detect 
the same. Therefore, in case of clandestine removal, where secrecies 

involved, there may be cases where direct documentaiy evidence will not 

be available. However, based on the seized records, if the Department is 

able to prima facie establish the case of dandestine removal and the 

assessee is not able to give any plausible explanation for the same, then 

the allegation of dandestine removal has to be held to be proved. In other 

words, the standard and degree of proof which is required in such cases, 
may not be the same, as in other cases where there is no allegation of 

clandestine removal." 
[Emphasis suppliedj 

6.5 In this case, the incriminating private records seized during investigation 

have been duly corroborated by Appellant No. 2, Appellant No. 3, Appellant No. 4 

brokers, transporters, Angadia, records of Gujarat Maritime Board. I, therefore, 

uphold demand of Central Excise duty of Rs. 12,13,956/- as detailed in Annexure — 

TR.1.2 and Rs. 1,64,458/- as detailed in Annexure — KBS -ito the Show Cause Notice. 
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6.6 I find demand of CE duty of Rs. 6,46,720/- ( Rs. 4,65,478/- Annexure — VK - 

1, Rs. 97,828/- Annexure VK-2 and Rs. 83,415/- as per Para 10.12 of the Show 

Cause Notice) has been arrived at on the basis of entries found in Diary/Note book 

/ Pen drive / CD retrieved from Appellant No.3 and Appellant No. 4. The details 

contained in the said Diary/Note Books mention dates of clearances, quantity, rate, 

address of plot number of Appellant No. 1 as Plot No. "82" etc. from where the said 

transactions of clandestine removal were recorded. Authenticity and veracity of the 

diaries, private records and storage media have been established and corroborated 

in the instance case vide statements of Appellant No. 3 dated 19.04.2010, dated 

20.4.2010, dated 20. 12.2010, dated 23.12.2010, dated 3.1.2011; statements dated 

20.4.2010, dated 17.9.2010 and dated 1.12.2010 of Appellant No. 4 and statement 

dated 1.1.2011 of Appellant No. 5. The answers to Question No. 21 to Question No. 

28 of the Statement dated 23.11.2012 of Appellant No. 2 also lend credence to 

the authenticity of the unaccounted transactions in this regard. The inescapable 

inference that can be drawn from the transactions recorded in the recovered 

Diary/Note books / storage media are genuine and not imaginary or rough details or 

estimates as has been attempted to be made out by the Appellants and therefore, 

importance of private diaries, etc and confessional statements recorded in connection 

with these diaries / storage media cannot be whittled down by bald submissions of 

Appellant No. 1. The impugned order has findings on the basis of appreciation of the 

relevant pages of diary marked as serial Nos. A/7, A/9, A/10 and CD containing 

details of clandestine removal at Para 3.14 of the impugned order. Many statements 

of Appellant No. 3 and Appellant No. 4, both brokers have also been recorded wherein 

modus oprandiand decoding of details of Diaries / storage media has been explained 

at length. 

6.6.1 In view of above evidences and statements of Appellant No. 2, Appellant 

No. 3 and Appellant No. 4, I find that demand of CE duty of Rs. 6,46,720/- has 

been correctly confirmed by the lower adjudicating authority. 

6.7 I find that CE duty demand of Rs. 20,25,134/- is on account of clandestine 

removals as detailed at Annexure TR-1.2, Annexure — VK -1, Annexure -VK-2 and 

Para 10.12 of the Show Cause Notice, and the statements recorded during course of 

investigation are substantial piece of evidences, duly corroborated which have not 

been retracted at any stage by the statement makers and therefore, as per the settled 

legal position sanctity of the same cannot be undermined by bald arguments only. I 
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further find that the authenticity of the records seized from the premises of Appellant 

No. 1 and other premises have been duly corroborated and tallied with the records 

of Appellant No. 1 and CE duty on the clandestine clearances of the goods non 

accounted for in the record of Appellant No. 1 have been raised. The Hon'ble CESTAT 

in the case of Lawn Textile Mills Pvt. Ltd. reported as 2018-TIOL-1924-HC-MAD-CX 

has held as under :- 

"30. The above facts will c/early show that the allegation is one of 

clandestine removal. It may be true that the burden of proving such an 

allegation is on the Department. However, dandestine removal with an 

intention to evade payment of duty is always done in a secrete manner 

and not as an open transaction for the Department to immediately detect 

the same. Therefore, in case of dandestine removal, where secrecies 

involved, there may be cases where direct documentaIy evidence will not 
be available. However, based on the seized records, if the Department is 

able to prima facie establish the case of dandestine removal and the 

assessee is not able to give any plausible explanation for the same, then 

the allegation of dandestine removal has to be held to be proved. In 

other words, the standard and degree ofproof which is required in such 

cases, may not be the same, as in other cases where there is no 

allegation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, 

which were put forth except for simple and flimsy retraction. If the 
assessee had sufficient records to establish their innocence, nothing 

prevented the Managing Director to say so while making the retraction. 

There was no attempt made by the assessee to state their case by 

coming forward to give a statement and producing records. The 

allegation of parallel in voicing has not been disproved in the manner 

known to law. Thus, we find that the Adjudicating Authority, the 

Appellate Authority as well as the Thbunal concurred on facts and each 
of them has given independent reasons for their condusion. 

32. Thus, in the absence of any perversity in the findinci. the Court cannot 

inteifere with the factual finding recorded by the authorities as well as 

the Thbunal, as the scope of the appeal before this Court under Section 
35G of the Central Excise Act is to decide of a substantial question of/aw. 

We find there is no question of law, much less a substantial question of 

law arising for consideration in the instant case. Thus, the appeal filed by 
the assessee is dismissed." 

[Emphasis supplied] 

6.8 Appellant No. 1 has argued that demand of duty cannot be confirmed on the 

basis of private records and third party statements without support of other 

evidence like production, statement of buyers', transportation, etc. In this regard, 

I find that both the key persons of Appellant No. 1, transporter, brokers, Angadias, 

Accountants, Partner, etc. have categorically admitted and identified the entries in 
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the private incriminating records. Further, brokers and transporters have admitted 

to have sold / transported goods belonging to Appellant No. 1 without CE invoices 

and without payment of duty. I also find that the demand has been computed on 

the basis of Annexures prepared during investigation based on private incriminating 

records recovered during searches carried out at the premises of Appellant No. 1 

and same have also been tallied with the statutory record of Appellant No. 1 and all 

vital links involved in the case have corroborated the evidences gathered during 

investigation and therefore, demand cannot be said to confirmed without concrete 

evidence and third party statements. 

6.9 It is fact that no statement has been retracted and hence, the statements have 

sufficient evidentiary value. I find that all evidences in the case are vital and hard 

evidences and are sufficiently proving the case against the appellants. In this regard, I 

rely upon the decision of the Hon'ble CESTAT in the case of Om Prakash Agarwal 

reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been held as under :- 

"5. I note that in both the proceedings a/most identical set of facts 

were involved. The allegation was that based on evidences collected 

from the suppilers's/de, unaccounted rece1ot and further manufacture 

of duthble items by the appellant was sought to be sustained. 

Admittedly, the case is not only based on the material evidence 

collected from the supplier's end and a/so as corroborated by the 

responsible persons of the supplier's end. The receipt and use of the 

such unacco unted raw materials for further manufa cture has apparently 

been admitted by the appellants and due duty short paid has also been 

discharged during the course of investigation itself The appellants great 

emphasis on non-availability of the further corroboration by way of 

details of transport, money rece,t, etc. In the present case, the 

evidences collected from the supplier's site is categorical and cannot be 
disputed. The private records of the suppliers have been corroborated 

and admitted for the correctness of their contents by the persons who 

were in-charge of the supplier's units. When such evidence was brought 

before the partner of the appellant's unit, he categorically admitted 

unaccounted dearance of dutiable items. However, he did not name 

the buyers to whom such products were sold. In such situation, it is 

strange that the appellant has taken a ølea that the department has not 

established the details of buyers and transport of the finished goods to 

such buyers. It is seen that the records maintained by the suppliers,  

which were affirmed by thepersons in-charge cannot be brushed aside. 

It is not the case of the appellant that the suppliers maintained such 

records only to falsely implicate the appellant. In tact, the supply of 

unaccounted raw materils has been corroborated by the partner of the 

appellant's firm, In such situation, it is not tenable for the appellant to, 

now in the appeal stage, raise the point by requirement of cross-

examination, etc. Admittedly, none of the private records or the 

statements given have been retracted or later contested for their 
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authenticity. In the appeal before the Tribunal, the appellant is makinq 

a belated assertion that the statement by the partner of the appellant-

firm is not voluntaiy. Various case laws relied upon by the appellants 

are not of any support in the present case. In the cases involving 

unaccounted manufacture, the evidence of each case are to be 

appreciated for conclusion. As noted a/ready the third party's records 

at the supplier's side as affirmed by the person in-charge and further 

corroborated by the appellant cannot be discounted only on the ground 

of further evidences like transportation and receipt of money has not 

been proved. In a dandestine manufacture and dearance. each stage 

of operation cannot be established with precision. On careful 

consideration of the grounds of appeal and the findings in the impugned 

order, I find no reason to interfere with the findings recorded by the 

lower authority. Accordingly, the appeals are dismissed." 

[Emphasis supplied 

6.10 It is settled law that in cases of clandestine removal, the Department is not 

required to prove duty evasion with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 

Gumanmal reported as 1983 (13) ELT 1631 (SC) & Aaflot Textiles (I) P. Ltd. 

reported as 2009 (235) ELT 587 (SC). 

6.11 The statements, if not retracted, are legal and valid in the eyes of law and 

have to be considered as corroborative evidences as held in the cases of Naresh 

3. Sukhawani reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported 

as 2016 (331) ELT 321 HC-Delhi. I find that Statements admitting clearances of 

goods without payment of Central Excise duty and without issuing invoices are 

inculpatory and specific and not retracted and hence, admissible as held in the case 

of M/s. Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-DeI.) 

"14 On careful consideration of the facts and drcumstances as outlined 

above, I find that the statement of Director is the basis for the demand. The 

statement is inculpatoiy and is specific. The Director dearly admitted that 

the documents/private records recovered by the officei contained details 

ofprocurement of raw materials as well as dearance of finished goods with 
and without payment of duty. This fact is further strengthened by the 

obseivation that many entries in the private documents are covered by the 

invoices issued by the assessee on which duty stands paid.  The Director has 

dearly admitted the truth of the charts as well as dandestine dearance of 

goods covered by the entries in the private notebooks which are not covered 

by the in voices. Such statement is admissible as evidence as has been held 
by the Apex Court in the case of Systems & Components Pvt Ltd. (supra). 

The activities of dandestine nature is required to be proved by sufficient 

positive evidence. However, the facts presented in each individual case are 

required to be scrutinied and examined independently. The department in 
this case has relied upon the confessional statement of the Director which 
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is also supported by the mentioned entries in the private records. There is 

no averment that the statement has been taken under duress. 

15 In view of the foregoing, I find that the Commissioner (Appeals) 

has erred in taking the view that there is not enough evidence of dandestine 

removal of goods. Even though the statement of Shri Sanjy KejriWal, who 

is said to be the author of the private records recovered has not been 

recorded, it stands admitted by Shri Tekriwal, Director about the truth of 

the contents of the private notebooks. Consequently, I find no reason to 

diaiow thLs piece of evidence." 

[Emphasis supplied] 

6.12 I also rely on the decision in the case of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that private 

records seized from the possession of appellant's employee at the time of search 

showing entries for accounted as well as unaccounted goods which have been 

explained in detail and disclosed by GM of the factory tally with invoices I  gate pass 

is trustworthy; that statement of employee running into several pages and 

containing detailed knowledge to be considered reliable. I also rely on the decision 

in the case of M/s. Ramchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 

(S.C.) wherein similar view has been taken by the Hon'ble Supreme Court. 

6.13 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 

2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennal). Hon'ble CESTAT in the case of M/s. Karoni Engg. 

Works reported as 2004 (166) E.LT. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used against 

the maker. Therefore, the Appellant's reliance on various case laws are not 

applicable in light of the positive and tagible evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the case of M/s. N 

R Sponge P Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that when 

preponderance of probability was against the Appellant, pleading of no statements 

recorded from buyers, no excess electricity consumption found, no raw material 

purchase found unaccounted and no input-output ratio prescribed by law is of no 

use. 

6.14 In view of above, I find that the contentions raised by Appellant No. 1 are 

of no help to them and the Department has adduced sufficient oral and documentary 
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corroborative evidences to demonstrate that the Appellants were engaged in 

clandestine removal of the goods. I, therefore, find that the confirmation of demand 

of Rs. 20,25,134/- by the lower adjudicating authority is correct, legal and proper. 

6.15 It is natural consequence that confirmed demand of Rs. 20,25,134/- is 

required to be paid along with interest at applicable rate under Section 11AA of the 

Act. I, therefore, uphold order of recovery of interest under the impugned order. 

6.16 I find that this is a case of clandestine clearances of the goods which has 

been established. The ingredient for invoking extended period of demand and 

imposing penalty under proviso to Section 11AC of the Act are also available in the 

case as held by the Hon'ble CESTAT in the case of Sun Microsystems India P. Ltd. 

reported as 2016 (339) E.L.T. 475 (Tn. - Bang.) and hence, the impugned order has 

correctly imposed equal penalty of Rs. 20,25,134/- under Section 11AC(1) of the 

Act on Appellant No. 1. The lower adjudicating authority has also correctly granted U 
option of reduced penalty of 25 % on the conditions, as per Section 11AC of the Act 

to Appellant No. 1. 

7. Regarding confirmation of demand of duty of Rs. 58,87,447/- (Annexure — 

UV-1 to the SCN) on the ground of under-valuation, Appellant No. 1 submitted that 

the said charge has been confirmed on the basis of the rates obtained by them from 

various market research agencies which were higher than rates declared by 

Appellant No. 1 in its Central Excise invoices; that as per Section 4 of the Act, price 

prevailing at the time and place of removal is relevant for the purpose of assessment 

of duty and the transaction value charged by Appellant to different customers for
U 

assessment purpose must be accepted; that the demand raised by the department 

by rejecting the transaction value on the basis of rates obtained from market 

research agencies is liable to be set aside. 

7.1 The lower adjudicating authority has confirmed the charge of under-valuation 

inter-alia, giving findings as under :- 

'. 15 The Show Cause Notice alleged evasion of Central Excise duty 

by way of under- valuation of the goods obtained out of breaking up 
of sh,s. It is not in dispute that various Research Agencies circulate 

the price considering all the factors of demand and supply and there 

is no reason that prices circulated by such agencies are unrealistic one. 
It is in this backdrop that even Ship Breakers/ Brokers/Buyers also 
subscribe to such market research agencies to have an idea of 
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prevaillng prices so as to enable them to sell their goods at maximum 

rate. it is a/so not in dispute that the re-rollable p/ates ranging from 

size 8mm (4 An,) to 25m (14Ani) are emerged out of breaking up of 

ships and the majority of re-rollable plates emerged of breaking of 

shios are of 12 mm size. In order to substantiate this allegatio,j. the 

DGCEI conducted inquiry with various marketing research agencies 

including M/s Major & Minor with reference to pricing data of various 

which revealed that day to day price of 12mm size ofplates is almost 
equivalent to the averaqe price of all size within the range of 8mm to 
25mm.  

3.16 On comparison of the price mentioned in the invoices of M/s 

Paras vis-à-vfs of the prices circulated by M/s. Major & Minor, it was 

also revealed that in many cases the transaction value declared by the 

M/s Paras were far less than the actual value prevailing in the market 

during the respective period.  The ship-breakers have, by not declarinq 
the actual size / thickness of MS Plates cleared by them, undervalued 

MS Re-rollable Plates so as to enable them to declare only part of the 

value of such goods in the invoices and collect the differential value,  
over and above the dedared invoice value, by way of unaccounted 
cash amounts.  

3d7 I, therefore, find the substance in the allegation of under-

valuation in the present show cause notice particularly when diaries 

seized from Shri V/nod Patel and Shri K/shore Patel already containinq 

details of cash transactions with various Brokers / Shroffs /Angadias. 

Had the aforesaid allegation of under-valuation been not correct, there 
would not have been involvement of transfer of huge amount of cash 

which includes part of the undervalued cost of sh4' breaking materials. 

3.18 In view of the above, I agree with the contention of the DG'CEI 

that minor variation in price is obvious considering various factors fike 

payment terms, Quantity & Quallty of the goods, relation with buyers, 

demand and supply situation, therefore, 2% difference in price is 
considerable one. As stated above, Brokers / Ship Breakers / Buyers 

take the reference of the price quoted by market research agendes 

like M/s. Major and Minor. I, therefore, find and hold that there is no 

reason to doubt that price quoted by M/s. Major and Minor is actual 

one variation of(+J- 2%) i.e. rates of Plates and Scrap 2% lesser than 

the rate of MIs. Major and Minor is considerable. I, therefore, fully 

agree with the view adopted by DG'CEI that duty short paid on account 

of variation of price more than 2% is on account of undervaluation of 

the goods and rightly recoverable from M/s Kiran. Further, I also find 
that a large number ship breaking units, dealers from Alang and 

brokers were member of M/s Steel rates and were receiving day to 

day updated on the daily price rates of ship breaking materials 

thorough SMS alerts and emails. It is also revealed that M/s Steelrates 

were adopting the most scientific and appropriate analysis of the data 

qathered by them. The Ship breakers were fully aware of the rates of 

the scrap generated form shi breaking and intentionally undervalued 
the goods with intent to evade payment of Central Excise duty. 
Further inquiry was conducted with Joint Plant Committee, Kolkatta 
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and I find that in India, Joint P/ant Committee is the only institution 

which is empowered by the Ministry of Stee/ for the purpose of 

formulating guidelines for production, allocation, pricing and 

distribution of iron & steel materials in the country as well as to 

function as the official facilitator of the industry. JPC was constituted 

in 1964 by the Government of India under the powers conferred by 

clause 17 of The Iron & Steel Control Order, 1956. JPC consist of 

members and representatives from the Minist,'y of Steel, steel 
Authority of India Ltd., Tata Steel Ltd., Rastriya Ispat Ni'am Ltd., etc. 

With its authority and vast experience, JPC has maintained a 

comprehensive database which is considered to be the most authentic 

and reliable information on Indian steel industry. This database 

indudes capacity, production and stock of all the major steel producers 

of the country, domestic market price of iron & steel, FOB and CIF 

prices and landed cost of steel products, export-import data on iron & 

steel products, production and prices reserves for select materials for 

steel making, state-wise and category-wise details of dispatches of 

iron & steel, etc. Apart from the regular use by researchers, 

academicians, marketing/business strategies of entrepreneurs, 

financial analysis by the FIs and banks, some of the key uses of the 

JPC database indudes duty formulation on customs, excise, export, 

form ulation of GDP, Industrial Production Index, understanding of 

price trends, defend trade cases, formulation of Five Year Plans;' 

economic surveys and union budgets, State- wise flow of materials 

and logistics, etc. In short, the domestic price data on iron & steel 

products maintained by JPC is considered as the most authentic data 

of the type for the steel industry. Thus M/s Kiran and has undervalued 

their excisable goods with intent to evade payment of Central Excise 

duty & thus based on the calculation done by DGCEI I find that N/s 

Kiran have evaded Central Excise Duty of Rs. 5887,447/-" 
[Emphasis supplied] 

7.2 I find that demand of Rs. 58,87,447/- has been confirmed on the ground 

that Appellant No. 1 was fully aware of actual rates of the scrap generated from 

ship breaking and intentionally undervalued the goods with intent to evade 

payment of CE duty. The lower adjudicating authority has affirmed the valuation 

as per rates ascertained from the reputed market research agency. 

7.2.1 I also find that valuation of goods has been arrived at after scientific analysis 

of the data released by Joint Plan Committee, an institution empowered by Ministry 

of Steel, Govt. of India and market research agencies i.e. M/s. Major & Minor and 

M/s. Steelrate. Appellant has not disputed the said analysis, however, contested 

that no excess payment over and above invoiced prices was received by them. I 

find that Appellant No. 2 in his statement dated 23.11.2012 has admitted that they 

did not mention the thickness of the plates in the invoices. Relevant Q.32 and its 
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answer read as under :- 

"Q:32 Do you mention the thickness of plates on the invoices? If yes, 
since when? 
A. 32 We were not mentioning the thickness of the plates in the 
invoices issued by under Section. However from August, 2010, we 
have started declaring the thickness of the plates in the invoices." 

7.2.2 The contention that transaction value declared in the invoices under 

Section 4 of the Act cannot be rejected does not have force, when Appellant 

No.1 is involved in clandestine clearances and they did not specify the 

grade/quality of the goods in the invoice and diaries seized from Shri Appellant 

No. 3 (i.e. Vinod Patel) and Appellant No. 4 (i.e. Kishore Patel) already 

containing details of cash transactions with various Brokers I Transporters / 

Angadias, etc.. I, am, therefore of the view that appellant failed to establish 

the grade and quality of the goods cleared to justify the lower prices adopted 

by them and hence I find impugned order legal and proper and therefore, I 

uphold confirmation of CE duty of Rs. 58,87,447/- along with interest and 

imposition of equal penalty under Section 1 1AC of the Act. 

7.3 In view of above, I do not find the impugned order improper and accordingly, 

uphold confirmation of CE duty of Rs. 58,87,447/- along with interest thereupon 

and equivalent penalty under Section 11AC of the Act. In this regard, I rely upon 

the case laws as under 

(I) ISMT Ltd. 2017(6) GSTL 298 (Tn-Mum) 

"Z Hon 'ble High Court of Madras had an occasion to decide the issues 

whether discharge of duty before issuance of show cause notice shall grant 

immunity from penalty under Section hA C of Central ExcLe Act, 1944, in 

the case of CCE, Madurai v. Metal Powder Co. Ltd., 2014 (303) EL. T 71 

(MacL). It is held that the penalty is punishment for an act of deliberate 

deception by an assessee with the intent to evade duty adoptin9 any of the 

means mentioned in Section 11,4 C of the Central Excise Act, 1944. The facts 

and circumstances of the case as well as the modus operand! followed by 

the appellants in the present case demonstrate that they had deliberate 

intention to evade duty without inclusion of debit note amount in the 

assessable value of goods. This could not have been noticed without 

in vesti'ation. Therefore, the appellant does not deserve any consideration 

of leniency. Accordingly, venalty imposed under Section hA C is confirmed." 
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(ii) DXN Manufacturing P. L. 2017 (356) E.L.T. 369 (All.) 

"15 Having found that the invocation of extended period is justified, 

the provisions of Section 1JAC will statutorily require to be invoked and 

hence penalty equal to the duty or differential duty determined will 

necessarily have to be imposed. In arriving at this condusion, we draw 

sustenance from the ratio laid down by the Hon 'ble Apex Court in the 

landmark judgment of UQI v. Dharamendra Textile Processors - 2008 

(231) E. L. T 3 (S. C.) and the subsequent judgment in UQI v. Rajasthan 

Spinning & Weaving Mills - 2009 (238) EL. T 3 (S.C.). Accordingly, we 
hold that appellants M/s. DXN Herbal Manufacturing cannot escape the 

penalty of Ps. 2,03,04,544/- imposed on them under Section hA C of the 

Central Excise Act, 1944 as ordered by the adjudicating authority. The 

said penalty is therefore upheld." 

8. I find that Rule 26(1) of the Central Excise Rules, 2002 reads as follows :-

"Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession oi or is in any way concerned 

in transporting, removing, depositing, keeping, concealing, selling or 

purchasing, or in any other manner deals with, any excisable goods 

which he knows or has reason to believe are liable to confiscation under 

the Act or these rules, shall be liable to a penalty not exceeding the 
duty on such goods or two thousand rupees, whichever is greater. 

8.1 Appellant No. 2 is active partner of Appellant No. 1 and has concerned 

himself in removing and selling the non-duty paid goods, which were liable to 

confiscation. and penalty imposed is also proportionate and reasonable. Therefore, 

penalty of Rs. 8 lakhs imposed on him under Rule 26(1) is justified and I uphold this 

penalty as correct, legal and proper. 

9. Regarding imposition of penalty equal to Cenvat Credit of Rs. 2,29,320/-

under Rule 26(2)(i) of CER on Appellant No. 1 for wrongly passing on Cenvat credit, 

Appellant No. 1 contended that sale of MS scrap, etc. was made by Appellant No. 1 

ex-factory gate and delivery thereof was given at factory gate. Appellant No. 1 also 

submitted that if a consignment of the goods is subsequently diverted, it is not 

responsibility of Appellant No. 1 as they had handed over delivery of the goods to 

the buyers at the factory gate of Appellant No. 1. 

9.1 Para 10.9.4.3 of the impugned order has held as under :- 
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10.9.4. •Sh't arr, 1tihin .nti, ''na hot.n the ft,OVd' itge l'Io, '1f' t,f tb. 

.diar A/f. aid he wiu e&l t:liit'ttv I hr, NOn)ti of eei#jh ttIUr.r:tio w1,j. 

rec-1ih i1rnt '.'t. 1 4 ..?.(4 49. 14w i'liort ptlt (0 lllrrl nnd the 

b'.' 'fl't i't r4'(.d hri,'lst 1,I7i,.v; - 

'Qe*ttoi-.. .24: ,u i,e ,1otun on pnçp an. 4t of r.tkzrj f-zn. A/&. 
7i," '11t/ fJJMt1 n I Y,e,y' n(U15 ra tlltdCl7 

h... - q .... L -1(h 

29Q1 7/ 3 51 Xi? ari(.JA) 2000() / 1QLi!M, 
idirip of :h ov.- rij'u '6 (hot In lrf( ltr,rz.d nidza 20000 
n1cin5  Rs. 20.00,000/- reoivad, .7/10 j (/.r CLrAtc of raco1p6 Jfiran m.cruz 
''' .(t-a S7itp flraktng Company, JA dcnotc.s .Jayizntt Amba, refers 
. A gadia. On the'righr hcn'.d (d 20000 moans 20,00,000/-pa'jc% to 

,1?fl,a which. i. ai  A7tqcrdia c.i any iiy JOyirLtI Ambc4, 
W?- iJ did ybil:Pa!/ Rs. 20.00,000/- to Jcqjanti Arnba O,L 07-10-2002P Who 

:Wa5'ir to b datiuereci? Do you agree that the cthooa amot,Lnc Was paid in 
'It To Jayavui Amba agairt.t payirtant received irt chrfquc for L'sUc of 
'iytvoice without supphiinq matcrkzlP 
..Anawr- 24: I have .cen (ho above entry in prIvate diary A/S of Shirt 
iPinod Patal. in this corirtection I stoiC that I have not paid any amount to 

.ShrjVjriod Fatal, I cannot offer comment on the entry mache in the diary. 

:10.9.4.4. Shri Rain Krisht,n Jam has denied the pctymnt of Rs. 2000,000/ 

.Srj Vinód Patel and offered no further comment. On the zue. However the 

'c' remains 'that M/it. Kirnn paid cazzh amount of 11s. 20.00.000/- to Shri 

Vin,dpatel 07-10-2009. 

10.9.4.5 :iurjii,g .iJ course of search conducted mtt the reaidcnLid premises 

of $h.i Vi.nód a.te1 on 30-03-2010, a tranc-zr make pendrive 'was 5c1zcd 

under panchia,ua. Dt ?nutlnecl m peicLtivC was printed, It is found 
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that the accounting data contained details of unaccounted cash amounts 

received by Shri Vinod Patel from ship breaking units against issuance of 

invoices without supply of matcriai. In such transactions, reciiexit of invoice 

make payment in cheque to ship breakers, It is found that Shri Vinod Patel had 

received amount of its. 10,12.325/- from M/s. Kiran. Datewise payment 

received by Shri Vinod Patel from M/s. Kiran is given below:- 

Date. N 

Code 
for 
payer 

Actual 
Name of, 
payer 

Cod 
for 

Actual name of 
payee . 

DESC1 
PTION 

AMOUNT 
INR8. 

.09 
2 BBVS 

Shree 
Krishna 
Enterprises 

. 
BILLA 

Billa Sheth, Kirati 
Ship Breaking 
Co. 1821 

S.S . . 246805 

1 . BBVS 
Shree ' 
Krishna . 
Enterprises 

. 
SILLA 

BlUe. Sheth, Kira.n 
Ship Breaking 
Co. 1821 

S.S 52470 

6-0 - 2., .BBVS 
Shree 
Krishna 
Enterprises 

BILLA 
Bifla Sheth Kirxi 
Ship Breaking 
Co. I82j 

S.S 239050 

TOTAL 101232$ 

10.9.4.6 Shri Ram Krisha.n Jam has denied the payment made to Shri. 

Viniod Patel and offered no further comment on the jssu.e. However the 'fact 

remains that 'M/s; Kirasi paid cash amount to Shri Viriod Patel. These cash 

paymei-its.irlde by M/s. Kiraxi to Shri Vinod.Patel indicate 'that M/s. Kirari. 

issues invoices to the units of in.duction of furnace 'nthout supply of goods in 

order to facilitate the induction furnace units in availing fraudulent CENVAT 

credit By issuing invoice for value of Rs 30 12 325/- (by treating this amount 

inclusive of all taxes) without aupply of goods M / s Kiran facilitatCd the 

buyer of 
invoice viz the mductloti furnace unit to take fraudulent CENVAT 

Credit of around Rs. 2,29,320/-. 
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9.2 In view of above, I find that the Department has sufficiently discharged onus 

of proving passing of fraudulent Cenvat credit of Rs. 2,29,320/- with help of 

documentary evidences. I, therefore, uphold imposition of penalty of Rs. 2,29,320/-

under Rule 26(2) of the CER on Appellant No. 1. 

9.3 Regarding imposition of penalty of Rs. 2,29,320/- on Appellant No. 2 under 

Rule 26(2) of the CER, I would like to reproduce Rule 26(2) of the CER which reads 

as follows :- 

"26. Penalty for cettain offences. - 

(1)  

(2) Any person, who issues - (I) an excise dub/invoice without deli ve,y 

of the goods spec/fled there/n or abets in making such invoice; or 

(ii) any other document or abets in making such document, on the basis 

of which the user of said in voice or document is likely to take or has 

taken any ine1igib1e benefit under the Act or the ru/es made there under 

like c/aiming of CENVA T credit under the CENVA T Credit Rules, 2004 or 

refund, shall be liable to a penalty not exceeding the amount of such 

benefit or five thousand rupees, whichever is greater." 

[Emphasis supplied] 

9.3.1 As discussed above in this order, Appellant No. 2 has indulged himself in 

issuance of CE invoices without accompanying the said goods and with the aid of 

such invoices the purchaser availed ineligible benefit of Cenvat credit arid thus, I 

hold that penalty has been correctly imposed on him and I uphold the imposition of 

penalty of Rs. 2,29,320/-. 

10. Regarding imposition of penalty of Rs. 6,46,720/- under Rule 26(1) of the 

CER and Rs. 2,29,320/- under Rule 26(2) of the CER on Appellant No. 3 and 

Appellant No. 4, I find that Appellant No. 3 has admitted his involvement in duty 

evasion vide his statements dated 19.04.2010, dated 20.4.2010, dated 20.12.2010, 

dated 23.12.2010, dated 3.1.2011 and 26.2.2011. I also find that Appellant No. 4 

has also admitted that he aided and abetted Appellant No. 1 in CE duty  evasion and 

his confessional statements dated 20.4.2010, dated 17.9.2010, dated 1.12.2010 and 

26.2.2011 bear ample testimony to this fact. The passing of Cenvat credit 

fraudulently has also been found correct. I, therefore, hold that Appellant No. 3 

and Appellant No. 4 have played instrumental role and concerned themselves in 

removing and selling in the non-duty paid goods, which were liable to confiscation 
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and hence, I uphold penalty imposed on Appellant No. 3 (Shri Vinod Patel) and on 

Appellant No. 4 (Shri Kishore Patel) under Rule 26(1) and also under Rule 26(2) of 

the CER in the impugned order. 

11. Regarding imposition of penalty of Rs. 4,65,478/- under Rule 26(1) of the 

CER on Appellant No. 5, I find that from Question/Answer Nos. 16 to 29 in his 

statement dated 1.1.2011 he has admitted his offence purchasing goods without 

duty paying documents and hence, penalty imposed on him does not require any 

interference. 

12. In view of my above findings, I uphold the impugned order and reject 

appeals filed by Appellant No. 5. 

13. c ccIIu t oi 3Itfrt T 3lct-c1 d'~n 1.fl -ncii 

13. The Appeals filed by all 5 Appellants are disposed off in above terms. 

(q,ojj' *tcii) 

31Fj,
4'cf (3i4i) 

By R.P.A.D.  

To, 

1. M/s. Kiran Ship Breaking Co., Plot No. 82, 

Ship Breaking Yard, Alang, Post-Munar, 

Dist. Bhavnagar. 

2. Shri Ram Krishna Jam, Partner of M/s. Kiran 

Ship Breaking Co., Plot No. 82, Ship Breaking Yard, 

Alang, Post-Munar, Dist. Bhavnagar. 

3. Shri Vinodbhai Amarshibhai Patel, Plot No. 102, 

Iscon Mega City, Opposite Victoria Park. / Plot No. 

20, Santosh Park Society, Subhashnagar, 

Bhavnagar. 

4. Shri Kishore Amarsingh Patel, Proprietor of M/s. 

Shree Krishna Enterprise, 304, Shoppers Point, 
Parimal Chowk, Waghawadi Road, 

Bhavnagar - 364 001. 

5. Shri Mahendra Ambalal Rana, Partner M/s. 

Maruti Metal Industries, A-209, Leela Efcee, 

Waghawadi Road, Bhavnagar - 364 001. 
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1) 3I.lc -cr c1'-cr 1 '1cif ch'( t3E1 ic-flc Thv4 d1Uc1 , 3iciic 

r  

2) 31N-1cftl, cN-d 1 i 3c-Hd çcf, cbt49, 31Rcl-ciI1, §-Uc1a1d(& t 

3-1Tr 3TNJcF cI 

3)  31Nc1-cl, cl't-cl '1 l a-4 3ç--Bc J-Uçj — II, 

1Ic10-1dL'& I 

4) dII 4'Ic1. 
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