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tT fttT 3T 9T ciaii (Order-In-Appeal No.): 

BHV-EXCUS-OOO-APPO66-TOO69-2O19 

06.03.2019 
Date of Order: Date of issue: 

12.03.2019 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

r.   Nt/ aTF/    T T ici./ ITIII., 

ll1i /1l 4 -HR /1TtfttT1 ,'RI a'-1 {Rci 
Arising Out of above mentioned 010 issued by Additional/Joiit/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham 

'Et TTt Q,c4  '-Icil /Name &Address of the Appellants &Respondent :- 

1. M/s Diamond Industries (Ship Breaking Unit), Room No.348-349,3rd floor Madhav Darshan, Waghawadi 

Road, Bhavnagar-364002 Gujarat. 

2. Shri. R K Tripathi (Manager and Autho. Signatory), MIs Diamond Industries (Ship Breaking Unit), Room 

No.348-349,3rd floor Madhav Darshan, Waghawadi Road, Bhavnagar-364002 Gujarat. 

3. Shri Bhavalal L Gupta, Director M/s Jagdamba Ispat, Plot no. A/338 (c), Road no. 17, 

Vishwakarma Industrial Area, Jaipur. 

4. Shri Baldev Krishna Gupta, Proprietor, M/s Baldev Krishna Gupta & Co., House No. 70, Section 21B Netaji 

Subhash Market, Mandi Gobindgarh. Dist- Fatehgarh Sahib, Punjab. 

t4 9f(s1I1) ii tHklci lttTtT sp11  ci'Pdi 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) clI' if iciiRiiui 3lT .tc9Jci 
f 1994 SITU 86 5TflTf 1i fi ci I 5iT I 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

()   sj,zr oici tsi ie  i11k rrtertft3,   2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

1,stc 1(a Tt Tr cFITU 3TUrT SInft * 4itI Sj, T ac'Is S t7 ciie  aTftS4ThIT TZITfIT51 
(T)'Tf 4Uc) 5T1 5fF1TT I - oo nT'9T?1 1/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,n2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

5I'1ftT T1TI1Ur t 'sci ls1- ) Pkiiifl, 2001, 6 s(htfktrlfttr frr 

(iii)
Tfl4i EA-3 iT 'N T'tIciI T1 I  TT'T, oc' frTsII 

TilT 1li-n, T5  toi T, 5 iia ilT 50 ILI, cie 5tTilT 50 ciIa i1 k srfl1tt?rtTST: 1,000/- 

5,000/- 51RT i0,0Oo/- ritjtR SIl fl1Rci S, c' TT91T, TilTfUrt 

1l'ai T• ciRN1 4I-cii gRI T1Icii 'iITftI i4ittrsii 
5TSITt, 1iai lcil I 

rnT500/Ti1TTTui1ci tjT'l41i 'frt'll 'riTrl/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.1O,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of brnch of any nominated public sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 
stay shall be accompanied by a fee of Rs. 500/-. 

(B) wefti iiiifeui t atter, srf -, 1994 SITU 86(1) t sttrilT iie i'ii, 1994, fl1tTw  9(1) cici 

'A41 ST -S N. 

t 4uflIn i-1 Tftl) afr'E *  SITT, TT lis ilr,oni *r silT c1ft4j Ni T)9T, IL 5 
iia siT T, 5 cite TTtilT 50 iia sirr T 514Tt 50 c1Ia T'Tt * ilisiRt: 1,000/-  5,000/- ci 5TTsiT 10,000/- 

Tfft I #ulli'i't WRSSIsit ii 'ii'l1 5iIcl 'S RRI I'f'cil "iNiI 'RTf1 I ciIc1 tWT ¶lRfl9, 'P TT'iul5l IiI 

TWT flfl iu1lieui tHai itr I TTT 51TSIR1 ( sluT) T siT9RWTW T siTSI 500/ n4 siT 

SjS14.l 'icii 'Nli l/ 

The ppeaI under sub section (1) of Section 85 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 

Form S.T.5's prescribed under ule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 

viterest dei-n-anded & penalty levied of. Rs. 5 Lahs or less, Rs.5000/- where the amount of service tax & interest demanded & 

penalty levied i more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs10,000/- where the amount of service tax & interest 

demanded&.'penalty levled is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of 

the bench6f nominated Public Sector Bank of the place where the bench of Tribunal is situated. I  Application made for grant of stay 

shallbéaccoropanied by a fee of Rs.500/-... 



1994 5ITT 86 -ttI.J; (2) N (2A)   ¶iv-fl, 1994, ro' 9(2) ' 

9(2A)dr (RO iI tr co-ne T3iNct(s4 i),.-e co-nC 93UT 

'ulmo i 9i 5fhi'f ts (3r sfI u:o : u) sfr 1i't T1 iee 51P'9t 3TflT cth, ltstsr re  
-1l)fl ,' 

The appealunder sub section (2) and (2A of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule 9 (2) & 9(2A) of the Service Tax Ruls, 1994 and shalibe accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Ceritial Excise (Appeals) (on of which shall be a certified copy) and cqpy of the order passed by the 
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax to file the 
appeal before the Appellate Tribunal. 

9- T i'-k 9T ii (Z) 91 atftk 1944 

35 3f T t1f 1994 tT 83 TIf •   ci Ii') - prfrr 

d 1C  10BTT(10%), ec TT i Io-i1ltci , r 

OT'4I T 

(i) 8T111\*1 

(ii) rTt 

(iii) 6r3'iii1 
- tt 8Ti p1-i1e ('   2014 fri ciIo-i"ici trfftrfl -Hlt9 ('TI9 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or dpty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 

- amount of erroneous Cenvat Credit taken: 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any 
appellate authority prior to the commencemenc of the Finance (No.2) Act, 2014. 

i 'I . t UI 
Revisi9n a,ppli tion to pverimpof India:., . -. 
P.eTTT1 eiti i+scik5 iuni co-nc 9j' tiT1, 1994 tlTT 35EE -ct. Is  

3IWWTT, Ii i'ie, fTT, 9ifl11O0O1, -r c-ni T9T 

A risIon application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department ot Revenue, 4th Floor, jeevan Deep Building, Parliament Street, New Deihi-il000l, under Section 35EE of the CEA 

.1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid: 

ci i l-fl -n ' nr'r i4' r—  tr i -1 in P J - -i c '- In T T a in Tr 
c' T i , + 'r-' r e' T vrrr ci m -'ci' n -i c- i a I 1 17 ft 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) sT cit r.-l) r r ciT ni r s .I- w c'tci c-ni'- -'i--c ci y (1' ci ) crn-i 
ciT Tcici I Tn-ri/ - 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goons which are exportea to any country or territory outide India. 

iii)  so-ne ccir'fndin 10- nI '4Ici 171WciTnI'i CiC Ci 
In case of goods exported outside India export to Nepal of Bhutan. without payment of duty. 

(iv) fftr co-un  ecii rnci fii -cc) e- 'L ruci ' cifftirrcitu-u ci i-i tIT7 ft 17i7  cit 9t 
17 apccii  (er)ciTrrlcin ciTt17t1 (ci' 2), 1998 tTt 109ciTViT P-n TTT 5TTciT ciciITh1 TTci1I1,cI t' 

Crei aT any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or the 
Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 

(v) -i'-1 amen s-im nc '-i-v lEA 8 '-n---i 5,—'r (3 ci)Pl.inia'-fl 2001 9 ci-i icl'  

3 'i' 3io'io ciT ii' I cn1-m aiirci i,pftci ciiecircirvcit 4'ici mifi ciirnr psr 

,-mn fln'-r, 1944k titiiT 35-EE ci cici iftcit cii ci iT TR-6 -i- 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 
- 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Secdon 35-EE of CEA, 1944, under Major Head of Account. 

T lIce nftci ici-ft't-n-fl 'eir I -. - 
ciT 7tciV t'l'ci tci clue '-'.in 'iT 3iT. cci T cii c'n-s 200/- ciT -nrlmn cd cmI 3ft  cc tIci 'il-a 'TiT .'-'-micrcT9T --id 
1000/cirTrci1ci1c-nmci1Th 
The revision application shall be accompanied by a fee of Re. 200/- where the amount involved in Rupees One Lac or less and Rs. 
1000/- where The amount involved is more than Rupees ne Lac. 

cull  
ilfln ciciT ccitciti 3ncicn'iTcic1I i/lncase,if 

the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appeflant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Re. I Iakh fee of Re. 100/- for each. 

-cimnicin srci, 1975, 3-,n-I 3P'iTI ci 3IT'iT 1 cilci 3.11 91 cilk 9T iFici 6.50 .nil ciT -.neicin 

crci-cu T TTfj / - - 
One copy of aplicationor 0.1.0. as the case may be and the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of tie Court Fee Act,1975, as amended. 

3tci cicn-IC 
cni-ni'l rtslr7ff t -cifni ciTcirm/ 0 
-Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. - 

-cci fl-fin 5Tflfcirt I 3Pci eilIc'-i 'i o1 ' P f'T9  Silt '-i-in 'SI'idI-li lIiJ, cift1T3.f1 cufln nciniae 

www.cbec.gov.inf'cici I / - 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Depar Luiental website wwcv.cbec.gov.in - 

(C) 

(i) 



AppeaL No: W/8, 13, 54, 55/BVR/20118-19 

ORDER IN APPEAL ::: 

The below mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No.4) as detailed in the Table against 

Order-in-Original No. BHV-EXCUS-000-JC-55-2017-18 dated 20.2.2018 

(hereinafter referred to as 'the impugned order') passed by Joint Commissioner, 

CGST and Central Excise, Bhavnagar (hereinafter referred to as 'the lower 

adjudicating authority') :- 

Sr. No. Appeal No. Appellant No. Name of the Appellant 

I V2/54 /BVR12018-19 Appellant No. I M/s. Diamond Industries (Ship 
Breaking Division),Plot No.84, 
SBY, Alang, P.O. Manar- 
Bhavnagar. 

2 V2/55/BVR/2018-19 Appellant No. 2 Shri R.K. Tripathi (Manager and 
Autho. Signatory), M/s. Diamond 
Industries (SBY), Alang, P.O. 
Manar- Bhavnagar. 

3 V2/8/BVR/2018-19 Appellant No. 3 Sh Bhavalal L Gupta, Director 
M/s. Jadgamba lspat, Plot No. 
A/338 (C), Road No. 17, 
Vishwakarma Industrial Area, 
Jaipur. 

4 V2/ 13/BVR/2018- 
19 

Appellant No.4 Shri Baldev Krishna Gupta, 
Proprietor, 
MIs. Baldev Krishna Gupta & Co., 
House No.70, Section 21B Netaji 
Subhash Market, Mandi 
Gobindgarh. 
Dist:- Fatehgarh Sahib, 
Pu njab. 

2. The brief facts of the case are that the DGCEI issued Show Cause Notice 

F.No. DGCEI/AZU/36-31113-14 dated 7.5.13 to Appellant No.1 to Appellant No.3 

for clearances of Plates / Waste & Scrap of Iron and Steel (hereinafter referred to as 

"the excisable goods") obtained from Ship Breaking clandestinely to various 

customers alleging as under: — 

(a) Central Excise duty of Rs.24,28,512/-on clandestinely 

manufactured and clandestinely cleared excisable goods and 

Central Excise duty of Rs.37,55,6021- on account of 

undervaluation of goods should not be demanded from 

Appellant No.1 under Section 11A(1) of the Central Excise 

Act,1944 (hereinafter referred to as "the Act") without payment 

of Central Excise duty. 

(b) Interest should not be recovered from Appellant No.1 under 

Section IIAA of the Act; 

(C) Penalty should not be imposed upon Appellant No. 1 under 

Section 1 IAC of the Act read with Rule 25 of the Central 

Page 3 of 31 



No: Vt/S. 1, 4; •- , 

Excs Rubs. 2CC2 ferred to as "the C ER"); 

(d) ?enav of R.3,:72i- sho ot he imposed on Appellant 

-r '' - 
O. uflL O 1! 

(e) Penaty shouid' n - be impod upon Appellant No. -2 under 

Rue 26(1) .nd u Ruie 25 2) ()of the CER. 

(f) enaity under - r 21) oi 2R snould not e imposed upon 

Appeant No.3 nd Appel.ant c. 4 who concerned themselvesJn 

buying of exca-ie goods candestine!y by the appellant 

2.1. The above SCN -  was iudicated •vde. the impugned order confirming 

demand of CE duty of Rs.$i34.i.14/- ü-rSction 11A(4) of the Act, interest 

under Section iiAA, penay of Rs.61-4i4 I.. upon Appellant No. 1 under 

Section 1 1AC of the Act w:h citn to py 25 .0/p penalty as per Section 1 1AC, 

imposed penalty of Rs.3,39,72.' under R 26(2)(i) of the CER; imposed penalty 

of Rs. 6,00,000/- under Ruk 21) o CE. and penalty of Rs.3,39,792/- under 

Rule 26(2) (i) of CER on App&art No. 2;- oed penalty of Rs. 41,962/- under 

Rule 26(1) of the CR on A.r!t No. 3 r;d. Fs.40,541i- on Appellant No. 4. 

3. Being aggrieved wfth ths mpugned cder, Appellant No.1 to Appellant No.4 

preferred appeas. inter-ella, on the venous unds as under:- 

Appellant No. I :- 

3.1 Appellart No. 1 subrted at the nuned order has been passed in 

violation of adjucication 2roceens as nc o the persons whose statements 

have been relied upon have been examined 'xltness by the lower adjudicating 

authority as required under S-oon 9D of Aot; that they rely upon various 

judgments of the Honbe Hih Court inckd - c .h case of Mis. Jindal Drugs P Ltd 

reported as 2016 (340) ELT 67 ( & ). 

3.2 The impugned order is issued in of principles of natural justice as 

appellant has not been provided documents :ad upon in the Show Cause Notice 

and cross-examination of the pers whose stotements had been relied upon in 

the Show Cause Notice is not awed by the ower adjudicating authority; that they 

rely upon the decision of the Hor'be High Court in the case of M/s. Gujarat 

Cypromet Ltd reported as 207(345) ELT 52c1 (Guj) and decision of the Hon'ble 

CESTAT in the case of M/s. Arys -Thes P Ld reported as 2014 (311) ELT 529 (Tn-

Ahmd). 

Page 4 of 31 



Appeal No: V2/8, 13, 54, 551BVR/20118-19 
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3.2 Appellant submitted that clandestine removal Supreme Court in the case of 

Asstt. Commissioner of Commercial Tax reported as 2010 (254) ELT 6 (SC) held 

that principles àf natural justice have to be followed and therefore, the impugned 

order is liable to be set aside. 

3.3 Appellant referred Para 3.3 of impugned order and stated that they were not 

provided copies of relied upon for the purpose of issuance of SCN; that recording of 

facts by the lower adjudicating authority at Para 3.3 that appellant has not raised the 

fact of not receiving relied upon document is incorrect; that the fact remained that 

relied upon documents were not provided to them. 

3.4 Appellant referred Hon'ble CESTAT's decision in the case of M/s. Arya 

Fibers P Ltd, (2014(311) ELT 529 (Tri-Ahmd)) and In the case of M/s. TGL Poshak 

(2002(140) ELT 187 (Tri-Chennai) to state that charges of clandestine manufacture 

and clearances cannot be considered only on the basis of statement s of partner or 

directors or employees or any persons associated with manufacturer. 

3.5 That duty demand of Rs.61.84 lacs represents value of Rs.6.90 crore and 

revenue has not brought any evidence on record about receipt of sale proceeds of 

Rs.6.90 crore by them. 

3.6 That no investigation was extended with any of the buyer of clandestinely 

cleared goods out of 100 transactions as alleged in Annexure TR-3 and Annexure 

BS-2 to SCN. 

3.7 That it is not proved that appellant had actually produced the ship breaking 

material of 1282.605 MTs allegedly cleared clandestinely; that the allegation is 

made out on the basis of registers of transporters which are not corroborated by any 

other independent evidence; that details in such registers are in the names like 

Kittu, Inderpal, P.A., IP etc. who are claimed to be brokers; that it is not established 

that quantity of 755 MTs worked out on the basis of Truck Number at Annexure TR-

3 is manufactured by them; that transporter's registers are not corroborated by 

evidence like buyer's name, payment of price etc. and hence not reliable evidence. 

3.8 That authenticity of trip booking registers is not established as there were 

no corresponding Central Excise Invoices issued by the appellant; that records of 

Transporters are maintained in haphazard and in unorganized manner by semi 

literate persons; that there could not be higher evidential value to such register as 

against statutory records maintained by them; that they rely upon various case laws 

Page 5 of 31 



N: V213, 13, 54, IhVKILUI ö- 

0 

including in the cases c.f MLs. Spec. C.ngs (p) Lt 2008(227) ELT 32, 

M/s Motabhai ron St r c- 2C i  ç302) E 9 'Tn Ahma) MIs Juhi Alloys Ltd 

2014 (302) ELT 487 (AU), Mis. Neaz St .td- 2008(230) ELT 218 ( P & H); that 

in many cases trips are canceliei, .ht in scrc cases vehicle are also diverted after 

making entry by the transportars in Thp regsfsr. 

3.9 That details in the racords of Gujmt maritime Board are not reliable 

because details showing movement of v&is to ship breaking yard and back 

would not mean that ship breaking scrap Was .ctually loaded on the vehicles from 

the appellant's unit. 

3.10 That details of diaries of  Shri Bharat Sheth, Broker is highlighted in the 

show cause notices however diaies of other brokers have not been deciphered; 

that demand of Rs.8,57,5701- have nothing to do with diaries including N13 

recovered by D3CE1 from Shri Sheth's premes; that 48 transactions detailed at 

Annexure TR-3 to the SCN do not involve Shri Bharat Sheth as a broker; that none 

of the brokers except Shri Bharat Sheth is arraigned and proposed for penal action 

though they are held to be 'main executors' for committing fraud by Appellant No.1. 

3.11 That findings at Para 3.8.1 to 3.8.3 and Para 39 are assumptions and 

presumptions; that bringing truck to ship breaking yard and payment of entry fee to 

GMB would not mean that truck was actually loaded at a particular point and scrap 

was loaded without invoice; that there have been many cases where a truck initially 

brought to a particular ship breaking yardi pt was actually loaded at some other 

yard; that even if a truck was brought in ship breaking yard by driver on surety of 

getting full truck load, would not show as to whici ship breaking unit had agreed for 

transporting a full truck load and which unit s to pay freight; that may be GMB 

register can be accepted as an evidence for entry of a truck but it does not conclude 

that the truck was loaded at that plot only; that plot number are also not written 

specifically. 

3.12 That it is settled legal position that one statement of a person cannot 

corroborate statement of another person in absence of examination as witness in an 

adjudication proceedings; that there is no conclusive proof that the above referred 

quantity of ship breaking materials was actuaUy removed by the Appellant No.1 

3.13 That charges of undervaluation is riot supported by evidences in form of 

inquiries made with buyers of the goods; that appellant had not recovered any 

addition amount from the buyers; that not a single buyer has admitted additional 

Page 6 of 31 
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payment over and above the invoice price ; that it is not established that the price! 

rates circulated by M!s:Major & Minor or a similar agency like M/s. Steelrates were 

the prices at which sale transactions were actually made by the ship breaking units 

of Alang; that price depends on various factors like payment terms, demand supply 

at a particular point in time, quality and quantity of goods etc.; that they rely upon 

case laws including M!s. Ramchandra Art Silk Yarn & Others -2002 (139) ELI 540 

(Guj), M/s. Varsha Plastics P Ltd 2009 (235) ELT 193 (SC);that price alerts 

circulated by agencies like. M/s. Major and Minors are not actual rates but price 

ranges of steel scrap. 

3.14 That the Partner Shri R.K. Tripathi, Manger and Authorised signatory 

(Appellant No.2) has not admitted the allegation of undervaluation and clandestine 

removal of goods by the Appellant; that he has not agreed with all the documents 

seized by the DGCEI and hence statement is not an supporting evidence in their 

case. 

3.15 That the demand is time barred as it is not shown in the proceedings as to 

what was the suppression of facts or willful mis-statement or contravention of the 

provisions of Central Excise Law on their part; that they rely upon the Hon'ble 

Supreme Court's judgment in the case of M/s. Continental Foundation reported as 

2007(216) ELI 177 (SC), M/s. Jaiprakash Industries Ltd reported as 2002 (146) 

ELT 481 (SC), M/s. Padmini Products reported as 1989 (43) ELT 195 (SC) and 

M!s. Camphor Drugs reported as 1989(40) ELT 276 (SC). 

3.16 That no penalty under Rule 25 and under Section hAG is imposable upon 

them as it is a quasi-criminal matter and can only be resorted to where ma/a fide 

intention or deliberate action by an assessee; that there is no allegation of any 

ma/a fled intention to evade payment of duty is made out against them. 

3.17 That Section 11AB/1IAA is not attracted in their case as there is no short 

levy or short payment or non-levy or non-payment of excise duty in their case and 

hence no interest is payable by them. 

Appellant No. 2 

4. Appellant No.2, Manager and Authorized signatory of Appellant No.1, 

submitted similar grounds as submitted by the Appellant No.1 in foregoing Paras. 

Page 7 of 31 



pp-INU. 'L/C, , 

4.1 Appellant o..2 has suhmft:.:. that imposition of penalty under Rule 

26 (1) of CER can not be mp3ed upon m he did not have any personal 

interest in the conduct and he.s affair2 .•e appellant and has been working 

as an employee dong his cb ! his official c.cty; that he has not acted in excess 

of the terms of his empoyment and hs no :so,i gain or benefit accrued due to 

disputed availment of Cenvat Oed; that ho no malafied on his part; that he 

rely the case laws reported as 2006 (199) ELT 705 (Tn-Del) in the case of Vinod 

Kumar and 2037(2 1)ELT460.TDel) in th; case of Mis. R.K. Ispat Udyog; that 

Rule 26 (2) of OER is not appcahie n his case. he is no guilty of any illegal act; he 

further rely the Hon'ble CESTAT';. decision in the case of Z.U. Alvi reported as 

200(36) RLT 721. 

Appellant No 

5. Appellant No.3 stated that role of the appellant has not been established in 

the SCN and also not dealt specifically in the impugned order; that his firm M/s. 

Jagdamba ispat has a policy to receive 9ods under proper invoice, however, it 

appears that inadvertently some. employee of the company has accepted this 

consignment; that unlike others his firm MIs. Jagdama Ispat has once one occasion 

in small quantity involving duty demand of Rs.41,962/-; that lenient view should be 

taken against him; that he has no role in procurement of the particular consignment 

in question; that it is wrong to impose penalty on the appellant under Rule 26 (1) of 

the CER. 

Appellant No. 4 :- 

6. Appellant No.4 submftted that he is proprietor of M/s. Baldev Krishan Gupta 

& Co; that allegation of purchase of 24 MT scrap without Invoice from Appellant 

No.1 and transported through Truck No, RJ3IGA 1209 on 24.12.2009 is without 

any supporting evidence; that Truck No. RJ3IGA 1209 had loaded 20.750 MT of 

goods from M/s. Anand Export, Plot No. 84-E Alang cleared under invoice No. 

Ex.765/24.12.2009 and 4.910 MT from M/s. Jawandamal Dhannamal Plot No.60, 

Alang cleared under invoice No. Ex.1353/25.12.2009 through Bhatinda Rampura 

Carriers. 

6.1 That submissions made by him befoe the lower adjudicating authority were 

not discussed in the impugned order, which are as under: 

(i) that his Statement dated 16.2.2012 was repninted and the investigating officer 
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got it signed; that it was not possible to remember such detailed information like 

truck number, name of seller, name of broker , weight etc. after 5 years; that his 

sign was obtained by the investigating officer; that on receipt of the SCN dated 

7.5.2013, he filed affidavit on 26.7.2013 jointly with others to the effect that 

statements were printed and got signed within 2 hrs.; that only on receipt of the 

SCN he came to know that the investigating officers have recorded the details of 

Truck number and receipt of truck loaded with ship breaking material; that trucks 

can not carry goods without valid document like invoice,, statutory form prescribed 

in various states law from where truck passes through; that statements from all the 

noticees were recorded in similar format; that the statement can not be believed as 

no person can record statement identifying exact details of clearances of goods 

after 4 /5 years! 

(ii) That no document was supplied to him including statements of broker, 

statements of transporters, statement of marine board official, records of Gujarat 

Maritime Board; that scan copy of documents produced in the SCN do not contain 

particulars of the goods disputed in his case; that statement got signed without any 

evidence or record; that department has not summoned the truck owners involved 

in the transactions; that investigation has not checked the state government records 

at entry and exit point of various states; that no investigation done in respect of 

dates and time of passing of trucks from the borders of Gujarat, Haryana, Rajasthan 

and Punjab; that the Department can not shift the burden to appellant without 

discharging its own onus; that he relied upon the case law of M/s. Rama News & 

Papers Ltd reported as 2008(221) ELT A 079; that the statement dated 6.4.2011 of 

Shri Vaibhav Sharma, Proprietor, Bikaner Punjab Haryana Roadways mentioned in 

the SON is not incorporated in the SON; that copy of the statement is not received 

by them; that there is no evidence in the SCN showing goods received by the 

Appellant from Appellant No.1 they have filed affidavit dated the said goods were 

purchased by M/s. R.G. Gupta & Sons, Mandi Gobindgadh and enclosed the copies 

of invoice; that impugned order is based on jejune and surmises without 

considering the submissions made by the Appellant No.3. 

(iii) That allegation that appellant has purchased goods through Shri Pardeep 

Gupta broker is not supported by any evidence as Shri Gupta in his statement dated 

25.8.2011 and dated 8.11.2011 has not stated that he has dealt with the Appellant; 

that copies of the statements were not yet supplied to them; that without receipt of 

copy of the statement he can not comment upon it and department can not relied 

upon by the department. Appellant No.4 relied upon the decision of Hon'ble 

CESTAST in the cse of M/s. Nutech Polymers Ltd reported as 2004 (173) ELT 385 
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(Tn-Del) and in the case o V;r Sng D eported as 2003 (223) ELT 619. 

(iv) That no penafty undar Fus 26 (1 of CER can be imposed on him in 

absence of confiscation of goods: that tr po;ters who admitted the supply of 

trucks are not made party in thacseLe. co.-nc't1c9e in the SCN; that he required to 

cross examine Partner of Mis. Diamond ndustcies, Broker Sh Pardeep Gupta, 

Transporter , and Shri R. Kumor, LO., G Kirupanandan S!O and Shri Vikas Joshi 

through advocate of the appeint but wa npt thowecl by the lower adjudicating 

authority. 

(v) All the above points submitted in thewrften reply were not considered in the 

impugned order. 

6.2 The lower adjudicating authority, did not aUow cross examination of the 

important persons; that as per Para 13 of CBC Circular No. 10531212017-CX dated 

10.3.2017 supply of RUD to the appellant is binding; that a specific request by letter 

dated 22.7.2013 was made to supply copies of statements and other relied upon 

documents; that vide his letter dated 22.11.2015, it was again requested to supply 

the relied upon documents; that vde their letter dated 17.9.2015 it was once again 

requested but The impugned order was passed without even supplying Relied upon 

documents. 

6.3 Request for cross examination of persons was not considered which is 

mandatory requirement of law; that for this he relied upon the following case laws; 

* 2014(312) ELT 225 (Tri-Ahmd)- MIs. Gupta Synthetics 

* 2014 (311) ELT 529 (Tri-Ahmd)- MIs Arya Fibers P Ltd 

* 2009 (243) ELT 633 (Tn-Del)- M/s. Swadeshi Polytex Ltd 

* 2009(243) ELT 306 - MIs. R. V. Steels P Ltd 

6.4 Penalty upon him was imposed relying on his statement at Para 3.25 of the 

impugned order, however, copy of the statement was never provided to him; that his 

statement stands retracted by his affidavit. 

7. Personal hearing on behalf of AppeUat No.1 and Appellant No.2 was 

attended by Shri P.D. Rachch, Advocate whc reiterated the grounds of appeal and 

submitted that condonation of filing delay in Appeal may be allowed as per 

judgment of Hon'ble Apex Court cited in Appeal; that all RUDs have not been 

supplied them as detailed in Appeal: that cross examination of witnesses request for 
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has been denied in violation of principle of natural justice; that third party documents 

have been relied upon without any evidences; that no inquiry has been conducted 

at buyer's ends;tht in absence of above documents and due to facts of the case, 

the case needs to be remanded back for re-adjudication by the lower adjudicating 

authority. 

7.1 In a combined written submission dated 5.1.2019, Appellant No.1 interalia 

submitted that appeal was filed late by 7 days because of Advocate of the appellant 

was abroad and hence filing got delayed; that delay in filing appeal may be 

condoned. 

7.1.1 That appellant was not provided copies of relied upon documents based on 

which the impugned demand was raised in spite of appellant's request made on 

14.09.2015; that therefore order passed by the lower adjudicating authority is in 

violation of principles of natural justice; that they relied upon judgement of the 

Hon'ble High Court of Allahabad in the case of M/s. Parmarth Iron Pvt Ltd reported 

as 2010(255) ELT 496 (All) and the Hon'ble High Court of Madras in the case of 

M/s. Rajam Industries (P) Ltd reported as 2010(255) ELT 161 (Mad). 

7.1.2 That no search was carried out at the factory premises or office premises of 

the appellant and entire demand raised is on the basis of third party documents 

recovered from third party premises and statements of third parties; that cross 

examination of witness is required under Section 9D of the Act which is not followed 

as held by the Hon'ble High Court of P& H in the case of M/s. Jindal Drugs P Ltd 

reported as 2016-TlOL-1230-HC-P&H-CX and also by the Hon'ble CESTAT in the 

case of M/s. Flevel International reported as 2016(332) ELT 416 (Del.) 

7.1.3 That persons whose statements are relied upon have not been tried in 

these proceedings; that as per provisions of Section 30 of Indian Evidence Act, 

1897, confession of co-accused is admissible as evidence only if they are jointly 

tried with the appellant; that they relied upon the decision of the Honbl'e High Court 

of Madras in the case of Lal Chand reported as 2016 (335) ELT 416(Mad.) 

7.1.4 That the impugned order is not sustainable as the show cause notice is pre-

judged and has concluded the issues and therefore)he same was not sustainable in 

the eyes of law; that he relied upon the judgment of Hon'ble Supreme Court in the 

case of MIs. Oryx Fisheries P Ltd reported as 2011(266) ELT 0422 (SC). 
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7.1.5 That cemand on nt if 3t)n on the basis of price lists 

circulated by various prva c;i as it is not the value of 

consideration and they reed ipo th vricu•cse laws inc!uding judgment of the 

Hon'ble Supreme Court fri the case of Limca Flavours & Fragrances Ltd 

reported as 2O'1 (263) ELT 5 (SC). 

7.1.6 That Appeant No.2, empoya c.App&lant No. 1, no sperate penalty 

is imposable upon him. - 

7.1 .7 That copies of reHed upn documrs not provided may be provided to 

them; that cross examnatior1 I th departmenta witnesses may be granted; that 

they should be given sufficient dm for making further submission after providing 

relied upon documents; that copes of shov' cause notices issued to the buyers 

availing wrong Cenvat Credit shoud be mad? avaable to them before deciding the 

matter against them. - 

8. Persona hearing was &ttended by Shri Rakesh K Shahi, Advocate on 

behalf of the Appellant No.4, who r&teratd the grounds of appeal and made written 

PH submission to emphasize his arguments. 

8.1 In his submission .AppeHant No.4 submitted that during the course of 

investigation and recording of statements by DGCEI, total 6 consignments had been 

alleged to have been received by him without invoice which includes 3 from Plot 

No.88, 1 from Flot No. 84 and 2 from Plot No.V-7; that in the case of consignments 

received from Ptot  No. 88, penalty was dropped against him vide the decision in the 

OlA no. BHV-EXCUS-000-APP-123 to 131-2018-19 dated 12.6.2018; that single 

statement for all consignments was recorded and no penalty is imposable upon him 

as decided vide the O!A dated 12.6.2018; that truck no. RJ3IGA 1209 was used for 

transportation of Goods covered under invcces issued by M/s. Anand Export and 

M/s. Jawandamal Dhannamai and supplied to MIs. R.G. Gupta & Co under GR No. 

544 dated 24.12.2009 and GR NO. 558 dated 25.12.2009 issued by M/s. Bhatinda 

Rampura Carriers. 

9. Appellant No.3 was granted F.H on le12.2018, on 5.2.2019 and again on 

19.2.2019, however, Appellant No.3 neither turned up to attend the hearing nor 

responded to any of the PH notices issued to him. 
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10. I find that Appellant No.1 & Appellant No.2 have filed appeal after 7 days 

beyond normal appeal period of 60 days but within further period of 30 days stating 

that his consultant was abroad. Since the appeal has been filed within further period 

of 30 days, I condone delayin filing of both the appeals and proceed to decide both 

appeals on merits. 

11. I find that Appellant No.3 has not availed opportunities of personal hearing 

granted to him and hence, I proceed to decide his appeal on the basis of the 

grounds of appeal and on the basis of available records. 

FINDINGS 

12. I have carefully gone through the facts of the case, the impugned order and 

written as well as oral submissions made by the Appellants. The issues to be 

decided in these four appeals are as under :- 

(i) Whether Appellant No.1 has clandestinely manufactured and cleared the 

excisable goods attracting CE duty of Rs.24,28,5121- and whether duty should be 

recovered from them along with interest; 

(ii) Whether Appellant No. 1 has evaded payment of Central Excise duty of 

Rs.37,55,6021- by undervaluation of the excisable goods or not? 

(iii) Whether imposition of penalty of Rs.61,84,114/- on Appellant No.1 under 

Section 11AC of the Act read with Rule 25 of the CER is correct? 

(iv) Whether penalty of Rs.3,39,7921- under Rule 26(2) (i) of the CER on 

Appellant No.1 is proper; 

(v) Whether imposition of penalty of Rs.6 lakhs on Appellant No. 2 under Rule 

26(1) of the CER and penalty of Rs.3,39,792/- under Rule 26(2) (i) of CER is correct 

and proper; 

(vi) Whether penalty of Rs.41,962/- imposed on Appellant No. 3 under Rule 26 

of the CER is proper; 

(vii) Whether penalty of Rs.40,5411- imposed on Appellant No. 4 under Rule 26 

of the CER is proper or not?. 

13. I find that during coordinated search at offices! residences of various 

brokers, transporters etc., DGCEI recovered incriminating documents like diaries, 

notebooks, files, loose papers etc. and recorded statements of Shri Bharat Sheth 

(hereinafter referred to as "the broker") and Shri Manish Patel accountant of Shri 

Bharat Sheth (hereinafter referred to as "the accountant of broker") and the entries 

recorded in the notebooks! diaries, etc. recovered during search indicated 
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clandestine manufaotre an inces th. excisable goods against cash 

transactions. The broker ac ccouna'r xplaired the codes used in these 

private records and the trnsacticrs recordi n the recovered notebooks, diaries, 

etc. AppeUant No.2 (Authorized Sntory pent No.1) in his statement dated 

24.1.2013 accepted that al trX cme factory premises and the details 

found to be noted in the prvae records ::ckers were in respect of sales of the 

excisable goods rnanufacturd ncJ ceared .yApeJ{ant No.1. The Broker and the 

accountant of the Broker in Their .rspsctiv statements deciphered the codes and 

also explained cryptic detas csa!es pertang to Appellant No.1; that Diaries I 

notebooks recovered during searcl contained details indicating quantity, address, 

date, commission, etc. and the same have been decoded during the course of 

investigation and detailed in te impugned Show Cause Notice. Statements of 

transporters and records of Gujarat Maritime Board which tracked movement of 

trucks were also corroborateçl. 

13.1 In the instant case, the incriminating rcords seized during investigation have 

been duly corroborated y the brokers, the transporters, angadias, accountant of 

the broker and by the records :t Gujarat Maritime Board. I find that the records 

seized during investigation re not related to only one manufacturer but many 

manufacturers involving specific persons associated in dealings of such illicit 

activities and hence, such evidences can riot be brushed aside treating them as 

third party evidences whereas these ae common records involving many 

manufacturers and preserved by the brokers, transporters etc. It is relevant to note 

that Gujarat Maritime Board is a state go'iernrnent body and the records are 

maintained by them for all purposes and such records are irrefutable. It is also 

relevant to note that the records were perused by the Authorized Signatory and 

Manager of Appellant No.1 (i.e. Appellant No.2) and veracity of transactions 

recorded in those records were confirmed by him in as much as 219 entries of 

transactions were on record, out of total 254 entries recorded in Annexure TR-1, 

leaving 35 entries/clearances without payment of duty. Appellant No.2 has gone 

through all the entries in Trip registers and confirmed the correctness of the details 

recorded therein including id?ntifying plot no.84 as his unit in reply to Question 

No.10 of his statement dated 24.1.2013.Appetlant No.2 in reply to Question No.16 

in his statement dated 24.1.2013 has stated cc under:- 

Q.No. 16: Please peruse Annexure Tr-3 piepared on the basis of Annexure Tr-1 

prepared on the basis of said Trip Registers and according to which, your company 

had cleared 35 consignments where no Thvoices have been issued. Please offer 

your comments. 

A. 16: / have careful/v perused the aforesaid Annexure Tr-3 and / put may dated 
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siqnature thereon in token of havinq seen and aqreed with the details mentioned 

therein and method of calculation of evasion of Central Excise duty mentioned 

therein. / understand that out of 254 consignments prepared on the basis of 

Day/Trip! Booking Registers of various transporter, for 219 consignment, our firm 

had issued invoices and for remaining 35 consignments, I am unable to produce 

invoices for the reasons Icannot explain. 

Q.-17 IN reply to Question. No.16 above, explain mode of sale proceeds of these 35 

consignments from your Plot No.84 and explain as to your firm has accounted the 

sale proceeds anywhere in the books of accounts of the firm? 

A. 17. Since sale proceeds of these 35 consiqnments purely clandestine in nature  

and made in cash, and in such a case, our firm does not keep un accounted 

transactions in any statutory books of accounts maintained by us, and am therefore 

unable to produce any documentary evidence. 

13.2 I find that Appellant No.2, in reply to question No. 19, Q.20 and Q.21 in his 

statement dated 24.1.2013 had stated as under:- 

Q. 19:- Do you know Shri Bharat Sheth, broker in Bhavnagar? Have you done any 
business or sale of ship breaking scrap of your firm through him? 
Ans:- I know Shri Bhart Sheth. He is one of the major brokers in Bhavnagar. We 
have many a times, sold scrap though him, 

Q. 20. The officers of DGCE1, Ahmedabad conducted search at residence-cum-
business premises of Shri Bharat Sheth on 30.3.2010. During the search, certain 
private records including diaries were recovered from his premises and withdrawn 
by the officers. The details maintained by him or his employee are written in 
ciphered and coded manner. One Shri Manish Patel, Accountant of Shri Bharat 
Sheth has written all the details in the diaries recovered from Shri Bharat Sehth. 
To get the explanation about the details statements of Shri Manish Patel were 
recorded during the investigation. He explained and deciphered the details written 
by him in the above said diaries. You are shown worksheet (Annexure BS-1)  
prepared on the basis of Diary No.s A/7 & A113 withdrawn under Panchnaama 
dated 303.2010 from residence-cu,-office of Shri Bharat Sheth, according to which  
durinq the period 27.1.2009 to 25.3.2010, your firm had sold 107 consiqnment of 
scrap weiqhing 1187.2 75 MTs through him to various parties.  
Out of the 107 consignment- 

(i) In respect of 52 consignments ,no central excise invoices have  
been issued by your firm and their corresponding goods had been cleared illicitly 
without payment of Central Excise and without issue of any central excise 
invoices. Details of such consignments are shown in Annexure-BS-2 and 
according to which, your firm had cleared 52 consignment s of scrap totally 

weighing 527.605 MTs valued at Rs.95,87, 764!- from Plot No. 84 illicitly without 
issuance of Central excise Invoices and without payment of Central Excise duty to 
the tune of Rs. 8,57,570/- leviable thereon. 

(ii)  
(a)... 
(b)... 

(iii)  
Please peruse the annexure BS-2 and Annexure BS-3 and confirm the details 

mentioned therein. 

Ans:-1 have carefully perused the aforesaid Anenxure-BS-1, Annexure BS-2 &  

Annexure BS-3 and I put my dated siqnature thereon in token of having seen and 
aqreed with the details mentioned there in and calculation of evasion of Central 
Excise duty mentioned therein. / have also perused Annexure BS-3 and I put my 
dated signature thereon in token of having seen and aqreed with the details 
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if; 

mentior;ed rher9!r;. 

13.3 1 also find that Shri M.rhbhai Hrr:!a Patel, Accountant of the broker 

in his Statement daed 27.7.2.O h statec' snder 

"Que.4:- Who has written the details rnenücrod n record A/7, 4/8 and 4/13 of the 
Panchnarna daad 30.3.2010? 
Ans:- The majority of th d9tslls mentionert in record AR, 48, 4/13 of the 
Panchnama dated 30.3.2010 havE? been ren y me in my own handwriting as 
per the instructions of Shri Bhart Sheth. 

Que.5  
Ans::  

Que. 6 Regarding the record at A/8 & 4/13 of the Panchriama dated 
30.03.2013 please eciain details mentioned therein? 
Ans 6. 

further state that the diary menLicned at Sr. No. ,4113 contains the 
details of the transaction carried- out by Shri Bharat Sheth in respect of supply of 
Ship Breaking Scrap to the various Rolling Mill units, providing of Central Excise 
invoices to the inductior, Furnace units for the period from 01.01.2009 to 
31.12.2009. 

The said Diary lso contains the  details of cash money received from 
various Rolling Mill units / person of the Rolling Mills / an gad/as on account of 
supply of Ship Breaking scra.   clandestineIwithout cover of Central Excise 
invoices delivered through ShriBharat Sheth. 

Further, both the afOresaid diaries also contain the details of cash 
money given to the various ship breaking unit of Alang / Sosiya / persons of the 
concerned ship breaking 'Jfl ItS from whom the materials was delivered 
clandestineiy without Central Excise Invoices to the various Rolling Mill units of 
Gujarat and Maharashtra. Sometime, cash money was also given to the Induction 
Furnace units / persons of the Induction Furnace units for supply of Central 
Excise Invoices only on behalf of the concerned ship breaking unit after 
deducting the amount of Taxes (Central Excise + VAT) and our commission. 
Moreover, both the said diries also contains the details of various expenditure 
incurred by Shri Bharat Sheth and his family members viz, payment of mobile 
bills, electricity bills, petrol expenses, household expenditures etc. Both the said 
diaries also contain the details of monthly salary given to me. 
I also state that both the said diaries contain the details of commission received 
in cash from the Rollinq Mill unit for su.op!y of ship breaking scraps and from 
Induction Furnace units for supply of invoices only,  etc. I further state that 
ma/ority of the entries pertain to the illicit removal of scrap by the ship breakers 
through Bharathhai Sheth." 

[Emphasis supplied] 

13.4 I further find that the detaUs of diary are explained at Page No. 35 to 36 of 

the impugned show cause notice with the aid of scanned copy of pages of diary at 

"All 3". I find that the details of Diary mentioned at Sr. No. A/I 3 to the Panchanarna 

dated 30.03.2C10 have been explained in exhaustive manner in answer to question 

No. 4 by Shri Manishbhai Himmatlal Pate!, Accountant of the broker (show cause 

notice page 40) in his statement dated 12.04.2010. 

13.5 I also find that in his statement dated 14.8.2010, Shr Manishbhai 

Himmatlal Patel, Accountant of the brcker, has explained as under :- 
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"Que. 15 Please peruse Annexure — BS-A113 (Part-I to Part — V) prepared on 
the basis of details available in seized diaiy marked as "A/13". Please go through 
the same along with the relevant details available in the said seized diary and offer 
your comments. Also put your dated signature on the said annexure. 

Ans-15 I have perused Annexure — BS-A/13 (Part-I to Part - V) prepared on 
the basis of details available in seized diary marked as "A/13" and put my dated 
signature on the said annexures. I have compared the details mentioned in the 
said annexures with the details mentioned in the said seized dian "A/13" and I 
found the same are true and correct. 

13.6 I find that Shri Bharatbhai Manharbhai Seth, Broker, in his statement dated 

4.8.2010 has confirmed that Shri Manish Patel was his paid employee and 

Accountant who has maintained the diaries. Relevant portion of the statement reads 

as under:- 

"Que.5.-Please state that under whose instructions Shri Manish Pate!, 
Accountant has maintained the seized diaries showing the details of business 
transactions carried out by you? 

Ans.5: I state that I am working as broker and dealing with scrap obtained from 
breaking of ships by the ship- breaking units situated at Alan g/ Sosiya. Shri 
Manish Pate! has maintained the diaries under my instructions only as he is my 
paid employee. He has maintained the said seized diaries as per my directions & 
instructions only. 

13.7 I also find that creator and owner of the records has explained the act of 

clandestine clearances of the excisable goods including payment for those 

transactions and all other relevant details including transportation; that Appellant 

No.3 in his appeal memorandum accepted the receipt of Consignment without 

invoice to state that it was once off incidence. Thus, authenticity of the seized 

records is proved and admission at buyers end also establishes Appellant No.1 

indulged in clandestine manufacture and clearances of the excisable goods. On 

going through explanation regarding the seized private records (diaries/notebooks) 

offered by Appellant No.2, I find that the clandestine clearances of the excisable 

goods stand established and confession by creator and owner of the records remain 

unchallenged even now. Contention of Appellant No.1 that the investigation had not 

ascertained actual production, buyer's not inquired, money flow back, not granting 

cross-examination etc. are nothing but to desperate attempt find fault to cover up 

their activity of indulging in clandestine clearances of the excisable goods. 

14. Appellant No.1 has argued that demand of duty cannot be confirmed on the 

basis of diaries and records recovered from the third parties and hence, demand 

confirmed on the basis of third party documents s not sustainable. In this regard, I 

find that the diaries maintained by the brokers recorded licit, as well as illicit 

transactions of Appellant No. I and that many transactions recorded in the private 

records tallied with the invoices actually issued by Appellant No.1. The details are 
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worked out on the ss o c.*:ang •d;jcnt seized during searches at the 

premises of brokers. transpor s: ..tc. and as per respective statements 

which have deciphered and e;ined in dsis the modus operandi. The Broker 

and his accountar:t were we aware of hso facts and entries were made 

accordingly in their private records, which haVe also been corroborated by 

transporters, accountant, GMB records etc. cuding confessional statements of 

buyers who are AppeHant No.'3 end.Appellar: No.4 n this proceedings. 

14.1 I also find that the present proceedn gs cover transactions recorded in 

those diaries where Cenvat credt has been oassed on fraudulently i.e. invoices 

were issued by Appellant No.1 without sendirg excisable goods to the buyer in 

whose name invoices were issued. Thus, transactions covered under invoices also 

existed and recorded in diaries maintained by the broker! his accountant. 

14.2 Thus, truthfulness of diaries/notebooks and other private records recovered 

from the premises of broker during, search is clearly established. Further, broker and 

his accountant have admitted to have sold goods belonging to Appellant No. I 

without CE invoices. I also find that the demand has been computed on the basis of 

Annexures prepared during nvestigation based on private incriminating records 

recovered during searches carried out at the premises of two brokers and all vital 

links involved in the case, i.e. brokers, AppeHart No.2 as Manager, transporters etc. 

have corroborated the evidences gathered during investigation and therefore, 

demand cannot be said to be based on third party evidences only. I further find that 

multiplicity of party and corroboration of evidences itself negate the concept of third 

party and the evidences of clandestine removal in this case have been gathered by 

the investigating officers from many places nd therefore, it cannot be called third 

party evidences but sufficient corcboratiVe and supporting evidences against 

Appellants. I, therefore, hold that allegation of clandestine manufacture and 

clearances of the excisable goods involving CE duty of Rs. 24,28,512/- sustain in 

this case. 

14.3 I find that the statements recorded during course of investigation are 

substantial piece of evidences, duly corroborated, which have not been retracted at 

any stage by the statement makers and therefore, as per the settled legal position 

sanctity of the same cannot be undermined by bald arguments only. Appellant No.1 

sought cross-examination and examination as witness by the lower adjudicating 

authority under Section 9D. without specifying as to how such cross—examination 

will help them to arrive at different conclusion. I further find that the authenticity of 
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the records seized from the premises of Appellant No. I and both brokers have 

been duly corroborated, and tallied with the records of Appellant No.1. The Hon'ble 

CESTAT in the cáseof Lawn Textile Mills Pvt. Ltd. reported as 2018-TlOL-1924-

HC-MAD-CX has held as under :- 

"30. The above facts wi/I clearly show that the allegation is one of clandestine 

removal. It may be true that the burden of proving such an alleqation is on the 
Department. However, clandestine removal with an intention to evade payment 
of duty is always done in a secrete manner and not as an open transaction for 
the Department to immediately detect the same. Therefore, in case of 
clandestine removal, where secrecies involved, there may be cases where 
direct documentary evidence will not be available. However, based on the 
seized records, if the Department is able to prima fade establish the case of 
clandestine removal and the assessee is not able to give any plausible  
explanation for the same, then the alleqation of clandestine removal has to be 
held to be proved. In other words, the standard and degree of proof, which is 
required in such cases, may not be the same, as in other cases where there is 
no a/fe qation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the allegations, which 
were put forth except for simple and flimsy retraction. If the assessee had 
sufficient records to establish their innocence, nothing prevented the Manaqing 
Director to say so while making the retraction. There was no attempt made by the  
assessee to state their case by coming foiward to give a statement and 
producinq records. The allegation of parallel invoicing has not been disproved in 
the manner known to law. Thus, we find that the Adjudicating Authority, the 
Appellate Authority as well as the Tribunal concurred on facts and each of them 
has given independent reasons for their conclusion. 

32. Thus, in the absence of any pe,versity in the finding, the Court cannot 
interfere with the factual finding recorded by the authorities as well as the 
Tribunal, as the scope of the appeal before this Court under Section 35 G of the 
Central Excise Act is to decide of a substantial question of law. We find there is 
no question of law, much less a substantial question of law arising for 
consideration in the instant case. Thus, the appeal filed by the assessee is 
dismissed." 

[Emphasis supplied} 

14.4 Shri R.K. Tripathi, Appellant No.2, Manager & Authorized Signatory of 

Appellant No.1 has in his statement dated 24.1.2013 on being confronted with 

documentary and other corroborating evidences along with duty calculation 

Annexures, admitted that diaries of brokers were showing transactions of 

Appellant No.1.This statement dated 24.1.2013 of Manager of Appellant No. 1 has 

not been retracted till date and hence, has sufficient evidentiary value. The 

combined appreciation of all such oral and documentary corroborative evidences 

reflects that Central Excise duty evasion has indeed taken place. I, therefore, find 

that all these evidences are vital and hard evidences and are sufficient to prove 

the case against the appellants. In this regard, I rely upon the decision of the 

Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 2017 (346) ELT 

125 (Tn-Del) wherein it has been held as under :- 

"5. 1 note that in both the proceedings almost identical set of facts were 
involved. The allegation was that based on evidences collected from the 
suppliers' side, unaccounted receipt and further manufacture of dutiable items 

,

1 
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by the appellant was cuç.t be susta: ': .,d:iiledi.y. the case is not only 

based on the 7ieriai ev;denca co!Iecteo vr' ne supliers end and also as  

corroborated by the res:.cnsTh1a nersons ofh suoplier's end. The receipt and 

use or L7 C3 r jaac'o"r'd rj i'' for urthcr mdnufa,ture has 

appareruy tse5, adr'-u'iec i.y t'i .ip 'Cli'' cr due duty sho paid has also 

been a,schared our 'q i ' 'o..rse of,', i ii itself The appellants great 

emphases on non-availably of tl?9 twthsr ooeTOhoratiOn oy way of details of 

transport. money receipt, etc. ifl the presn case, the evidences collected 

from the supolier's site IS  cetecjorical  and cannot be disputed. The private 

records of the suppliers have been  cOrroborated and admitted for the 
correctness of their contents by  the persons who were in-charqe of the  

supplier's units. When such evidence was brought before the partner of the 

appellant's unT he categorically admitted unaccounted clearance of dutiable 
items. However, he did not rme the buyers to whom such products were  

sold. In such situation, it is. stranqe that the appellant has taken a plea that the  

department has not established the details of buyers and transport of the  

finished goods to such byors. It is seen that the records maintained by the 

suppliers, which were affirmed by the persons in-charqe cannot be brushed 
aside. It is not the case of the appellant that the suppliers maintained such  

records only to falsely implicate the appellant. In fact, the supply of 
unaccounted raw materials has been chrroborated by the partner of the 
appellant's firm. In such situation, it is not tenable for the appellant to, now in 
the appeal stage, raise the point by requirement of cross-examination, etc. 
Admittedly. none of the private records or the statements given have been 
retracted or later contested for their authenticity. In the an peal before the 
Tribunal, the appellant is making a belated assertion that the statement by the 
partner of the appellant-firm is not voluntaiy. Various case laws relied upon by 
the appellants are not of any support in the present case. In the cases 
involving unaccounted manufacture, the evidence of each case are to be 

appreciated for conclusion. As noted already, the third party's records at the  

supplier's side as affirmed by the person in-charge and further corroborated by 
the appellant cannot be discounted only on the ground of further evidences 
like transoortation and receipt of money has not been proved. In a clandestine  

manufacture and clearance, each stage of operation cannot be established 
with precision. On careful consideration of the grounds of appeal and the 
findings in the impugned order, I find no reeson to interfere with the findings 
recorded by the lower authority. Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

14.5 It is sethed law that in cases of clandestine removal, the Department is not 

required to prove duty evasion with mathemetcal precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 

Gumanma! reported as 1983 (13) ELT 163 (SC) & M/s. Aaflot Textiles (I) P. Ltd. 

reported as 2009 (235) ELT 587 (SC). 

14.6 I rely on the decision in the case of M/s. Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT  451 (Tri.-DeL) wherein it has been held that private 

notebooks (diaries) seized from the possession of appellant's employee at the time 

of search showing entries for accounted as we. as unaccounted goods which have 

been explained in detail and disclosed by GM of the factory tally with invoices I gate 

pass is trustworthy; that statement of employee running into several pages and 

containing detailed knowledge to he considered reliable. I also rely on the decision 

in the case of MIs. Rarnchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 

(S.C.) wherein similar view has been taken by the Hon'ble Supreme Court. 
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14.7 The statements, if not retracted, are legal and valid evidences in the eyes 

of law and have tote considered as corroborative evidences as held by the Hon'ble 

Supreme Courtin the case of MIs. Naresh J. Sukhawani reported as 1996 (83) ELT 

258 (SC) and the Hon'ble Delhi High Court in the case of Rakesh Kumar Garg 

reported as 2016 (331) ELT 321 HC-Delhi. I find that Statements admitting 

clearances of goods without payment of Central Excise duty and without issuing 

invoices are inculpatory and specific and not retracted and hence, admissible as 

held in the case of MIs. Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 

(Tri.-Del.). Relevant portion of the order reads as under:- 

"14. On careful consideration of the facts and circumstances as 
outlined above, / find that the statement of Director is the basis for the 
demand. The statement is inculpato,y and is specific. The Director clearly 
admitted that the documents/private records recovered by the officers 
contained details of procurement of raw materials as well as clearance of 
finished goods with and without payment of duty. This fact is further 
strengthened by the obse,'vation that many entries in the private 
documents are covered by the invoices issued by the assessee on which 
duty stands paid. The Director has clearly admitted the truth of the charts 
as well as clandestine clearance of goods covered by the entries in the 
private notebooks which are not covered by the invoices. Such  
statement is admissible as evidence as has been held by the Apex Court 

in the case of Systems & Components Pvt. Ltd. (supra). The activities of 
clandestThe nature is required to be proved by sufficient positive 
evidence. However, the facts presented Th each Thdividual case are 
required to be scrutinized and examined independently. The department 
Th this case has relied upon the confessional statement of the Director 
which is also supported by the mentioned entries in the private records. 
There is no averment that the statement has been taken under duress. 
15. In view of the foregoing, I find that the Commissioner (Appeals) 
has erred in taking the view that there is not enough evidence of 
clandestine removal of goods. Even though the statement of Shri Sanjay 
Kejriwal, who is said to be the author of the private records recovered 

has not been recorded, it stands admitted by Shri Tekriwal, Director 
about the truth of the contents of the private notebooks. Consequently, I 
find no reason to disallow this piece of evidence." 

(Emphasis Supplied) 

14.8 I am of the considered view that the admitted facts need not be proved as 

has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 

2008 (230) ELT 0073 (Tri-Mumbai) and M/s. Divine Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennai). Hon'ble CESTAT in the case of M/s. Karori Engg. 

Works reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that Admission! 

Confession is a substantial piece of evidence, which can be used against the 

maker. Therefore, the Appellant's reliance on various case laws are not applicable 

in light of the positive evidences available in this case as discussed above and in 

the impugned order. Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd 
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reported as 2015 (32a) ELT 4S 7-D) hs'c hd that when preponderance oi 

probability was aganst the :ftnt, picTh of no statements recorded from 

buyers, no excess eecncty cnumption ouro, no raw material purchase found 

unaccounted anc no input-outt ratio presc.;ood by law is of no use. 

14.9 In view of above, I find that the contentions raised by Appellant No.1 are of 

no help to them and the Department has adduced sufficient oral and documentary 

corroborative evidences to demonstrate that the Appellants were engaged in 

clandestine removal of the goods. , therefore, 'nd that the confirmation of demand 

of Central Excise duty of Rs 24,2,512i- on he ground of clandestine removal of 

the goods, by the lower adjudcating authority is correct, legal and proper. 

14.10 It is natural consequence that the confirmed demand of Rs.24,28,5121- is 

required to be paid along with interest at applicable rate under Section IIAA of the 

Act. I. therefore, uphold the impuned order to this extent. 

14.11 I find that this is a case of clandestine clearances of the goods which has 

been established. Ingredient of invoking extended period of demand and imposing 

penalty under proviso to Section 1 iAC of the Act are same as held by the Hon'ble 

CESTAT in the case of M/s. Sun Microsystems India P. Ltd. reported as 2016 (339) 

E.L.T. 475 (Tn. - Bang.) and hence, the m'ugned order has correctly imposed 

penalty equal to duty of Rs.24,28,512/- evaded on account of clandestine removal, 

under Section IIAC(i) of the Act on Appellant No. 1. The lower adjudicating 

authority has also granted opt!on of reduced penalty @25 % of duty evaded, 

however, the same has not been, evailed by Appellant No.1 within 30 days of 

receipts by the impugned order. 

15. Regarding confirmation of demand of duty of Rs.37,55,6021- on the ground 

of under-valuation, Appellant No.1 submitted that the said demand on account of 

undervaluation is on the basis of the. rates obtained from the market research 

agencies is not identical to the' ship breaking scrap obtained by Appellant No.1 

during the course of ship breaking and additional consideration over and above the 

invoice price received by them is riot established. 

15.1 The lower adjudicating authority has confirmed the charge of under- 

valuation inter aiia, giving findings as under:- 

"3.16 The Show Cause Notice alleged evasion of Central Excise duty by 
way of under-valuation of the goods obtained out of breaking up of ships. It is 

not in dispute that various Research Agencies circulate the price considering 
all the factors of demand apd supply. and there is no reason that prices 
circulated by such agencies are unrealistic one. It is in this backdrop that even 
Ship Breakers! Brokers/Buyers also subscribe to such market research 
agencies to have an idea of prevaillng orces sO as to enable them to sell their 

Page 22 of 31 



Appeat No: V2/8, 13, 54, 55/BVR/20118-19 

23 

goods at maximum rate. It is  also not in dispute that the re-rollable plates 
ranqinq from size 8mm (4 Ani) to 25m (14Ani,) are emerqed out of breakinq up  

of ships and the majority of re-rot/able plates emerged of breakinq of ships are 
of 12 mm size. In order to substantiate this alleqation, the DGCEi conducted 
inquiry with various marketinq research aqencies including Mis Major & Minor 
with reference to pricinq data of various which revealed that day to day price 
of 12mm size of plates is almost equivalent to the average price of all size  
within the range of 8mm to 25mm.  

3.17 On comparison of the price mentioned in the invoices of Mis HSDL 
vis-à-vis of the prices circulated by Mis. Major & Minor, it was also revealed 
that in many cases the transaction value declared by the MIs HSDL were far 
less than the actual value prevailing in the market during the respective 
period. The ship-breakers have, by not declaring the actual size / thickness of 
MS Plates cleared by them, undervalued MS Re-rollable Plates so as to 
enable them to declare only part of the value of such qoods in the invoices 
and collect the differential value, over and above the declared invoice value,  

by way of unaccounted cash amounts.  

3.18 I, therefore, find the substance in the allegation of under-valuation in  

the present show cause notice particularly when diaries seized from Shri 
Bharat Manharbhai Sheth already containing details of cash transactions with  
various Brokers / Shroffs / Anqadias. Had the aforesaid allegation of under-
valuation been not correct, there would not have been involvement of transfer 
of huqe amount of cash which includes part of the undervalued cost of ship  

breaking materials. 

3.19 In view of the above, I agree with the contention of the DGCEI that 
minor variation in price is obvious considering various factors like payment 
terms, Quantity & Quality of the goods, relation with buyers, demand and 
supply situation, therefore, 2% difference in price is considerable one. As 
stated above, Brokers / Ship Breakers / Buyers take the reference of the price 
quoted by market research agencies like Mis. Major and Minor. I, therefore,  
find and hold that there is no reason to doubt that price quoted by Mis. Major 
and Minor is actual one variation of (+1- 2%) i.e. rates of Plates and Scrap 2% 
lesser than the rate of Ws. Major and Minor is considerable. I, therefore, fully 
agree with the view adopted by DGCEI that duty short paid on account of 
variation of price more than 2% is on account of undenialuation of the goods 
and rightly recoverable from Mis Diamond. Further, I also find that a large 
number ship breaking units, dealers from Alang and brokers were member of 
Mis Steel rates and were receiving day to day updated on the daily price rates 
of ship breaking materials thorough SMS alerts and emails. It is also revealed 
that Mis Steelrates were adoptinq the most scientific and appropriate analysis 
of the data gathered by them. The Ship breakers were fully aware of the rates 
of the scrap generated form ship breakinq and intentionally undervalued the 
qoods with intent to evade payment of Central Excise duty. Further inquiry was 
conducted with Joint Plant Committee, Kolkatta and / find that in India, Joint 
Plant Committee is the only institution which is empowered by the Ministry of 
Steel for the purpose of formulating guidelines for production, allocation, 
pricing and distribution of iron & steel materials in the country as well as to 
function as the official facilitator of the industry. JPC was constituted in 1964 
by the Government of India under the powers conferred by clause 17 of The 
Iron & Steel Control Order, 1956. JPC consist of members and 

representatives from the Ministry of Steel, steel Authority of India Ltd., Tata 
Steel Ltd., Rastriya lspat Nigam Ltd., etc. With its authority and vast 
experience, JPC has maintained a comprehensive database which is 
considered to be the most authentic and reliable in formation on Indian steel 
industry. This database includes capacity, production and stock of all the 
major steel producers of the country, domestic market price of iron & steel, 
FOB and ClF prices and landed cost of steel products, export-import data on 
iron & steel products, production and prices reserves for select materials for 
steel making, state-wise and category-wise details of dispatches of iron & 
steel, etc. Apart from the regular use by researchers, academicians, 
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marketing/business siratE f ent iurs. financial analysis by the Fis 

and banks, some of the key uses of he JPC database includes duty 

formulat on cr . u510r 'r rwjatjon o' GD? 'ndustnal 
Production index. udersanoYng of prce rends, defend trade cases, 
formulation of Five Year F'ens;' econotn :uR"5ys and union budgets, State-
wise tiow of 07steriais a:w cgistiCs, sic. i s!ort, the domestic price data on 
iron & steel products maineined by ¶ JFC cGnsidered as the most authentic 
data of the type for the sel industry. Thus analysis of the rates provided by 
JPC, Koikatta  proves that Ws Diamond and has undervalued their excisable 
qoods with intent to evade naymont of Central Excise duty and thus based on  
the calculation done by DGCE1 / find thf MIs Diamond have evaded Central 
Excise Duty of R37J82i. 

[Emphasis supplied] 

15.2 I find that demana of Rs.37,55,3O2i- has been confirmed on the ground 

that the Appellant has showr description of the excisable goods in relevant 

invoices as 'Waste and Scrap of iron and Steel" or iron & Steel' etc. and the 

impugned order has affirmed the vaivaton as per rates ascertained from the 

reputed agency for valuation of such gocds during investigation. I also find that 

valuation of goods has been &ri'ed at after ssntific analysis of the data released 

by Joint Plan Committee, an stitution empcvered by Ministry of Steel, Govt. of 

India and market research agencies i.e. MIs. Major & Minor and M/s.Steelrate. 

Appellant has not disputed the airJ analysis, however, contested that no excess 

payment over and above invoiced prices was received by them. I find that Manager 

and Authorised Signatory of the Appellant No.1 (i.e. Appellant No.2) in his 

statement dated 24.1.2013 has adrntted that they did not mention the thickness of 

the plates in the invoices. Reevant Q.29 and its answer read as under: 

"Q:29 Do you mention the thickness of plates on the invoices? If yes, 

since when? 

A. 29 Earlier, we did not mention the thickness of the plates in the 

invoices. Since mid of 2010, we have started declaring the thickness 

of the plates in the invoices." 

15.3 The contention that transaction value declared in the invoices under Section 

4 of the Act cannot be rejected does not have force, when Appellant No.1 is 

involved in clandestine clearances and they did not specify the grade/quality of the 

goods in the invoice and diaries seized from Shri Bharat Manharbhai Sheth already 

containing details of cash transabtions with various Brokers I Shroffs / Angadias. I, 

am, therefore of the view that appellant failed to establish the grade and quality of 

the goods cleared to justify the ower prices adopted by them and hence I find 

impugned order legal and proper end therefore, I uphold confirmation of CE duty of 

Rs.37,55,602/-. along with interest and equal penalty under Section 1 1AC of the Act. 
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15.4 Regarding imposition of penalty equal to Cenvat Credit of Rs.3,39,792/-

under Rule 26(2)(i) of CERon Appellant No.1 for wrongly passing on Cenvat credit, 

I find that the lower adjudicating authority has recorded his findings at Para 3.15 as 

under:- 

"3.15  

 / also find that as per the details given in the Diary No.Aj'13 and 
understanding given thrOugh the illustrations, MIs. Diamond cleared their 
excisable goods to Rolling Mills through Shri Bharat Sheth and issued sales 
invoices for the corresponding clearances in the name of furnace units and 
passed on fraudulent Cenvat Credit without actually delivering the goods. / 
also find that as per the details given in the Annexure-BS.3, in 21 cases MIs. 
Diamond has cleared goods through Shri Bharat Sheth to rolling mills and 
issued Central Excise in voices to furnace units and thereby passed on 
fraudulent Cenvat credit amounting to Rs.3,39, 792/- to said furnace units as 
detailed in the Annexure and I find the same to be correct. 

15.5 I find that at Para 10.2.11.2 at Page 73/74 of the Show cause Notice, 

illustrative transaction has been explained with the help of Scanned image of 

page no. 63 of diary "A113" (Image-I) showing transaction dated 15.9.2009. 

The said transaction as decoded during the investigation( Image II & Image 

Ill) reveals that invoice (Image-IV) has been raised in the name of a buyer to 

whom physical delivery of the goods had not been made. Relevant portion of 

the Show Cause Notice is reproduced as under :- 

(IMAGE-I)  
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l0.2.1l. PUS of the :1ge Of 3 above 
revealed thatth 

total 07 ent!i'CS recorded Ofl the a page pct of transactions 
car 

them on 15.09.2009. In fit Cd!JmT, 2 enty W iE15 been recorded wt 

plot number ofship-breakir ;rit i.e. M/s. Cr;.nd industries. ' Second 

"1/2" has been recorded whici dnotes s&e iron plates/scrap. In third co 

"1 880" has. seen rnentiond' Which denote rate p'r metric ton of the scrap at 

the respective recipient unit rouirad to rnk payment to ship, breaker & 191 

denotes rate per metric ton at which broker has. to •coflèct cash froth recipient uniti 

the next column "Patel (Kothi)" is recorded whern "Patei" is short name o1rd 

mill, viz M/s. Patei Steel Roiling Mills, Dedyas;n. Mehsana to whom plates 

cleared as deciphered by Shri Manish Pate, Accountant for Shri Bharat Sf 

whereas iivoice has been s€i t w. Koth Siel Limited, Godhra, PancM 

District without supply of its correspondjnc goocL-. Below. in the fl" COM' 

Pae74of22 

iMAGE-I'  

No. DGCEI/AZU/36-31113..14 

0,660! has been recorded which denctes the quantity rnetnc ton of scrap cieared 

said unit In addi9n o these the & figures such as' "10.660 

15201) 182411" has been menoned, which means that Mis. Diamond Industries 

has issued invoice on 15.09.2009 far 10.660 MT © 15201/- per MT having total 
- t. 

invoice value amounng to Rs1-82,41 V- for: the said consignment In other wdrds, it 

can be explained that ship-breaking un situated t Plot No.84 i.e. MIs, Diamond 

Industries had cleared 10860 MT of scrap of size 1/2 R.19100/- pr MT to MIs. 

Patel Steel Rolling Mills, Dediyasan, Mehsana o 15.09.2009 through Shri Bharat 

Sheth. 
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IMAGE—IV 

Mis KOWI STtEI.S L 
BEJLPtiR 

348-349 3d flooi tav ihan,
PIo( No. 84, Sh Bej Omee: 

______ 
wsvngv. PK :0278- .. 20, 2511943 FC .

0*,L 

1nvo1C8 For Removal of Excisable Goods From Factoy Or Warehouse 

(Rule ii. of the
,,

efltra1 Excise RuLes 20DM t0fdt  

LC.CJO. ABMPJSSSIOXMCO2 

VAT.ITN. 241411001380t 1V20O5 
CST.W : 2464110Ol Dl. 1&V9/2005 

Liaise & Address of 

AMO I I •; u U8flWS (SHIP  BREAKING 

Pre.Autheflt1tiOr) 
Foi OIAMOIID PIDURIES(SJD 

Range. : S8Y.4 
0 :Kc 

BI 

EC.C. No. : AA,ACK99S2GXMOOI 

Mode Of lranspot : BY ROAD 
True No.: GJ4U696. 

p. Through : BHARATBHAJ SEflt MOB.NO.9825207121. 

QS 

G00 
PANCHMAHAL GWARAT 
VAT. TIN. :240708000920101110)2005 

• lnv.Book & No. : 

Issue Dali. - : i -tog  4 
IsausThse. : 
RemovaIDat.. :i5 

RumovalTim.. :1340  

Asft1uMt 
Per ILl 

Goods & M2tefls 0t*ied by breothcdsd S*s 
B & F1o1 s8utss idwdIrHu*ç. 
S*t3ei Dssa,erP.ç Loose 

WASTE &&t*P OF iRON AND sTEB T. 

RTGS.ORaC.0100490 
NO-04904011000845 10.BCAVMAGARI

_____ Tolal 

-- :MCK9952G 

tr.aI r Jerition drcuv nr ml Pw..h. ti a thitft. UB1IC 

ad FL 
DECLAR) lION : CtM. that th 

Pinca *cttj
-- (IfIt 

'ERM3OF5UPPLY 

15.6 The disclosures made during the investigation are not in dispute and 

Appellant No.1 is only contesting imposing of penalty by questioning the issuance of 

SCN to buyer of the goods which I find is not a tenable ground to sustain. I find that 

theappellant has not produced any evidence to show that delivery of the goods was 

Page 27 of 31 

(JJ tOit (40U1 4f(*( 900d$ IU frOlfl QiJ( 
2 ntt ' '4 P4d n VPUId IS flsrea4.C24% 

' ct.pooa fo any 1hottav o Ikag oim,t-,i 

_±EJ mttiAvNAMisoicpn 

I2!  Arnou'a (in dsRs. : On, Lait Eij 0  



Ar' Nc;: V!8, 13, 34. 55/BVR/20118-19 

28 

made to the buye' .t the tLe o c.aranc.. d hence, this contention raised by 

appellant is devoid of merft 

15.7 In view of above, thEl the arment has sufficiently discharged 

onus of proving thai Cenvat crtht f Rs. 3,39,792 1- has been passed on without 

accompanying goods. I, thërefyre, uphold mpotion of penalty of Rs. 3,39,792/-

under Rule 26(2) of the CER on Appellant. No'. 1. 

16. I find that ApeHant No2, Shri R.K.. Tripathi, Manager & Authorised 

Signatory of Appeliant No.1, in. h .tatement dated 24.1.2013 in answer to 

question No.20 (ii) (a) and 20 (ii)(b) expained Annexure BS-3 and Modus Operandi 

of Appellant No.1 with regard to raising invoices'to various parties without actually 

sending the goods and has admitted as under:- 

"Ans:-1 have care fully perused the aforesaid Anenxure-BS-1, Annexure BS-2 & 
Annexure BS-3 and / put my dated siqnature thereon in token of havinq seen and 
aqreed with the details mentioned thers in and calculation of evasion of Central 
Excise duty mentioned therein. I have also perused Annexure BS-3 and I put my 
dated s'qnature thereon in 'oken of havinc  seen and aqreed with the details  
mentioned therein." 

16.1 Thus, I find that App&Jant No.2 has admftted entries written in diaries and 

Transporting details establishing that Appellant: No.1 has with the help of Appellant 

No.2, issued Cenvatable Invoices without physically sending the goods to pass on 

the Cenvat Credit fraudulently. 

16.2 I find that Rule 26(1) & 26 (2) of the CR reads asunder:-

"Rule 26. Penalty for certain offences. - 

(1) Any person who acquires possession oi 0149 in any way concerned in 
transporting, removing, depositing, keeping,' concealing, selling or 
purchasing, or in any other manner deals with, any excisable goods which he 
knows or has reason to believe are liable to confiscation under the Act or 
these rules, shall be liable to a penalty not exceeding the duty on such goods 
or two thousand rupees, whichever is greater. 

(2) Any person, who issues - 

(I,) an excise duty invoice without delive.'y of the qoods specified therein or 
abets in making such invoice; or 

(ii) any other document or abets in makinQ  such document, on the basis of 
which the user of said invoice or document is likely to take or has taken any 
ineligible benefit under the Act or the rules made there under ilke claiming of 
CENVA T credit under the CENVA T Credit RUleS, 2004 or refund, shall be 
liable to a penalty not exceeding the amount of such benefit or five thousand 
rupees, whichever is greater." 

[Emphasis supplied] 
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16.3 The details of various private records and statements of transporters, 

brokers, accountant, etc. recorded corroborating records resumed have been duly 

affirmed by him in his statement dated 24.1.2013 and Para 3.35, 3.36 and 3.44 of 

the impugned order specifically detail them. He is the person concerned, who dealt 

with such excisable goods and had reason to believe that the goods were liable to 

confiscation. I find that Appellant No.2 was actively involved in clandestine 

removal of the goods and also in passing of ineligible Cenvat Credit and hence, 

liable to penalty under Rule 26 of CER. Therefore, penalty of Rs.6 lakhs on 

Appellant No. 2 under Rule 26(1) of CER and penalty of Rs.3,39,7921- under Rule 

26 (2) (i) of CER is correct and proper. 

17. I find that appellant No.3 in his statement dated 6.8.2012 has, in answer to 

Question No. 12, admitted purchase of excisable goods from Appellant No.1 without 

CE invoices and also confirmed payment in Cash through broker, Shri Pawan 

Agarwal. Appellant No.3 has not contested this admitted fact. I, therefore, hold that 

penalty of Rs.41,962/- imposed upon Appellant No.3 under Rule 26(1) of CER by 

the impugned order is correct, legal and proper. Accordingly, I reject the appeal filed 

by Appellant No.3. 

18. I find that Appellant No.4 has been alleged to have purchased goods 

clandestinely cleared by Appellant No.1 without payment of Central Excise duty and 

without issuance of Central Excise Invoices. Appellant No.4 contended that he filed 

sworn affidavit on 26.7.2013 retracting statment made by him under duress; that no 

investigation was extended at their premises and he can not be penalized on the 

basis of third party evidences. I find that Appellant No.4 has retracted his statement 

relied upon in the impugned SCN and Appellant No.4 has produced copy of GRN 

No.544 dated 24.12.2009 issued in the name of M/s. Anand Exports for 

transportation of excisable goods from Alang to Mandi Gobindgarh through Truck 

No. RJ31GA 1209 covered under Central Excise Invoice no. Ex 765/ 24.12.2009 

issued to M/s. RG Gupta & Co., Mandi Gobindgarh. I find that no direct credible 

evidence discussed in the impugned order establishing involvement of Appellant 

No.4. Therefore, I am compelled to hold that the allegations made against Appellant 

No.4 in the SCN is not supported by sufficient evidences and hence, Appellant No.4 

can not be penalized under Rule 26 of the CER. I, therefore, set aside penalty of 

Rs.40,541/-imposed upon Appellant No.4 under Rule 26 of CER. 

19. In view of above, I uphold the impugned order except penalty imposed upon 

Appellant No.4 and accordingly reject appeals filed by Appellant No.1 to Appellant 

No.3 but allow appeal filed by Appellant No.4. 
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