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q,oii'&'jcj'1t, 13lctci (314'cv*1), I 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

T 3flT3TZT/ Q13T/ 1I-c1/ 16l 31 -t-i 

ti,ictk / lld-lcldR / 11 ecTh(l 4(IId ii) 3 Ti1lci: / 

Arising out of above mentioned 010 issued by Additional/JointIDeputy/Assistarlt Commissioner, Central 

Excise/ST / GST, Rajkot/JamnagarlGandhidham 

i 3iJiciici & MiIi rolt-i fl.c1l /Name & Address of the Appellants & Respondent 

1. M/s Leela Ship Recycling Pvt. Ltd.), Leela Force',B-Wing Third Floor, Near Aksharwadi Bhavnagar-364002. 

2. Shri Komalkant Sharma (Chairman and Managing Director), M/s Leela Ship Recycling Pvt. Ltd.), Leela 

Force',B_Wing Third Floor, Near Aksharwadi Bhavnagar-364002. 

3. Shri Vinod Patel, Plot No. 102, Iscon Mega City, Opp Victoria Park, Bhavnagar. 

4. Shri Kishor Patel, Proprietor of MIs Shree Krishna Enterprise, 304, Shoppers Point, Parimal Chowk, 

Waghavadi Road, Bhavnagar. 
3Tr(3tft) 34q (ci) / j)(cul 3P1 cj 1'C1I l/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A) 1d-fl ti n ,zr cYle, lci 3Tft611 -1NlIcMuf i1l 3TiW, tPT c'-4I ti t. 3TI11TT 1944 f 
35B3 1994 T863 Tft 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under 
Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) oo.ul Iio1 tiic *flii 13c-Yo1 t3 o-4l4l1ul à1 
nun 2, 3&. .  R$1t, tsii  iiiry 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, 
New Delhi in all matters relating to classification and valuation. 

(ii) 3Ll,.d  1(a) slc1li iV 31 3TTT *3T*ii PT .ic'-lle, 1c* t8 ,leiq,i. 

() , , 5d.ei) I 
To the West regional bench of Customs, xcise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals dther than as mentioned in para- 1(a) 
above 

31e TzrrfETcTsT ioie 3t1.hdc1 (3t) ¶ana  2001, 1'I&I 63 FftTIv 5T  

(iii) 
EA-3 eii.11 iIv I g.i( c4I risi T7r3tt cU.ii 5TTT, 

5 nil T i.d. 5 c*w 0 ZT 50 riia 3t8T8T 50 iiry * 3Ta't ,a.igr: 1,000/- ,e.if, 5,000/- 'e'.i'A 10,000/- .s.iii 

l f4lfc1 tt kilol, iIe1cI 

*t    srrf?i I i1tr  r s, r r mrr loii rr1z t 

3ftf1'lsT n 11crr r rR8T fTT TaiW 3fitr ( 3it) * ¶V 3-'r* 1T 500/- qi  r tlftr  ii 1 

The appeal to the Appellate Tribunal shall be filed in quadruplicate inform EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and 

shall be accompanied against one which at lâst should be accompanied by a fee of Rs. 1000/ Rs.5000/-, Rs.10,000/- where amount of duty 

demand/interest/penalty/refund is upto S Lac., 5 Lac to SO Lac and above Sb Lac respectively in the form of crossed bank draft in favour of Asst. 

Registrar of branch of any nominated public sector bank of the plahe where the bench of any nominated public sector bank of the place where the 

bench of the Tribunal is situated. Application made for grant of stay shall beaccompanied by a fee of Rs. 500/-. - 

3Wtci T TOT*3t1, .1994tt86(1) *3)sThie,   1994, *Ioi 9(1) *r1Vi ft',Ha 

8iio1, isrIi*j 3  gr 3Ttft8rtT4t.  t c4d.1 ft 

tlTtv) 3ttt  t.i1eiw.t *rffai i,oi t5T3)T cU4i 51T'lT, u 5 c.fla 5 elNa "iu SIT 

50 eiia r3Tar8T5O clua 3j 1,000/-+A, 5,000/- 

1 Ttdidlo1, i1QId 3T1SIT1 ilq' (Woi *tolfI io14' ij ,artfl 

, Tq' oki 11i 'oli.fl TT1V I ole11 gi'it r iolio1, * r 3 Tt4T * T iu r t1ttT 3Tftt1IZ .et4I(uI *t ttR8T 1SI1Tr I 

311tt(SI3iT&) V3-W*15T500/- T4'olt dii l 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.S as 

prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which shall be 

certified copy) and should be accompanied by a fees of Ra. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 

Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty 

Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakh5 rupees, in the form of crossed bank 

draft in favour of the Assistant Registrsr of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / 

Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(i) 

(C) 

(i) 

7 

d 31I1, 1994 TRT 86 Pt -t13 (2 (2A) 2f c  cPt i41 3t(, io1, 1994, 

¶I  9(2) (2A) 1Ii S-i•*' t ii 3Ul, iT 3c1IIC, lccb 3T%T 3ITaThIT 

(3flW), Iti  tTai c  tift iTi ifd.Zi (ii T1F   131i 1T1V) 3T 3ffFf 

4 1T 1fl' 3Ttf id, 'I T'I c':. t'if 3$fZf o]i,ul t 3T5'r )  5T 

 3flT f i(i F / 
The appeal under sub section (2) and (2A) of the sectr,r 56 th Fi.rn:s Act 1994, shall be filed in For ST.7 as prescribed under Rule 9 

(2) & 9(2A) of the Service Tax Rules, 1994;::d shal be acc s hy a copy of order of Commissioner Central Excise or 
Commissioner, Central Excise (Appeals) (one uf which shall bo :orbficd coy) and copy of the order passed by the Commissioner 
authorizing-the Assistant Commissioner or De.:;y Ccmmirsioner - C ntra' Excise! Service lax to file the appeal before the Appellate 
Tribunal. - 

*d-11 ti,, ptr     3f 
311T 1944 r 4l.f 35- 3, TCR 3 , i4 trn 83 349r t t 

, r 3trr 'I 3TT wIr 3 srr r/i ii i 10 5T1TT (10%),   ii 

ii f1a Z1T -lo-1, qc, il 1oi'dci n iT .Wf, 3t T 

 3 rf  

cj jC-'4I '..q fiPt 3icid 'T'T 1V tTi" Cd-1 tiifr 

(i) tTT 11 f r 

(ii) a tT 

(iii) T -lr) i 6 34d'ri 

T 1TT 3t Yt l/ - 

For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made applicable to Service 

Tax under Section 83 of the Finance Act, 1994, an appea against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and p,enalty are in dispute, or penalty, v;hera penalty alone is in dispute, provided the amount of pre-
deposit payable would be subject to ceiling of Ps. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shail inciue: 
(i) amount determined under Section 11 0; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule-S of the Cenvat Credit Rules 

-  provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any 
appellate authority prior to the commencement of the Finance (No.2) Act. 2014. 

i'it 3TFf: 
Revision applicati6'n to Government of india: 

3Tr *f 9Vrir - 1ISci flRI , jr'ii, Tti 1994 *r tim 35EE W-iiq 
3fFMT 3T Tf  I(5T°T 3ii4ai IT 1 dinloi.T, rar, Wf )y

, 
 

-110001, 1T iiøil 

A revision application lies to the Under Secretary, to the Government of odia, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-lIc oltrt1la1 fTR f, iTT o1-li dlc' cT kIø4 4Rdl1ot i'fTT T 1i 

q,Ul ¶\  1T i4 ik4ii 
In case of any loss of goods, where the loss occurs'in transit from'3a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

nr .tiç ii 1-rnOl - r l'ZT jc-'ic, t1c"c, j 

t9l. (ft) t Ri , ei ç i / 
case of rebate of duty of excise on goods exported to any country or tecritory outside India of on excisable material used in the 

manufacture of the goods which are exoorted to any country or territory outside India. 

c9I  T 1  ¶eiI T   ¶ Ii ii l / 
In case of goeds exportd outside India export to Nepal or 9hutan, witout payment of duty. 

jc', c'iOi tl  t 'f 9'C 3Ti1T5T V * 10-oi cici iio 

sr aT 3t  31TT 3l1 (34'IW) orti 1 ( 2), 1998 t s&r 109 t okr ¶rFt r ai 

iii 3Rf *R1I  tf a1( qT1 S  art 

Credit of any duty allowed to be utilized towards payment of excise duty o final products under the provisions of this Act or the Rules 
made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance 
(No.2) Act, 1998. 

d'.ci 3Tt is't EA-8 t *f 55tT c-tf  (3) ¶Oc', 2001, 1  9 

3UT t I1fZIT 1dd 5f 5I1t ifvi ii t 3ç4l  tF 3l1, 1944 f 51T11 35EE dd 

 f 3T cl'tk T TR-6*t   f  Vl/ 
Tie above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 
within 3 months from the date on which the order sought to be appealed against is communicated and shall be accompanied by two 
copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan evidencing payment of 

prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

O1OT 3T 1I 1-'1IId 1rr ici' f 3T?TM t iol IIT1V I 

ç'lo.j tf c'il r .a+l sr ft  20O/-T TJiciia1 5T W 3i1 1(1 ci 5 ci 

,yl4l 1000 -/ si rir SII ii I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and Rs. 
1000/- where the amount involved is more than Rupees One Lac. 

3lTe1   d  3fffr 51 I1IT 3TT   t1c  tT T15T, 3td dl ,io1I 

Tl i T 1T '-4 I4 IC  34 oj(Ui f t5 3it ZIT *(Zt 

 t IEt 311f 15T ,lIc11 I / In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should 
be paid in the aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

oIlc.Pl t1o4' 1975, 3lTI-1 t 3RR1 f6l 3flttT t1 *-dIo1 3TTtT ttlPt ZT I./iftlT 6.50 

f 1I41e tic lI )ii TVl / ' 

One copy of applicati'on or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear 2 Court fee stamp of Rs. 
6.50 as prescribed under Schedule-I in terms of the Ccurt Fee Act,1975, as amended. 

e-ii t1c', *I5f r4IC, t1O  i Ol  3~1tzr iiCli (cbl 1)  1982 3Tzr TITF 

+)Zid 'no '1Rl 1it 3l't 5t -Ii 31I'lfd 1T j1lclI l / 
Attention is also invited to the rules covering these and other related matters containec in the Customs, Excise and Service Appellate 
Tribunal (Procedure) Rules, 1982. 

-,0r0 3 11c1o1 tl159 fv, 3lWtt) 5TI  

aQ1 www.cbec.gov.in I / -- 

For the elaborate, detailed and latest provisions.relating to filing of appeal to the higher appellate authority, the appellant may refer 
to the Departmental website www.cbec.gov.in  

(v)  

(vi)  

(0) 

(E)  

(F)  

(G)  



Appeal No: V2/3,4,43,44/BVR/2018-19 

:: ORDER-IN-APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.4", as 

detailed in Table below, against Order-in-Original No. BHV-EXCUS-000-JC-

46-2017-18 dated 23.1.2018 (hereinafter referred to as 'impugned order') 

passed by the Joint Commissioner, Central GST and Central Excise, 

Bhavnagar (hereinafter referred to as 'lower adjudicating authority') :- 

SI. 

No. 

Appeal No. Appellants Name & Address of the 

Appellant 

1.  V2/4/BVR/2018-19 Appellant No.1 

M/s Leela Ship Recycling 

PvtLtd, 

Plot No. 2, Alang Ship 

yard, Alang, 

Dist Bhavnagar. 

2.  V2/3/BVR/2018-19 AppeLlant No.2 

Shri Komalkant Sharma, 

Chairman and Managing 

Director, 

M/s Leela Ship Recycling 

Pvt Ltd, Plot No. 2, 

Atang Ship yard, Alang, 

Dist Bhavnagar. 

3.  V2/43/BVR/2018-19 AppeLlant No.3 

Shri Vinod Patel, 

Plot No. 102, 

Iscon Mega City, 

Opp.Victoria Park, 

Bhavnagar. 

4.  V2/44/BVR/2018-19 Appellant No.4 

Shri Kishor Patel 

Proprietor of M/s Shree 
Krishna Enterprise, 

304, Shoppers Point, 

Parimal Chowk, 

Waghavadi Road, 

Bhavnagar. 

2. The facts of the case are that Appellant No. 1 (holding Central 

Excise Registration No. AAACL8753GXMOO1) was engaged in breaking of 

ships imported for breaking purpose at their plot at the Ship Breaking 

Yard, Alang. Intelligence gathered by the Directorate General of Central 

Excise Intelligence indicated that most of the Shipbreaking units of 

Alang/Sosiyo of Bhavnagar District were evading payment of Central 

Excise duty by resorting to clandestine removal and under valuation of 

their finished goods viz. MS plates and scrap as well as issuing fake Cenvat 

invoices without physical supply of goods. Investigation carried out by the 

officers of DGCEI revealed that Appellant No. I evaded payment of Central 
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(herti' 

Rs TI 

Api1t No: J_,,4,zj, I_ (IL 

Excise duty by reortir 

with active support o 

brokers. The 1nvest 

under valuation o  their 

Excise duty. The App&t 

delivery of goods in 

Sheth, all brokers. 

2.1 Show Cau Nôice 

was issued to AppeUan. 

Central Excise duty of 

recovered from them urr 

Excise Act, 1944 (iereThft 

under Section 1 lAB read 

imposition of penatt' ud: 

the Central Excise Rue 

penalty equal to Cenvat c 

of their finished goods, 

::ñd' Sflri Bhràt Sheth, all 

.AppeUant No. 1 indulged in 

y evaded payment of Central 

uUntCenvat credit without 

it5 No, 3,4 and Shri Bharat 

ti /36-23/2013-14 dated 23.4.201 3 

1 ca1i H' tO how cause as to why 

uld notbe demanded and 

ioh I IA(i) o the Central 

os 'Act" along with interest 

of th Act and also proposing 

the Act red with Rule 25 of 

'tr'referred to s 'Rules') and 

"6S4/- under Ruie 26(2)(i) of the 

p "ovis 

Section 

:con 

Rules . The Show Cause cdci aLso pc;d imposition of penalty, inter 

alia, upon Appellant No. ',3 

Rules. 

26(1) and Rule 26(2) of the 

2.2 The above said Tho Cause tice was adjudicated vide the 

impugned order which ccf ndCen:: :d;se duty of Rs. 62,34,943/- 

under Section IIA(1) akn vi' int€•. under Section i1AA of the Act 

and imposed penalty of Rs. T 4,943/ .u'er Section 11AC(1)(a) of the 

Act upon Appellant o. I wi optic of reduced penalty as envisaged 

under provisions of Section &L o tc ,.c, penaLty of Rs, 32,47,684/- 

under Rule 26(2)(i) of tY ues for a:t passing of Cenvat credit by 

issuing only invoices wtoLt delivery The impugned order also 

imposed penalty of Rs. 6,50,000/- urcI ute 26(1) of :he Rules and Rs. 

32,47,684/- under Rule 22) of the Rs upon Appellant No. 2 and 

penalty of Rs. 9,49,884'- each under 26(1) and Rs. 8,14,277/- each 

under Rule 26(2)(i) upon AppeUnts No. .4 

3. Being aggrieved with the impu;ed order, Appellants No. I to 3 

have preferred appea co vr:o, rcius, Thter alia, as below :- 

Page 4 of 23 



Appea No: V2/3,4,43,44/BVR/2018-19 

Appellant No. 1:- 

(I) The impugned order is passed in gross vio'ation of principles of natural 

justice. The Appellant was provided copy of Statement dated 18.3.2013 of 

Shri Naveen Kumar Jam, Works in-charge of the Appellant and statements 

dated 11.3.2013 and 18.3.2013 of Appellant No. 2 but they have not been 

provided certified copies of other relied upon documents of Show Cause 

Notice despite specifically asking several times. It is settled position of 

law that order passed without furnishing relied upon documents is caused 

severe prejudice to the rights of the party and he retied upon following 

case laws: 

(1) Parmarth Iron Pvt Ltd-2010 (255) ELT 496; 

(2) Rajam Industries Pvt Ltd- 2010 (255) ELT 161; 

(3) Videocon International Ltd- 2010 (250) ELT 553; 

(ii) The adjudicating authority has failed to follow provisions of Section 

9D of the Act white passing impugned order; that he was required to 

follow the procedure envisaged under Section 9D of the Act when so catted 

incriminating documents were not seized from their possession and its 

authenticity was disputed by the Appellant; that not a single buyer of the 

Appellant was examined during investigation; that the statements of 

brokers, transporters, dealers relied upon against the Appellant are 

general in nature and not specific. Since makers of these statements were 

not examined during adjudication and were not offered for cross 

examination by the Appellant, such statements are not admissible as 

evidence in the impugned case and hence, the impugned order deserves to 

be set aside as per following case laws: 

(1) Andaman Timber Inds-201 5-TIOL-255-Supreme Court 

(2) Jayshree Vyapar Ltd- 2015 (327) ELT 380 

(3) Nico Extrusions Pvt Ltd- 2009 (248) ELT 497 

(4) Aum Aluminium Pvt Ltd- 2005(190) ELT 393 

(5) Sanket Food Products Pvt Ltd- 2005(188) ELT 107 

(iii) In cases involving clandestine removal of goods without payment of 

duty, under valuation and issuing phony invoices without delivery of 

goods, the investigation has to bring on record adequate corroborative 

evidence with such private records, however, DGCEI has not recorded 

statement of a single rolling mill or induction furnace unit in support of 

bald and imagined allegation against the Appellant about evasion of duty 

on mass scale. The impugned order, therefore, deserves to be set aside. 

Page 5 of 23 



Appea No: V2/3,4,43,441BVR/2018-19 

(iv) Allegation of dnd€ v. bT.:d on price Lists circulated by 

private agencies n tn w - - rounded, a.se and far from 

truth. The Appellant nc' c -:d the price considered by 

investigating authority to' oe .i€riUr:, Tere is no oral evidence in the 

form of recipients involved ii h iWc: :ransaçtions. It is settled law that 

when Department is maki Uatiz f deliberate undervaLuation to 

evade payment of duty; or the irvtgation to prove such charges 

with sufficient degree of whc as not been done. 

(v) Allegation of ctandestire remov:. of goods is based upon private 

documents maintained b t bro'1? which are not reliable and 

admissible as independent evidences. The Appellant's official in his 

statement has disputed the authenticity of such documents and declined 

to believe it to be true, No invstigaton was carried out at the buyer's 

end by the DGCEI. The adjudca.ting authority confirmed demand based 

upon trip registers maintained y tran3prters and registers maintained at 

gate by Gujarat Maritime Board, without considering that transportation 

was not arranged by the Appell?nt and goods were sold by them on 'as is 

where is basis' and it cannot be established that the goods were actually 

loaded from the premises of the Appellant. 

(vi) The impugned order has erroneously confirmed demand on the 

allegation that the Appellant had fraudulently passed Cenvat credit 

without physical supply of goods. The Department has not credible 

evidences except statements of brokers and diaries recovered from 

brokers which are not statutory records but unauthentic one. The DGCEI 

has not recorded statements of any single buyer who received only invoice 

without goods in support of their allegation. No proceedings were initiated 

against recipient of such phony invoices for recovery of alleged Cenvat 

credit fraudulently availed by them. 

(vii) The adjudicating authority has erred in imposing penalty under 

Section 1 1AC(1 )(a) of the Act without considering that (a) the Appellant's 

official did not agree to the entries made in the private records of third 

parties (b) the investigation did not record statements of buyers who 

received goods without payment of duty or who received only invoices 

without the goods (C) No incriminating documents were recovered from 

the possession of the Appellant (d) Entire order is passed on the basis of 
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Appeat No: V2/3,4,43,44/BVR12018-19 

unauthentic and rough diaries recovered from third parties without cogent 

evidence either of physical emoval of goods or about so catted cash 

transactions (e) Whether the received of phoney invoices availed Cenvat 

credit or not is not established. 

Appellant No. 2  

(I) The adjudicating authority has erred in imposing penalty upon him 

under RuLe 26(1) and Rule 26(2)(i) of the Rules; that for imposing penalty 

under Rule 26(1), the Department has to first establish that certain goods 

were held liable to confiscation under Rule 25 and that it must be proved 

that said person knew or had reason to believe that the excisable goods 

were liable for confiscation. However, there was no proposal in SCN for 

confiscation of goods. Further, the Appellant in his statement had deposed 

that he was not dealing with day to day matters of manufacturing 

activities. Hence penalty under Rule 26(1) deserves to be set aside. 

(ii) There is no evidence in the impugned order to sustain the allegation 

that the Appellant or his company had issued any invoices without physical 

supply of goods nor he had abetted his company in doing so. Further, the 

Department has not verified at recipient end to prove that only invoices 

were issued without deLivery of goods and hence, penalty imposed under 

Rule 26(2)(i) of the Rules deserves to be set aside. 

Appellant No. 3 :- 

Appellant No. 3 has stated that penalty under Rule 26(1) of the 

Rules is not imposable upon him; that the order was issued in violation of 

principles of natural justice inasmuch as adjudicating authority did not 

grant opportunity of cross examination of Shri Mahendra Rana, Partner of 

M/s Maruti Metal Industries; that diary recovered during search carried out 

by the officers of DGCEI contained estimates written after making inquiry 

with concerned shipbreakers; that the Department has not produced any 

evidence of alleged illicit transactions; that onus to prove clandestine 

removal of goods is on the Department, however, this burden was not 

discharged by the Department. No corroborative evidences were produced 

by the Department; that they had not dealt with excisable goods in any 

manner as welt as not acted with mens rea. 

Page 7 of 23 



Appi Nc': V2i3,4,43,44,'BVR/2Oi19 

Appellant No. 4  

(i) Appellant No. 4 has stated th t. impugned order is non-speaking 

and non-reasoned one inasmch. as th ower adjudicating authority has 

not dealt with the pleas mada by thrr. their written submission, as well 

judgments referred bythm ire cc:;iteiy ignored; that the diaries 

recovered from their residence were iating to clandestine clearance 

but were either estimates of .scap fter inquiry with concern ship 

breakers or relating to businass of his er brother Shri Vinod Patel; ; that 

onus to prove clandestine !'efroal of goec's, is on the Department, however 

the burden was not dischard. The A peil.ant was in no way concerned in 

physically dealing with excisable goqds with the the knowledge or belief 

that the goods are Liable for confiscation and that the Appellant had not 

acted with mens rea. Hence, the Appeflant is not liable to penalty under 

Rule 26(1) of the Rules, 

(ii) The adjudicating authority has ot discussed any evidence relevant 

for imposing penalty under Rule 26(2) of the Rules. There is no 

documentary evidences which suggest that they had fraudulently passed 

on Cenvat credit. There is no eviden:e on record regarding non-transport 

of goods cleared by the shipbréaker to the appellant's premises. 

4. Personal Hearing in the matter was attended by Shri P.D. Rachchh, 

Advocate on behalf of Appellants Nc, 1 a 2,. who reiterated grounds of 

appeals and submitted that they have not been supplied copies of relied 

upon documents includfng statements of 3 parties; that their request of 

coss examination of witnesses has also been rejected by the adjudicating 

authority without giving proper and Legal reasons; that Shri Naveen Kumar 

Jam, Works in-charge of the Appellant No.1 has clearly stated in his 

statement dated 18.3.2013(Page 214 to 216 of Appeal Memo) included in 

Para 3.10.1 of SCN that he did not agree to the noting of Shri Bharat Sheth 

and also Table/worksheets prepared by DGCEI officers; that he also denied 

cash transactions with Shri Vinod Patel and Shri Kishor Patel (Page 258 of 

Appeal Memo- Para 4.13.1 of SCN); that Para 4.14.1 of SCN also states that 

statements of Shri Vinod Patet were not correct, then how demand can be 

fastened on the appellant on the basis of statements of Shri Vinod Patel; 

that the demand on account of undervaluation has no leg to stand on as it 

is without any evidence and statement of any one but only on rate 

supplied by M/s Major a Minor; that 3 Party documents cannot be basis 

N ,. Page8of23 



Appeal No: V2/3,4,43,44/BVR/2018-19 

of demand as held by CESTAT in 2 cases cited in the compilation 

submitted by them; that statement of co-accused is admissible only when 

jointly tried; that M/s Major a Minor have not been show caused; that 

their appeal may be allowed in view of above facts and case Laws cited by 

them. 

4.1 Shri Madhav Vadodariya, Advocate appeared on behalf of the 

Appellant No. 3 and reiterated grounds of appeal and submitted that there 

is no evidence against Shri Vinodbhai in this case but even then penalty 

has been imposed on him, which needs to be set aside. 

4.2 Shri Madhav Vadodariya, Advocate appeared on behalf of the 

Appellant No. 4 and reiterated the grounds of his appeal. 

Discussion & Findings:  

5. I find that Appellants No. 1 to 4 have deposited amount ®7.5% of 

duty or penalty in dispute and hence, have complied with the provisions of 

Section 35F of the Act. I find that Appellants No. 3 & 4 have filed the 

miscellaneous applications for condonation of delay of 28 days in filing 

appeals which state that they had received the impugned order on 

29.1.2018 but could file appeal on 27.4.2018. They requested to condone 

delay of 28 days in filing appeals on the grounds that their consultant was 

busy with work related to adjudicating proceedings of various authorities 

and work related to GST. Considering that delay is within further period of 

30 days as provided under proviso to Section 35(1) of the Act, I condone 

delay of 28 days in filing of these two appeals and take up these two 

appeals also for decision on merit. 

5.1 I have carefully gone through the facts of the case, the impugned 

order, the appeal memoranda and written as well as oral submissions 

made by the Appellants. The issue to be decided is whether the impugned 

order, in the facts of this case, confirming demand on Appellant No. 1 and 

imposing penalty on Appellants No. 1 to 4 is correct, legal and proper or 

not. 

6. I find that the Officers of the DGCEI carried otit investigation and 

covered ship breakers, including Appellant No.1, brokers including 

Appellants No. 3, 4 and Shri Bharat Sheth, Transporters etc. to unearth 
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alleged evasion of CenL c dut'; way of clandestine removal of 

goods. Searche' carri t. t' 'wcmises of varous Transporters 

resulted in recovery 0';' ; stersi CumefltS showing details of 

transportation of good: t pr;wts of Appellant No. 1, viz, date, 

Truck No., Plot No., broker mes etc. The transporters deposed in their 

statements that as and when ship beE.ker or broker contact them for 

trucks, they used to send trucks. at the ship breaker's plot after making 

entry regarding plot no. 'Ther' the twc\ was sent to and name of ship 

breaker/broker etc. The entries appearing in trip registers of the 

transporters tallied with the invoices issued by the Appellant during the 

years 2008-09 to 2010'ii and it was found that out of 234 entries 

appearing in trip registers. invoices were issued in 182 cases and no 

invoices were issued by Appe.ant No. in respect of remaining 52 entries. 

I find that investigation was extended at the check post maintained by 

Gujarat Maritime Board(GMB) which reveated that GMB maintained records 

of movement of vehicles at the Ship breaking yard and had details like, 

date, vehicle details, purpose, in E out time. On comparing the details 

recovered from Transporters with the records maintained by GMB, it was 

revealed that most of the entries were found tallying. 

6.1 On being confronted with the aforesaid evidences, Shri Naveen 

Kumar Jam, Works in-charge of the Appellant No. 1 in his statement 

recorded under Section 14 of the Act on 18.3.2013, inter a(ia, deposed as 

reproduced in Para 9.1 of the SCN, as under: 

"Question-33: You are now shown Annexure- IR. 1, prepared on the basis of the 

above said details for trucks indented for loading of scrap from the Plot number 

2 which represents your company. Please see the worksheet and confirm. 

Answer-33: I have seen Asircxure-TWI. After going though the entries 

mentioned therein, I state that i cannot confirm that these pertains to our plot 

No. 2 as we have no connection with the transporter. 

Question-34: The details of above said Annexure-TR- 1, were compared with the 

invoices issued by your company. Annexiire-TR- 1.1 showing the comparison of 

details of trucks supplied to you as mentior1ed in the trip registers of above 

transporters and invoices issued on the respective dates or next day, is prepared. 

Please see and offer your comments. 

Answer-34: I have seen Annexure-IR. I do not accept the same as these 

entries are made by the transporters which was not in my knowledge. 
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Question-38: You have seen, the Annexure-TR.1. Do you agree that 234 entries 

appearing therein pertain to indents for trucks made by you in some of the cases 

and in most of the cases brokers have indented the trucks? 

Answer-38 : I have once again seen Annexure-TR-1. However, I cannot 

confirm whether these trucks infact were reached our plot No. 2 and got landed 

on that day. 

Question 39: You may see Annexure-TR- 1.1 which show that ship breaking 

material was cleared from your yard on the date and through truck number as 

mentioned in the transporters registers. Do you agree that out of 234 entries 

appearing therein pertaining to indents for trucks to load scrap from your unit, 

in 182 cases invoices were issued by your unit? 

Answer-3 9 : I have seen Annexure TR- 1.1. However, I cannot confirm whether 

these trucks in fact were reached out plot No. 2 and got loaded on that day." 

(Emphasis supplied) 

6.2 I find that during search carried out at the residence and business 

premises of Appellants No. 3,4 and Shri Bharat Sheth, incriminating 

documents were recovered showing purchase of Plates/scrap from 

AppeUant No.1 on behalf of their clients for which no corresponding 

invoices were found issued by Appellant No. 1. On being confronted with 

the evidences gathered during investiation, Shri Naveen Kumar Jam, 

Works in-charge of Appellant No. 1 in his statement recorded under 

Section 14 of the Act on 18.3.2013, inter alia, deposed as under: 

"Question 6: DGCEI Officers have seized diaries from Shri Bharat Sheth, 

Broker of Ship Breaking Materials on 30.03.20 10 wherein details of purchase 

and sale of ship breaking material is recorded. Subsequently statements dated 

30.03.2010, 12.04.2010, 27.07.2010 & 04.08.2011 of .Shri Bharat Sheth and 

statements dated 12.04.2010, 27.07.2010, 12.08.2010, 14.08.2010 (two 

statements), 28.08.20 10 and 04.08.20 1 1 of Shri Manish Patel, Accountant of 

Shri Bharat Sheth were recorded. You may peruse these statements. Statements 

of Shri Bharat Sheth and Shri Manish Patel were recorded wherein they have 

elaborated mode of writing in their diaries. They stated that they write Plot 

Numbers instead of writing name of ship breaking company in the diaries. 

Accordingly, wherever "2" is written, the same is to be read as MIs. Leela Ship 

Recycling Prt. Ltd. Do you agree? 

Answer-6: I cannot give any comment on the noting done in the private diaries 

of Shri Bharat Sheth. 
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Question-7: On the basi.:; .. 'atior i':zd in Diaries No. Al 7, and A,' 

13 of Shri Bharat Sheth. ; •'c het .rred in form. Annexure BS-1.l 

which show that detaii.. :rias sold through him from the 

period 01-01-2009 to 20-C •10h. You. yncnise this worksheet and offer 

your Comment? - 

Answer 7: I state that it is truo that we righ have sold ship breaking materials 

through Shri Bharat Sheth urhig the perid mentioned herein above. I have 

perused Annexure BS-1,1. Unipjag j he private noting entered by Shri 

Bharat Sheth in his diaries." 

(Emphasis supplied) 

6.3 I find that there are s stantiat edehces available on record in the 

form of documentary evidences rec'ered from the premises of the 

Transporters, brokers an office of the GMB as welt as Statements of 

brokers and transporters. However,, when confronted with these 

evidences, Works in-chare Qf AppEllant No.1 answered "I cannot 

confirm" or "I cannot comment" but did not deny the allegations. I find 

that some of the entries appearing irt trip registers of Transporters and 

diaries/private records recovered from the premises of Appellants No. 3,4 

and Shri Bharat Sheth were found tallying with the statutory 

records/transactions of Appellant No.1, which prove authenticity of 

transactions and details contained in the said trip registers of transporters 

as well as diaries/private records of Appellants No. 3,4 and Shri Bharat 

Sheth. I also find that these substantial evidences in the form of 

Statements of transporters and Appellants No. 3,4 and Shri Bharat Sheth 

have not been retracted till date and at any stage and therefore, as per 

settled legal position, snct.it'1validity of the Statements cannot be 

undermined. I also note that diaries /pvate records recovered from the 

premises of Appellants No. 3,4 and Shri Bh.arat Sheth contained records of 

many other ship breakers and veracity of the said diaries/private records 

has been proved, 

6.4 After analyzing the evidences available in form of (I) registers 

recovered from the Transporters showing transportation of goods from the 

premises of Appellant No.1 which cOrroborated with records maintained 

by Gujarat Maritime Board (ii) incriminating documents recovered from 

the residence/business premises of Appellants No. 3, 4 and Shri Bharat 

Sheth showing goods purchased from Appellant No. I on behalf of their 
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clients (iii) Statements of Transporters who transported the finished 

goods from the premises of AppeUant No. 1, I am of the considered view 

that Appellant No.1 was indulged in evasion of Central Excise duty. 

6.5 Appellant No. 1 has contended that the lower adjudicating 

authority has not allowed cross-examination of the witnesses and 

therefore, principles of natural justice have been violated. In this regard, I 

find that the lower adjudicating authority at para 3.11 has held as under :-

"3.11.1 I further find that there is no provision in the Central Excise Law for 

seeking cross-examination. Honble Madras High Court in the case of K. Balan 

v/s Govt. of India reported in 1982 ELT (010) 386 had held that right to cross 

examination is not necessarily a part of reasonable opportunity and depends 

upon the facts and circumstances of each case. It largely depends upon the 

adjudicating authority, who is not guided by the rules of evidence as such who 

must offer such opportunity to the party concerned as would assure him proper 

opportunity to defend himself. The case of K. Balan V/s Govt. of India reported 

in 1982 ELT (010) 386 was distinguished by Hon'ble Tribunal Ahmedabad in 

Arya Fibres Pvt. Ltd. Versus Commissioner of C. Ex., Ahmedabad-II reported 

at 2014 (311) E. L. T. 529 (Tri.-Ahmd.) wherein it was held as under :- 

"33. In K Balan case (supra), the Hon'ble Madras High Court states that the 

necessity of cross examination depends upon the facts and circumstances of 

each case. The Adjudicating Authority has to give an opportunity to the party 

concerned as would assure him proper opportunity to defend himself 

Opportunity of cross examination is given wherever it is relevant, justified and 

genuine and is not for protracting the proceedings. The decision in GTC 

Industries case (supra) is again to the effect that cross examination cannot be 

granted as a matter of routine and is to depend upon the facts of each case. This 

Tribunal's decisions cited in the latter of 10-10-2008 are also to similar effect - 

that cross examination is not always a mandatory procedure to be adopted in all 

cases. The request should not be dismissed arbitrarily or without exercising its 

discretion in the facts of each case. The Adjudicating Authority may refuse 

cross examination for justifiable reasons. 

3.11.2 Similarly, in the case of Shivom Ply-N-Wood Pvt Ltd Vs. Commr of 

Cus. & C.Ex, Aurangabad reported at 2004(177) ELT 1150 (Tn. Mumbai), 

Hon'ble Tribunal, in their order, in para 6, has held as under: 

"6. ......Their contentions that principles of natural justice are violated 

inasmuch as cross-examination of persons, whose statements are relied upon, 

has to be weighed in the light of the facts that all the statements relied upon 

were placed before them. They had all the opportunity to demolish these 
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statements during the proe.. Cro t:ni3.iation cannot be claimed as a 

matter of right in depar zh pieecii;: 

3.11.3 Further, the Hon'hh. Trihunal, i;. the case of MIs Beauty Dyers Vs 

CCE, Chennai reported in 23O(i36) ELT 3i9 (Tri.Cheniiai) has observed that 

non-availability of witnesses fe: cross ..mhation not a fatal flaw when the 

findings are based on about Ihch here is no credible explanation 

and nothing on record to shaw satemeit ct 'Joiuntary or effectively retracted 

within close proximity of the time there were detained. 

3.11.4 In view of above fats, I find. tstcquest for cross-examination by the 

Noticees does not merit consideration and hence cannot be acceded to." 

6.6 I find that documents recovered from the premises of the 

transporters contained çhtais of transportation  of consignments from the 

premises of shipbreajcers, including App.Rant No. 1, like date, truck no, 

shipbreaker's plot no., destination, name of broker etc and these details 

were also corroborated with the records maintained by Gujarat Maritime 

Board in the form of permit registers. Thus, evidences gathered from 

transporter's end were independently corroborated with the evidences 

gathered from GMB. I also find that none of the statements of transporters 

has been retracted. The, transporters' role was limited to the 

transportation of the excisable goods and they had no reason to depose in 

their statements something which was contrary to the facts. Thus, non 

granting of opportunity of cross examination by the tower adjudicating 

authority would not vitiate the proceedings and would not prove to be 

detrimental to the interests of Appellant No. 1. I, therefore, discard this 

contention being devoid of merits and uphold confirmation of demand of 

Rs. 34,71,713/-. 

7. Regarding confirmation of demand of duty of Rs, 27,63,231 I- on the 

ground of under-valuation, Appellant No. I submitted that allegation of 

undervaluation based on price lists circulated by private agencies on their 

websites are unfounded, false and far from truth; that there is no oral 

evidence in the form of recip4ents involved in such illicit transactions; that 

when Department is making allegations of deliberate undervaluation to 

evade payment of duty, it is for the investigation to prove such charges 

with sufficient degree of evidence, which has not been done. 
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7.1 I find that the lower adjudicating authority has confirmed the charge 

of under valuation, inter a/ia, giing findings as under :- 

"3.14 The Show Cause Notice alleged evasion of central Excise duty by way 

of under-valuation of the goods obtained out of breaking up of ships. It is not in 

dispute that various Research Agencies circulate the price considering all the 

factors of demand and supply al3d there is no reason that prices circulated by 

such agencies are unrealistic one. It is in this backdrop that even Ship 

Breakers/Brokers/Buyers also subscribe to such market research agencies to 

have an idea of prevailing prices so as to enable them to sell their goods at 

maximum rate. It is also not in dispute that the re-rollable plates ranging from 

size 8 mm (4 Mi) to 25m (14 Ani) are emerged out of breaking up of ships and 

the majority of re-rollab1e plates emerged of breaking of ships are of 12 mm 

size. In order to substantiate this allegation, the DGCEI conducted inquiry with 

various marketing research agencies including MIs Major & Minor with 

reference to pricing data which revealed that day to day price of 12mm size of 

Plates is almost equivalent to the average price of all size within the range of 

8mm to 25mm. 

3.15 On comparison of the price mentioned in the invoices of MIs Leela vis-

a-vis of the prices circulated by MIs. Major & Minor, it was also revealed that in 

many cases the transaction value declared by the M/s Leela were far less than 

the actual value prevailing in the market during the respective period. The ship 

breakers have, by not declaring the actual size / thickness of MS Plates cleared 

by them, undervalued MS Re-rollable Plates so as to enable them to declare 

only part of the value of such goods in the invoices and collect the differential 

value, over and above the declared invoice value, by way of unaccounted cash 

amounts. 

3.17 In view of the above, I agree with the contention of the DGCEI that 

minor variation in price is obvious considering various factors like payment 

terms, Quantity & Quality of the goods, relation with buyers, demand and 

supply situation, therefore, 2% difference in price is considerable one. As stated 

above, Brokers / Ship Breakers / Buyers take the reference of the price quoted 

by market research agencies like MIs. Major and Minor. I, therefore, find and 

hold that there is no reason to doubt that price quoted by MIs. Major and Minor 

is actual one variation of (+1-2%) i. e. rates of Plates and Scrap 2% lesser than 

the rate of MIs. Major and Minor is considerable. I therefore fully agree with the 

view adopted by DGCEI that duty short paid on account of variation of price 

more than 2% is on account of undervaluation of the goods and rightly 

recoverable from M/s Leela. Further, I also find that a large number of ship 
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breaking units, dealers ;:; ; d. 1; were member of M/s Steelrates 

and were receivmg day to c.ry upuate o:: cany price rates of ship breaking 

materials through SMS aler;s and.- emai. i s niso revealed that M/s Steelrates 

were adopting the most scierititic and. apr- priate analysis of the data gathered 

by them. The Ship breakers were fliy f the rates of the scrap generated 

from ship breaking and int.don2.1y un bed the goods with intent to evade 

payment of Central Excise cuy, urther ncury was conducted with Joint Plant 

Committee, Kolkatta and I fr;1 that in Ir:i, Joint Plant Committee is the only 

institution which is empowered by the Ministry of Steel for the purpose of 

formulating guidelines fo rr:ction, ailtion, prièing and distribution of 

iron & steel materials n h-r curtr' s H as to function :as the official 

facilitator of the industry. i.FC was constied in 1964 by the Government of 

India under the powers conferred by c 17 of The Iron & Steel Control 

Order, 1956. JPC consist of members and representatives from the Ministry of 

Steel, steel Authority of India Ltd., Tata Sieei Ltd.. Rastriya Ispat Nigam Ltd., 

etc. With its authority and vast exnerience JPC has maintained a comprehensive 

database which is considered :o he the inos authentic and reliable information 

on Indian steel industry. This database inuludes capacity, production and stock 

of all the major steel producers of the cGuntry, domestic market price of iron 85 

steel, FOB and CIF prices and landed cost of steel products, export-import data 

on iron & steel products., production and prices reserves for select materials for 

steel making, statewise and category-wise details of dispatches of iron & steel, 

etc. Apart from the igular us by researchers, academicians, 

marketing/business strategies of entrepren:eurs, financial analysis by the FIS and 

banks, some of the key uses of the JPC database includes duty formulation on 

customs, excise, export, formulation of GDP, industrial Production Index, 

understanding of price trends, defend t:ade cases, formulation of Five Year 

Plans economic surveys an4 union budgets, Statewise flow of materials and 

logistics, etc. In short, the domestic price data on iron & steel Products 

maintained by JPC is considered as the most authentic data of the type for the 

steel industry. Thus analysis of the rates provided by JPC, Kolkatta and other 

evidence collected from various agencies and persons involved in the business 

of ship breaking materials as discussed above prove that M/s Leela has 

undervalued their excisable goods with intent to evade payment of Central 

Excise duty and thus based on calculation done by DGCEI in Annexure-UV. 1, I 

find that M/s Leela have evaded Central Excise duty of Rs. 27,63,231/-." 

7.2 I find that the prices of MS Plate! Scrap circulated by market 

research agencies like MIs Steel Rates info and M/s Major and Minor Exims 

Pvt Ltd were considered to ascertain whether the transaction value 
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declared by the Appellant was reasonable or not. I find that  said Market 

Research Agencies determined the price of MS Plate! Scrap after taking 

into account various factors like demand and supply, prices prevailing in 

different parts of country etc and then circulate the price. The fact that 

large number of Ship breakers, brokers and dealers from Alang and 

Bhavnagar have sibscribed to their services itself give sanctity to the 

services rendered by the said. agencies and there is no reason to discard 

the price as unreasonable or unrealistic. I, therefore, hold that the lower 

adjudicating authority has rightly confirmed demand of Rs. 27,63,231/- on 

the goods cleared at value which was lower than the prevailing market 

price. 

8. Appellant No. I has argued that allegation of clandestine removal 

of goods is based upon private documents maintained by the brokers, 

which are not reliable and admissible as independent evidences. In this 

regard, I find that the diaries maintained by Appellants No. 3,4 and Shri 

Bharat Sheth recorded licit as well as illicit transactions of ship breakers 

including Appellant No. 1 and only those entries for which corresponding 

sate invoices were not issued by Appellant No. I were taken into account 

for the purpose of demanding duty. I also find that transactions reflected 

in the said private records were further corroborated by Statements of the 

transporters, who accepted to have transported the goods from the 

premises of Appellant No. 1. The registers maintained by the Transporters 

contained details of transportation of goods from the premises of 

Appellant No. 1 which were further corroborated with the records 

maintained at GMB check post. Therefore, demand cannot be said to be 

based only on private records of third party but duly corroborated by host 

of evidences recovered during investigation. I find that the very fact of 

many persons involved negate the concept of third party. In the instant 

case, the evidences of clandestine removal have been gathered by the 

investigating officers successfully from many places and therefore, these 

documents cannot be called third party documents but corroborative and 

supporting evidences. I rely upon the Order of the Hon'bte CESTAT in the 

case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del), 

wherein it has been held that :- 

"5. I note that in both the proceedings almost identical set offacts were involved. 

The allegation was that based on evidences collected from the suppliers' side, 
unaccounted receipt and further manufacture of dutiable items by the appellant was 
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sought to be sustanea. At;'a'', the esot 'on based on the material 

evidence collected  ftom the spalier ;  d also a corroborated by the  

responsible  pçrsons of the •5uzler's eai The receipt and use of the such 

unaccounted raw materials fc' fw'ther cture has apparently been admitted 

by the appellants and due thv short pac7  has also beer disharged during the 

course of investigation itse The appllart' 'ct emphasis on non-availability of 

the further corroboration by wcv of dtais nsport, money rcceipt, etc. In the 

present case. the evidences c:;lkc ted from  the sjpplier's site is categorical and 

cannot be disputed. The pivate jccr&_'Lie suppliers have been corroborated 
and admitted for the correct;sss cf their contents by the persons who were in-
charge of the supplier's units. ifthert such 'ie'shce was brought before the partner 
of the appellant's unit, he ategorically admi1rd unaccounted clearance of dutiable 
items. However, he did n9t nzne the bes t' whom such products were sold. In  

such situation, it is stranc That the appel1at has taken a plea that the department 
has not established the deiails of buyer ar  transport ofthe finished goods to such  
buyers. It is seen that the rccds nainiaiieci b,) the suppliers, which were affirmed 
by the persons in-charge cannnt he brushed thid.it is not the case of the appellant 
that the suppliers maintained such records ony to falsely implicate the appellant. 
in fact, the supply of unaccun ted raw ncteictls has been corroborated by the 
partner of the appellant's firm. In such situation, it is not tenable for the appellant 
to, now in the appeal stage, raise the pob'it by requirement of cross-examination, 
etc. Admittedly, none of the  pjivate reords or the statements given have been  

retracted or later contested or their authenticity. in the appeal before the Tribunal,  
the appellant is making a belated assertion that the statement by the partner of the 
appellant-firm is not voluntary. Various case laws relied upon by the appellants are 
not of any support in the present case. In the cases involving unaccounted 
manufacture, the evidence of each ca$e are to be appreciated for conclusion. 
noted already, the third party's records at the supplier's side as affirmed by the 
person in-charge andfurther corroborated by the appellant cannot be discounted 
only on the ground of further evidences like transportation and receipt of money 
has not been proved. In a clandestine manufacture and clearance, each stage of 
operation cannot be established with precision. On careful consideration of the 
grounds of appeal and the /inciivgs in the impugned order, I find no reason to 
interfere with the findings recorded by the lower authority. Accordingly, the 
appeals are dismissed." 

[Emphasis supplied] 

8.1 Appellant No. 1 has contended that the investigation has failed to 

bring on record adequate corroborative evidences and that DGCEI has not 

recorded statement of a single rolling miLl or induction furnace unit in 

support of allegation of clandestine removal of goods. In this regard, I 

have already discussed in Paras supra that the Department has adduced 

sufficient evidences in the form of incriminating documents recovered 

from the premises of Appellants No. 3,4 and Shri Bharat Sheth, all brokers, 

which contained details of goods purchased by them on behalf of their 

clients from Appellant No. 1 without cover of Central Excise Invoices and 

without payment of Central Excise duty. These evidences were further 

corroborated in the form of statements of transporters who deposed that 

they had transported the goods from the premises of Appellant No.1. I also 

find that none of the Statements have been retracted so far. Considering 
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substantial evidences in the form of documentary and oral evidences on 

record, I am of the considered opinion that the Department has discharged 

its burden of proof for clandestine removal of goods by Appellant No.1. In 

cases of ctándestirié:rernoval,, Department is not required to prove the 

case with mathematical precision. My views are supported by the order 

passed by the Hon'ble Tribunal in the case of A.N. Guha & CO. reported 

in 1996 (86) E.L.T. 333(Tri.), wherein it has been held that, 

"In all such cases of clandestine removal, it is not possible for the Department to 
prove the same with mathematical precision. The Department is deemed to have 

discharged their burden if they place so much of evidence which, prima facie, 
shows that there was a clandestine removal f such evidence is produced by the 

Department. Then the onus shifts  on to the Appellants to prove that there was no 

clandestine removal ". 

8.2 The Hon'ble CESTAT in the case of Ramachandra Rexin Pvt Ltd 

reported as 2013 (295) E.L.T. 116 (Tn. - Bang.) has held as under:- 

"7.2 In a case of clandestine activity involving suppression of production and 
clandestine removal, it is not expected that such evasion has to be established by 
the Department in a mathematical precision. After all, a person indulging in 
clandestine activity takes sufficient precaution to hide/destroy the evidence. The 
evidence available shall be those left in spite of the best care taken by the persons 
involved in such clandestine activity. In such a situation, the entire facts and 
circumstances of the case have to be looked into and a decision has to be arrived at 
on the yardstick of 'preponderance of probability' and not on the yardstick of 
'beyond reasonable doubt'." 

8.3 The Hon'ble Supreme Court as reported in 2014(302) ELT A61(SC) 

has upheld the above order of the CESTAT. 

8.4 I also rely on the order passed by the Hon'ble CESTAT, Ahmedabad 

in the case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 

515(Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal held that, 

"Once again the onus of proving that they have accounted for all the goods 
produced, shifts  to the appellants and they have failed to discharge this burden. 
They want the department to show challanwise details of goods transported or not 
transported. There are several decisions of Hon 'ble Supreme Court and High 
Courts wherein it has been held that in such clandestine activities, only the person 
who indulges in such activities knows all the details and it would not bepossiblefor 
any investigating officer to unearth all the evidences required and prove with 
mathematical precision, the evasion or the other illegal activities ". 

8.5 The Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported 

as 2015 (328) ELT 453 (Tn-Del) has also held that when preponderance of 

probability was against the Appellant, pleadings of no statements 

recorded from buyers, no excess electricity consumption found, no raw 

material purchase found unaccounted for and no input-output ratio 

prescribed by law etc. are of no use. The Hon'b(e High Court in the case 
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of International. Cylinders Pv rp at 2010(255) EL168(H P.) held 

that once the department prov tht:mthing ffiegal: had been done by 

the manufacturer which rijnc fack' ws that ilLegal activities were 

being carried, the burden 'il shii The manufacturer. It is a basic 

common sense that no p;on wiU rnir: authentic records of the illegal 

activities or manufacture done by it. Therefore, the Appellant's 

reliance on various case tai: are nc p;picable in Light of the positive 

evidences available in hi: se as dis':&'d above and in the impugned 

order. 

8.6 In view of above, th various cdnentions raised by the Appellants 

are of no help to them since the Department has adduced sufficient oral 

and documentary corroborative eviderces to demonstrate that Appellant 

No.1 has evaded payment of Centr Excise duty by resorting to 

clandestine removal of the finished goods and undervaluation of goods. I, 

therefore, hold that confirmation of demand of central Excise duty of Rs. 

62,34,943/- by the lower adjudicating authority is correct, legal and 

proper. 

8.7 Since demand is confirmed, it fs natural consequence that the 

confirmed demand is recjuired to be paid along with interest at applicable 

rate under Section IIAB read with Section 1Mof the Act. I, therefore, 

uphold order to pay interest on confirmed demand. 

8.9 This is a case of clandestine removal of the finished goods and 

substantial undervaluation of the excisable goods for payment of Central 

Excise duty as held in above Paras and therefore, theimpugned order has 

correctly imposed equal and mandatory penalty of Rs. 62,34,943/- on 

Appellant No. I under Section 11AC(1)(a) of the Act. The impugned order 

has correctly given option of reduced penalty of 25% to Appellant No.1 as 

per Section 11AC of the Act?  hence, I concur with his decision on penalty 

on Appellant No.1 under Section I1AC of the Act. 

9. Regarding penalty imposed upon Appellants No. 1 to 4 under Rule 

26(2)(i) of the Rules for fraudulently passing of Cenvat credit, I find that 

Appellant No. 1 was involved in sale of phony invoices without delivery of 

corresponding goods through Appellants No. 3,4 and Shri Bharat Sheth. 

The DGCEI unearthed the modus operandi adopted by Appellant No. 1 by 
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deciphering the entries recorded in diaries and pen drive recovered during 

search from the residence premises of Appellant No. 4 and Shri Bharat 

Sheth. as elaborated in detail, at Para 3.9 and Para 4.12 of Show Cause 

Notice, respectively. Thus, it is beyond doubt that Appellant No. 1, in 

collusion with Appellants No. 3,4 and Shri Bharat Sheth, issued invoices 

without physical delivery of the excisable goods and fraudulently passed 

on Cenvat credit. I find that Appellant No. 2, is involved and is responsible 

for this act of fraudulent.passing of Cenvat credit. Appellants No. 3 and 4 

facilitated Appellant No.1 by finding buyers who want to avail only 

fraudulent Cenvat credit without receipt of goods as well as buyers who 

want to purchase goods without invoice and also managed cash involved in 

such transactions. Hence, penalty imposed upon Appellants No. 1 to 4 

under Rule 26(2)(i) of the Rules is correct and I uphold the same. 

9.1 Regarding penalty imposed under Rule 26(1) of the Rules, Appellant 

No. 2 has contended that for imposing penalty under Rule 26(1), the 

Department has to first establish that certain goods were held liable to 

confiscation and that it must also be proved that said person knew or had 

reason to believe that the excisable goods were Liable for confiscation 

however, there was no proposal in SCN for confiscation of the goods; that 

he was not dealing with day to day matters of manufacturing activities 

and hence penalty under Rule 26(1) deserves to be set aside. I find from 

records that Appellant No. 2 was Chairman and Managing Director of 

Appellant No. I and had concerned himself in manufacturing, removing 

and selling excisable goods on which excise duty was not paid and hence 

he had reason to believe that goods removed clandestinely or goods 

undervalued by them were liable for confiscation. I am also unable to 

agree that penalty under Rule 26(1) can be imposed only if goods are 

ordered for confiscation. I rely on the order passed by the CESTAT, New 

Delhi in the case of Ashwani Deewan reported as 2011 (272) E.L.T. 99 (Tn. 

- Del.) 

"8. Evidently, therefore, whether it is under Rule 26 of the said Rules or under 

Section 112 of the said Act, a person for having dealt with any goods in any 

manner can be made liable to pay the penalty as prescribed provided the goods 

are either excisable goods or the contravened goods and such person knows or 

has reason to believe that such goods are liable to confiscation under the 

statutory provisions comprised under the Excise Act or the Customs Act 
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respectively. The hasic req hement is '.'. fte person dea;ing with the goods 

who has either the kno.rled . er  has rear:.. helieve that such goods are liable 

to confiscation under either o the Acts. The requirement is not that the goods  

should be ordered to be cofiscatcd. The reqiirement merely deals with the 

knowledge or the reascr to eiie'e whch theperson dealing with such goods  

must entertain in relatiou t the fact thaL the ;oods are liable to confiscation.  

Being so, absence of firdinç.ut the od3 being liable to be confiscated 

cannot be a justification  t y that the ne cannot be penalised under either 

the said provisions of law.' 

9.2 I, therefore, hold tha. cenàtty of Ps!  6,50,000/- imposed under Rule 

26(1) upon Appellant No.. 2 n the 1mgned order is correct and proper 

and I uphold the same. 

9.3 Regarding imposition of penaity under. RuLe 26(1) of the Rules, 

Appellants No. 3 & 4 have contended that diaries recovered during search 

carried out by the officers cif DGCB contained estimates written after 

making inquiry with the concerned ship breakers; that the Department has 

not produced any evidence of alleged illicit transactions; that onus to 

prove clandestine removal of goods is en the Department, which was not 

discharged by the Department. find that Appellants No. 3 & 4 have acted 

as brokers who purchased goods on behalf of their clients from Appellant 

No. 1. Search carried out by DGCEI t the residence/business premises of 

Appellants No. 3 & 4 resuLted in recovery of incriminating documents in 

the form of pocket diaries and pen drive, which contained details of 

transactions entered with ship breakers, including Appellant No. 1 and 

recipient buyers. I find that the DGCEI deciphered the codes and 

abbreviated name used in the said documents which revealed that 

Appellants No. 3 a 4 had purchased goods from AppeLlant No.1 for which 

no corresponding invoices were issued by Appellant No. 1. I also find that 

the said documents contained details of cash transaction between 

Appellants No. 3 & 4 and Appellant No.1 for sale proceeds of goods 

removed by Appellant No. 1 without Central Excise invoices. I find that 

Appellants No. 3 & 4 pLayed important roles in the whole episode of 

clandestine removal of goods by Appellant No. I and hence, imposition of 

penalty of Rs. 9,49,884/- each upon Appellants No. 3 & 4 under Rule 

26(1) of the Rules by the lower adjudicating authority is correct and I 

uphold the same. 
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10. In view of above, I uphold the impugned order and reject all, four 

appeals of Appellants No. 1 to 4. 

11. 3i 3iu T3i'iel r19cTr3 Td' 11t 'lIdt I 

11. The appeals filed by the Appellants are disposed off as above. 

By R.P.A.D.  

(ctJ.jR '1cii) 

311;cl-d (3i'-1lc) 

To 

1.  MIs Leela Ship Recycling Pvt Ltd, 

Plot No. 2, ALang Ship yard, 

Alang, Dist Bhavnagar. 

. f -o fq 

2, 3.1 fITr 3TrT, 

1cii Icta'1dRI 

2.  Shri Komatkant Sharma, 
Chairman and Managing Director, 

M/s Leela Ship Recycling Pvt Ltd, 

Plot No. 2, Atang Ship yard, 
Alang, Dist Bhavnagar. 

_____ 

. _______ 

r0 fi. jyq ¶jo 

2, 3frr 'rq 

T 1ZTI 

3.  Shri Vinod Patel, 

Plot No. 102, 

Iscon Mega City, 

Opp Victoria Park, 
Bhavnagar. 

Lj'j', 9 102, 

f --, 

4.  Shri Kishor Patel 
Proprietor of M/s Shree Krishna 
Enterprise, 
304, Shoppers Point, 

Parimat Chowk, 

Waghavadi Road, 
Bhavnagar. 

- ft - ~.(.1 

ei1-, 

304, i&i 

_ , 

1) TT 3, c -j Ti T Ft :.$c Lffi d,jIçI 

ir ri 

2) 3t,	 T ff fC t 3Zff 5.flcdj 

3TZ1 

3) '14°hd 3Ta, c-d ( T  t 3Z1T 1O1I'. 3c4'c11c, 

r :rcErz Th 
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