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Date of Order: Date of issue: 
ftLO1t0I9 

-IRE8t9, •qEfN3f? (31fl), '.i'stk TIThI / 
Passed by Shri Kumar Santosh, Principal Commissioner (Appea), Rajkot 

T f9iI 31tlThI v4l9jthl 5l1b Ft1°4Jt95, w It /t9T-8TI 6fFSF  

T1iicI '1R/ aTttisi Ri IFsi ii  st ar9ra: I 

Arising out el above mentioned 010 issued by AdditionaI/Jot:i:Qleoi:.yi,inin.: oh Commissioner, Central 

Excise/ST / GST, Rajkot/Bhavnagar/Gandhidham 

at'IoiiciI & 9 riiN t  9th IName & Address of the !tppdllonts & Respondent 

i.Mfs Shreeji Steel Industries, Plot No. 168-171, Sihor-Ahmedabad Road, (2IDOa. 

Ghanghli Telika Sihor- 364240 

2. Shri Vipu( RatilalLadani, Plot No. 168-171, Sihor-Ahrnedabad Road, 0100-4. At: Chanehil 

Taflka Sihot- 364240 

atr eaFr(sr s)ihvrfFrtrr w1s fisif[3si aflifosTf5r / fds*i si raeftamn nroFieerF,lJ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

9 ,'i, c'u p dre  ar411t. nieil rstat4ta, r..un onue j°a n#614nrr ,19'14 dr eir 353 494TTP 

(A) ai11icw, 1994 fttiw 86 5irl 1si I fteasirerrerss I 

Appeal to Customs, Excise & Service Tax Appellate Tribunal ureter 2r;Ilii CC CEA, 1944 / Under Section '36 of 

the Finance Act, 1994 an appeal lies to:- 

(i) 'rlTaur h,-vi'e-1 tt1 l3UO rxftu4 FftRTFj'-C, ArCawlasi ap-e rfAa1 fiflmTrnrrf5emurCt)A5pT Pc, cwdnt2, arc' Pr' 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New 

Delfa in all matters relating to classification and valuation. 

n'irc.et','.-d.v 1(a) P'aair Tti aU-i'i 4c STNTS4T Act FPIt 4i'3 AtFT 3pFt5, 4cttct ac -na 51m, 'pt AB1TC aVl'hv npcPCnnwxi ib:i , .i C 

rrfp cl-P r'ftar, , co-i, signoP nactxlvwlalh4Iainla- tidav in. Ar4/t P U 

To the West regional bench of Customs, Excise & Service Tax Appellale Tiibtinal (CESTAT) at, 2fli Floor, Binaurnali 

Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

amftvtlermnflhnct.rcrAaTaxrftai i.P tPrrteaac'up pe (ar'Ths) IPcieiw-fl, 2001, nJPper Psnr'in.rfPerfta idrsiarr 

(iii) EA-3 AteiT, ctIcTr aBOf fftt-'TT -'li-il 'srTf1lTf I e A ei y'e suP Prarrct, rsrctt awus t--a ,eaer4P -eda Ste ucon ctcrr 'HP-il, 

'ctTiy S silo eti 3T6r sic, 5 -iue ann 1T 50 -tue rcn cl-C 3lBsil 50 9T1t. s'c't '1 rrir 

10,000/- couP srti  1AttTftFt ici np-si St StIA 'to-lit ultkl 18rotfta n("a mr i,iii, l i fihiCI 

-IIC Pr ftSt St ')(81'we Act Psi' arci eaStPei[hi,si Am guasi cur fPnorr error m[P  I 

S 5'Tf 001cr: '1,000/- 'aria, 5,000/- e'TP eravrr 

in-  .0 -nieulA'c''iu v 5pa Pr -iue- aiPrema Pt 

rccfPt-gu'te p xrma P-u, n(  rear xneA nP-ti 

FtT1Aia'3i   Ax r-' rrsr500/- vu rrlPoPftcri)eacninrr 

P 'cc-il COO I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / ax prescribed under Rue 6 of Central Excise (Appc:vP 

Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Ps. 1,000/- Rc.30005, 65.10,000/-

where amount of duty demand/interest/penalty/refund ix upto S l.ac., 5 Lac to 50 Lec and above 50 Eec respeclivel',' in the form of "rcsrrd 

bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench oh any nominated public 

sector bank of the place where the bench of the Tribunal is situated. Application made for grant of stay shall En accompanied by a lee of its 

500/-. 

(B) xterct eqTcrffPr'arceT Pt ilsiti etifier, fktn.r  atfB1erri, 1994 St n,tiuu 86(1) Pt a(si'(-, Poi'ec 'Pecan-fl, 1994, P lil'ar 9(1) Pr un-n ftrtfta 

o'uS.T.-5ataiceStAStaTaroftrfctctetPteulof3c xnPrr 6s1.cauflFi1,eaa'PfoTsrAdicroPr(aStt/rAtraStFT 

ArAteTft) eSt PP cctPrnpercratyrdPtwrsT, , tRi  nj 6'i 1 P''T'aT'Cr 'late 5 cfl pr 

any e  50 -i:e 1T ci'i,  51-tiOT 50 -silo Cit Pr artPtm ti'rttrcrtr: 1,000/- a'eA, 5,000/- eaSt areTar 10,000,'- arp'P  'ix l'PctPftnr au'srr '-i St 

triP P-itt s55 crtftct emmr 'uoi-i, fAa CllvflC s'arrctrfParcnT St siOu Pt 'tpim'u' d8ii-rt Pt -nc 6riPcafl St mrtfPsi'L 'Par Pd 'ft- rint 

'coP v,i1'Psi duSt ylea STFT )Pneii aisii eTTftrp I exffte'pree 5ltT eritT'r, duatSt nit .nnou A P-iu aTfrfergt Aat a'ThPwt -ei'niP-cu"r 'Pt 

tuil5i ff-era i ea cit r(Stx/fdv.) dutStyauy er-'ip ainr500/- a mTert'i,prorelmT'w-uu yPalTl/ 

The appeal under sub section 11) of Section 35 of the Finance Act 1994, to the Appellate Tribunal Slivil be f/ed in ciundruplicate in Form 

S.T.5 as prescribed under tule 9111 of the Service Tax Rules, 1994, and Shall be accompanied by a copy of tine amer appealed epa ict (one at 

which shall he certified copy) and should be accompanied by a Ieee of Rx. 1000/- where the amouni r,f srr"ice tax 8, interest dema:ncled 6 

penalty lsvied of Ps. S Laldis or less, Rs.5000/- where the amount of service tax & interest demanded 8 penalty le,jiccl is more than five 

laklns but not exceeding Rn. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded ii, penalt', levied is more than fifty 

Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the bench of nonnineteil PLililic Sector Bank of the 

place where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

'-I 



(v) 

kr et)rftoT, 1994 Pr srpx 813 r a-sneaft (2) r  (2A) ia4a a 4 w.)( stile, eeow 1ao(, 1994, e ftee 9(2) 

9(2A) n aye ftrfter yb S.T.-7 ( an efl 'H ft no-I oiis e srnr srrrs (srffnr), ft a-erie ran or' i 

o-r#cr OTe 43 eftTt anti aft (Ta-ft hr TFCt4 rraiftri lranIyrr) sin 3(19th OIl co- erth anti wire, ei4r  

Ca-tm'., a-f: Tftewn3trl Ts1intI nt9ra-rf4sr3fta re r43srf  ftwo-rf dee a-anftftrift 1/ 

The appeal under sub section (2) and (2A) of tile section 86 the Finance Act 1994, shall be filed in For ST.7 

as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy 

of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a 

certrtied copy) and copy of the order passed by die Commissioner authorizing the Assistant Commissioner or 

Deputy Commissioner of Central Excise/ Service 1 uxo, tile the appeal before the Appellate Tribunal. 

after pa-:, no •' ,ft,yn , . ftarf(m sr rft(FeI4C3 a-a-fa- ai ifti 3rffffTh13r 1944 lE3 tnt, 

351 43taftTr, u443ft rsrfdrftra-a, 1994 43ie 83 o le rertha-ftrsrftsftnonfteoir ft 
yrqliT 'ira-re Ta-IC lea-Tnt: riTa- 3 10 tar (10%), are cdl ta-ta-(a-T1cl1ft,ci 4, 11 'ii TDr 3Crr ftlorr[irrri, er 

tirnvrfftersrni, sr:nt inner Csiela 'act ftel'-t a-rarsffta-ara-rf3ra-n'ift'is ,ansrf na-ye 
3,43i3Tearnar;a-rreI,r esantar'ml 4nti raa-"ftfftu rlftrr 

(iv) a-ron ii 3FT3Va-Ja-TT1a- 

v) i,icia- a-ann di aliT Ia-c 

vi) y,icr ftnoa-'TrdJhorrr6 a-snorT rt 

no ft inT trier C CTa-TtTa- ftftdr (43 2) trftildora- 2014 C sironT k 9ft f3a-ff srftri4re ra-f3rnr4r C none I 

errrn so-if  ciyf sr errrtcif ifIl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall 

lie before the Tribunal on payment of 10% of tie outy demanded where duty or duty and penalty are in 

dispute. or penalty, where penalty al. 3: ci 'TULT, provided the amount of pre-deposit payable would be 

sUu)ect io a ceiling of Rs. 10 Crorei;, 

Under Central Excise and Servio Tax, "Duly Demanded" shall include 

(iv) amount determined under Section 11 D; 

(v) amount of erroneous Cenvat Credit taken; 

(vi) amount payable unrler Rule 6 of the Cenvat Credit Rules 

provided further that He provisions of this Section shall not apply to the stay application ano appeais 

pending before any appellate aLrthority prior to tire commencement of the Finance (No.2) Act, 2014. 

a-ran aroncri: 43 fa-4%IUt airfterr: 

Revision application to Government of India: 
ymr srra-r dir TTiCrrTr snlhma-r ifterld'r[drn arrra-ir C, Cdio mr af8ifUo-r, 1994 dii iir  35EE CrePT 'ftry r 3iar4nr tree 

r:cc, minrr a-eta, idintri 30 - Ca-H, (dia- dciii, Ta-rae ftirrrr, 4343 4ftir, 4'iCi.-i '4i 'ce, a-ct nift, r' ('4"-)r-1i0001, 
a-I Door onrr rump 

A reVision application lies to the Under Secretory, o the Government of India, Revision Application Unil, 

Ministry di Finance, Department of Rsv.oiue, 'it, Floor, Jeevan Deep Building, Parliament Street, New Delhi- 

110001, under Section 35EE of the ':4 ra-opoct of the following case, governed by first proviso to 
sub-section (1) of Section-35B ibid: 
e13 l43trp'aiir' thmcd C, na-alma-ma-er ('SrI. av'ai'i a- 3)yth41n1c1 theri'i a-ntin,drspa-a-oard rldre 

I) dr-a- rri— yy'anc n'ryyr a-ca- wa- nrftrileeuTparCirr T°'rwerea-A+i-'m 'ITO ic 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 

factory or from one warehouse to another during the course of processing of the gcods in a warehouse or in 

storage wnelher in a factory or in a warehouse 
Sri  ataua-etHr4Tnuya-ns nine ma-la-I in ma- ary 'noerCetTaCla Tc4I)onthT(ldic)d7TrTriTkdr, 

(ii) an ft. ndandi43 tia-43edirmi/ 
in case of rebate oí duty of excise on goods exported to any country or territory oulside India of or excisable 

material used in the rrranufacture of the goods which are exported to any coUntry or territory outside India. 
'4:4: Torn :raaTr 'pa-mi nary tdinr 'a-north a-tar, due i'r enor43 era- tda-'mni tthnt iii 4 / 

(iii) In case 01  goods exported outside India export to Nepal or Bhutan, without payment of duty. 
'r. CcIJCa- mma- ta-ira- a-mT ann cifti 'iHo' tom sr1atla-q'i Tram tint t4fslanyj'istr'-n a- 'Ira Cl-a- anrany era norarer 

(iv) err srt'ryiT (softer) yr a-ma- la-n snsrfhmzmn (a-' 2), i9913 'if -rio 109 a- gror (i'u  'ft af arEna sneer amrrma-rf439n no 'ii a-ICC a-rCa 
ftTr "ITT 30/ 

Credit of any duty allowed to be uti,,. , -,,,d ': 1rarrt of excise duty on final products under the provisions 

of this Act or the Rules made there UUCI such order is passee by the Commissioner (Appeals) on or after, 

the date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

rnm43a-r nren '14:43 etdirr tier ehsnrr EA-8 4, aft 43 thalie a-a-rCa- rij  (cliii) ii'rercdt, 2001, 4: tkrrr 9 4: sioftrnr IdidIde 4, 
a-ars1rtnmrr;at:rr4ur 4:3 ru, 4:s4:eiar43er4i tITf4TT I 'Ta-tn' CIa-Ta- a-wrsriyrciaemmncafln a-imr43'43trCnrternndirenCft a-d'r 

di cr-tic C30Ta- cm srl3fifhrrr', 1944 dir a-icr 35-EE 4: ca-i  fCtnfl4ci a'a-a dir citry'ftft a-nea- 4: i/mT an TR-6 'liftnlintd'-rrr din 
I, fta-Tif30i / 

The above applicatiorr shall be made in duplicate in Form No. EA-8 as specilied urtder Rule, 9 of Central 

Excise (Appeals) Rules, 2001 svjthin 3 months from tire date on which the order souqht to be appealed agarnsl 

is communicated and shall be accompanied by two copies each of the 010 arId Order-In-Appeal. It should also 

be accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 
ryuTrnaJnsutucr a-ntetnelrlecrtcnnulrc th4Taernttf°n 'ia-Il a-il'1y I 
a-ri a-'ernrelrrrcra- ,.:rc a-rd Trrnorinlaru Cr44 ntii 200/- ar 'i-a-ri  fta-r cry a/ri a-Pc dee ma-rcr ni a-ic T°t'fr'/r mrrJ yTaT .m' 
1000 -i a-I e,pi ita- Ia-CT °rre 

The revision application shall be acco . . :;..' o-b- of Rs. 200/- where the amount involved in Rupees One 

Lao or lass and Rs. 1000/- where tie.,:.,.'. 'v -, .' j iT more than Rupees One Lao. 

a-ta-yam surarm'ri'rf 41 alra-srma-ra-ercusni/ t,' s-b i. r'n Sit ': - .i"30a-orm'p'rinfra-, ,a'a-,  aia-t4a-ru -'uI'Ir eula-i y'inifd1''17ft'mnr9T( 
sftdiifCetq43n'i:mdrea-C4:lftryanrrCvrsidiframaa-'rft ,'nadinrenaeftyrzrrftfta- cia-ri Crna-ariila,i iflTTrT,rrar 4: / In case, 
if the order covers various numbers of order- in Original, fee for each 0.1,0. should be paid in the aforesaid 

manner, rIot withstanding tile fact that the one appeal to the Appellant Tribunal or the one application to the 

Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh ice ot Rs. 100!- icr 
each. 

emi''fmf/lar -a-ttr'i'r m,pa- ilduc, 1975, cc Ta-TT-1 -F arp'Trt ri,,e smfmn 44 aeII a43am '14 a-iC no 14'sil(rr 6.50 erur 'or 
eareo-nrft-n14rc.Tna-r4:ra-Tammmni I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating autl'rority shall bear a 

courl fee stamp of Re. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

i/raT myr-nc, thea/me noire iport cr4 inca-ia- cr41-Ce -a-ia-u//icr (cud [d{4) ida-craft, 1982 in  nifi'nr opt non 'rianithma- wine/f dir 
a-ftefinara-'43eftlftrdi43sfra'fra-ira- ati'i.uifu 14nor'irar / 
Attention is also invitedi to the rules covoriug thee, unul other relared matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procc. 
ej a"ltaftr trrftr'icuCr 43 srct4:r citin'r . ' ,. 'r 'i r', t4'nmfnr sthn a-drc-rmm nmrarrcn43m hc ftrry ar')i'-rt"ft t€me'r'ftn d'i'ure 

vw.cbec.gov.in  43Cc a-ad di! 
For the elaborate, detailed and latest piuvisions roaring to filing of appeal to the higher appellate sutiroriuy, the 
appellant may refer to the Departmental website wvvw.cbec.cjov.in  

(I) 

(C) 
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::  ORDER IN  APPEAL : 

The below mentioned appeals hav been leri by the Appellants 

(herein after referred to as "Appellant No. Ap::e:ant No.2) as detailed 

in the Table, against Order-in-Original No.461E)ciseIDemand/2017-18 

dated 17.1.2018 (hereinafter referred to as 'the impugned cider') passed 

by the Assistant Commissioner, Central GST Division. Bhevnagar-

Bhavnagar (hereinafter referred to as 'the lower adiudicahng authority'):. 

Sr. Appeal No. Appellant Name of the Appellant 

No. No. 

1 V2/30/BVR/201 8- Appellant Sh'' 'Eteel Industries. ot 

19 No.1 No. ' , Sihor- Ahmedabad 

Roo'.:, GiDC-4, I-\T: Ghanghali, 

Taluka: Sihor -364240 

2 \12/291B\/R!2018- Appellant Shri \fipul Ratilal Ladani 

19 No.2 Partner. /ppeUanl Ic::. 

2. The officers of the Central Excise Bhavnagar Cornmissiooerete 

conducted co-ordinated search at the premises of Shri 1-limoeshu Nandla: 

Jagani, broker and Appellant No.1 and risc r'ied their statements 

including of Shri Viput Ratial Ladani, Appeeni. [Ia. 2 and Partner of 

Appellant No.1. 

3. Show Cause Notice No. V/15-161/Dcm!H012015-16 dated 

26.02.2016 was issued l.a Appellant No.1 for demand at Ce.nirai Excise 

duty of Rs.18,82,781/- under the proviso to Section 11A(4) of the Central 

Excise Act, 1944 (hereinafter referred to as "the Act") along with interest 

under Section 1 1AA of ihe Act and f imu..H'cr ..'snalty under Seclos 

11AC(1)(a) of the Act read with Rule 25 of ftc Central Excise Ruies. 2002 

(hereinafter referred to as 'the Rules'), proposing personal penalty under 

Rule 26(1) of the Rules upon Appellant No.2, Shil Himenshu N Je9eii. 

Broker and Shri Ralilal Naranbhai Ladani, Power of Attorney Holder 01 

Appellant No.1. The said Show Cause Notice was adjudicai.ed b the 

lower adjudicating authority vide the impu ned order, in which (I) Central 

Excise duty of Rs. 18,82,781/- was non'Irre" :'c*sr Section IIA(10) 

along "iith interest under Section 11AA ni the Act and penally of Es. 

18,82,781/- was imposed under Section 11AC of the Act read with Rule 

25(1) of the Rules upon Appellant No. I with option of reduced penalty 

under Section 11AC(1)(c) of the Act, (ii) Penally of R.2,00,000/- was 

'N 
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Appeal No: V2/29 & 30/BVR12018-19 

imposed upoc I-\ppeHant No.2 under Rule 26 (1) of the Rules ad (iii) 

penalty at Rs.13,000I- each was imposed on Shri Ratilal Narabhai 1_adani 

and Shri Himanshu Jageni under Rule 26(1) of the Rules. 

4. Being aggrieved with the impugned order, Appellant No.1 and 

Appellant No.2 preferred ni-ella, on various grounds as under:- 

bA.1; Appehant No, 1: 

/. The impugned order is non-speaking and non-reasoned in as much 

as the ediudicating authority has not dealt with the pleas made by the 

appellant in their written reply; that the judgments referred to and relied 

Jpon have been completely ignored; that the adjudicating authority has not 

:ecordeo findings on the arcjumets raised and has mechanically dealt 

with [he pleas of the adjudicating authority has shown 

Lidicial indiscipline in not abiding by The various judicial pronouncements 

reiieo upon by the appellant in support of their submissions. 

(ii) That the fact of clandestine removal has to be proved and is not a 

matter of inference and the findings cannot be based on mere surmises 

and conjectures and on assumptions; that the charge of clandestine 

removal is required to be pced ,' oociuction of affirmative, positive, and 

tangible evidence as n record is available in the SCN to 

corroborate the cuarge of clancleshne removal; that it is well-settled 

principle of law that charges of clandestine removal are serious charges 

and oannoj be established based on some diaries of un\Jerified nature and 

for this they rey on the majority order of CESTAT in the case of M/s. 

Tejwal Dyestuff Industries reported in 2007 (216)  ELI. 310 (Tri.-Ahmd.), 

which was confirmed by Hon'hie "urat High Court and the appeal filed 

by Revenue was rejected - n- : a 2C09 (234)  ELf. 242 (Guj); that 

they refer to the submissions mad in detail vide their reply to show cause 

notice submitted to the adjudicating authority at paragraphs (3.2 to 3.7) 

and also vide written sLibmission at paragraphs (3 to 8); that the findngs of 

the adjLidicating authority at Para-27.1 to 28 of the impugned order are not 

tenable; that the diary recovered from Shri Himanshu Jagani during the 

search conducted by the officers l: thrd party evidence; that Appellant can 

not explain or clarify on bii Himanshu Jagani; that no details 

of deciphered entries ol tiose :e:ies were given in SON or in the 

impugned order; that Shri Himanshu Jagani Broker has stated that they 

Page 4 of 16 
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had not brokered the clandestine rernovaVnop : )ods from AppeUant 

No.1 nor they have purchased the dutiable goods purportedly removed 

clandestinely from Appellant No.1; that Appellant no.i has not 

clandestine clearances of goods; that Appellant No.2 & Partner of 

Appellant No.1 has never stated that they removed/soirl the goods 

olanceshnely, that there is no evidence regarding transpcLaLon o 

clandestinely cleared goods from the appellant's premises; that allegations 

of clandestine removal cannot be ous rinacl a on the basis of 

statements without corroboration; that no investigation was ordended to 

any buyer of the goods; that burden of proof is on the depailment and 

Appellant No. 1 relied upon the case law of Tnikararn Dk;:f70!e reported in 

(2010) 4 8CC 329; that the present proceedings being quasi cnmina1 , 

standard of proof should be beyond reasonable doubt and nCiL 011 

sreponderance of probabilities; that they also rely on Tribunal's decision in 

the case of Chand&n Tobacco Co. reported in 201 (270) ELI. 37. 

(iv) That penalty imposed under Section 1 1AC of the Act is lie al in as 

much as intentions about commission of any offence are to be proved, 

which are absent in the present case and in the absence of any evidence 

that excisable goods manufactured by Appellant No.1 had been cleared 

without proper CE invoices by them, facts and circumstances uctitying The 

allegation of clandestine removal of excisabe goods did not arise at all; 

that no evidence was adduced in the shr° rice to establish that 

they had committed the alleqed acts en omissions cieiberatsby or 

contumaciously or in flagrant violation of provisions of law with intent to 

evade payment of duty; that no penalty was imposabie on them when 

there was no male fide intention to evade payment of duty end thus they 

are is not liable for penalty under Section hAG (I) (c) of the Act. 

13'} Appellant No. 2:  

(i) Appellant No. 2 has stated that the nnrp°: ::rder is non speakinc; 

and non reasoned in as much as the adjudicating authority has not dealt 

with the pleas made by them in their written submission; That ucgmets 

referred by them were completely ignored; that Appeitant Po.2 is partier 

of Appellant No.1 and has not acted with any personal mot:ve or benefit 

and Thereby the question of any personai penaity upon hm rot prooa'r; 

that the department has no case that The appellant had a baiiet or 
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knowedge That the gaol: 'tCi cc;nfscation; that no evidence is 

prod cea by the c;spariment nor dacussed by the Adjudicating authority in 

his findings to prove that the appellant played a vital role in [he evasion of 

central excise dLxy; that it is not proved that Appellant no.2 was a 

person, woo 'red handled realization of unaccounted SCiC proceeds. 

(ii) Appellant No.2 also submitted that separate penalty cannot be 

imposed on partner of firm as partner does not have a separate legal 

en', that imposing pena :r is also imposing penalty on partner of 

the firm; That once panai[i is irn0osad on a firm, penalty on partner(s) 

cannot be imposed; that he relied upon the Hcnble CESTAT's decision in 

case of Us. Swam Industries reported as 2003 (154) E.L.1P 417 () ;n 

this regard. 

(iii) Appellant No.2 is not liable for penalty under tile proViSionS of Rule 

26( of fte Rules as he has not suppressed any clearance of the 

excisable goods and not 'emc'e the said quantity of excisable goods 

clandestinehi with intent ru uiads ,cavment of duty and the allegations in 

the show cause notice and confirmed in the impugned order. 

5. PeisonalH-leering in the metier was attended by Shri Madhsv N. 

'adodariye, Chartered Accountant on behalf of Appellant No. I and 

Appellant No.2, who reiterated the grounds of appeals and also submitted 

written submissions CS UI - 

5.1 Appellant No.1 in written submission stated that there was no 

enquiry as to how the goods changed the hands nor were there. any 

cormbore[ive/tarcibie evidences [mn, the consignee or ftc transporters, 

that the judgments relied upon by the adjudicating authority are not 

reImant with Lhe facts of this case that they rely upon following judgments 

in support of their content!c" 

Sliree Industries Ltd. -. trii0 (2L; LILT. 8Q3  (Tri.-Ahmd.) 

VarLin Dyes & Chemicals Pvt. L:d. - 2007 (218,) EL. T. 420 (Tr.-Ahmd.) 

Pole Star industries Ltd. -. 2007 (216) EL. T 257 (Tri.-Ahmd.) 

Motabhai ifOfl & Steel Indutries reporter/in 2015 (316) E.L. T. 374 (Guj.). 

Ratna Fireworks reported in 2005 (192)  EL. T.  382 (Tn.) 

A nj/us Dung Dung reported in (2005) 9 SCC 765 

MIs. Kuber Tobacco Products P. Ltd., reported in 2013 (290,)  EL. 71  545 

(Tm!. .De/) 
Gopi Synthetics Limited reported in 2009 (236)  EL. T.  731 (T,) 

Crnkar Textile Mills Pvt. Ltd. reported in 2010 (259)  E.L. 71  687 (GuI.). 

r'. 

Page 6 of 16 



Appea No: i/2 a 30/B\'R/2013-19 

7 

5.2 Appeant No. 2 in additional written submission staler! that the 

lower adjudicating authority has not recorded findings on the arguments 

raised by the appellant before him; that Hss't;d law that when a 

pari:riership firm itself is penalized, separate penalty cannot: be imposed on 

the partner(s) of that firm; that partner of a firm is not a separate legal 

entity; that imposing penalty on firm is imposing penalty on partner: that 

imposition of penalty on partner and also on the firm would amount to 

imposition of penalty twice. 

Find i nqs:  

6. have carefully gone through the facts of the case, impuclned order 

and written as well as oral submissions made by the Appellants. The issue 

to be decided is whether the impugned order, in the facts of this case, 

confirming demand and imposing penalty on both Appdiants is correct or 

not. 

6.1 find that Appellant No. 1 has deperi:ed 7.f5%  of duty involved and 

Appellant No. 2 has deposited 7.5% of penalty imposed on him, hence, 

requirements of Section 35F of the Act have been met and I can proceed 

to decide both appeals. 

6.2 1 also find that both Appellants filed appeals beyond period of 60 

clays but within further period of 30 days stating that their consuitant was 

busy with various appellate authorities of CBEC during the month of 

Jan, 18 to Mar, 2018 and also in attending ncticcs asueci by the income 

Tax Department. Since the appeals have been filed within time limit of 

further 30 days as prescribed in Secl:ion 35(1) of the Aol:, I condone the 

delay in filing appeals and proceed to decide both appeak on merit. 

7. I find that the officers of Central Excise, Bha\,naqar conducted 

search at office premises of Appellant No.1 and broker Shri Himanshu 

Jagani and recovered incriminating iocuncnctc including diaries. 

notebooks etc. 1 also find that the statement of Shri Himanshu [. Jagani, a 

broker was recorded by confronting him with the recovered records end 

the entries recorded in the notebook/diaries resumed under Fenchnama 

proceedings, which revealed manufacture and clandestine clearances at 

CTD Bars/Round Bars by Appellant No. 1 to various buyers against cash 

Pa2e7ofi 
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transactions withou CE invoices and without payment of CE duty. Shri 

Himarishu Jacisni e.qieaied the codes used and the transactions recorded 

ri the sad notehooks/dries were decoded with his help. 

7. :n the grounds of appeal, it is submitted that the adjudicating 

authority WhliC passing ti :. .p;gncJ order has ignored the submissions 

made by them. On perusal of the impugned order, I find that the 

edjucucaung auihority has detailed the defense submissions at Pare 10 to 

10.4 of the impugned order, and has also discussed the same while 

giving his findings from Para 28 to Para 36 of the impugned order. Thus, 

this argument put forth by the two Appellants is completely devod of 

rrieril:s. 

7.2. find that before recording statement of Shri Ratilal Naranbhai 

Ladani, Power of Attorney holder of Appellant No.1, various documents! 

Anriexures reCo\/ered during the investigation and statement of Shri 

Hmanshu N Jegsrii (Broker) were shown to him. The Power of Attorney 

holder of Appelianl: No.1 in his statements dated 23.5.2013 categorically 

stated the practices adopted by Appellant No.1 relating to sale and 

CiCCI5flCCS of their finishsct ecc•ds arid gave detailed statement with 

explanations after going .uiough evidences and statement given by Shri 

Himanshu N Jagani (Broker). Shri Ratilal Naranbhai Ladani, Power of 

Attorney Holder of Appellant No.1 has also admitted the details recorded 

in seized documents from the office premises of Shri Himanshu Jagani 

and confirmed the goods sold throLigh Shri Jagani. I find that the 

documentary evidences and statements of the broker and transporters 

have been discussed in a very e!acorcted manner in the impugned order. 

7.3. find that the adjudicating authority from Para 28 to Pare 32 has 

discussed the details of seized documents and facts revealed during 

investigation. find sample copies of diaries have been produced in the 

SON and discussed at Pare 34 and Pare 35 of the nnpLigned order are as 

under:- 
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ScrutinY of the documents seized under panchnama 
doted 

12,0,'h 

I T 

1.5. Whereas, as per the statement dated 02.Od.20 I o of' the bineH ,. 

° 1Sr o 9 of mswet to quest ion No 2 \vbL ow- r dr"c 

was written in the documents seized under i700chnarl-10 dated i 2 09.2.0 2, 
refers to M/s Shreeji Steel industries, Sihor i.e. the Noticoc No. I ,,,. 
:e'utiri of the documents seized under the Pauchnama cater i2.O9-9 2 

explained by the Noticee No. 2 inler-aia in his statemere da ed 02.04 20 

an example how the transactions of purchase of goods from i'e-molllm 

mill, sale to his customers, amount payable to re-rN hog mi 11 and payments i0 

to roiling mill etc. were made, it appears that ne documents no. 12 and 11 

maintained by the Noticee No. 2. for recording the details o" norIs sunchasaf 

him such as Date, Description of goods, Name of Seller /a huyer, vNicle cc 

total amount etc. and that the same practice was followed by the Noticee On 
fy purchase of goods from all the other rolling mills ncluoin the T"1 oticee Nc 

nor example, scanned image of page no, 29 oil ciocni;ont n-n. 14 is oprod.cr 

hereunder for the date 24.08.201 2 lerta1ning to the Notie No. hAccorcicctv. 

it appears that the Noticee No. 2 has purchased goods total amountinC to OF. 

P5/SC of 16 

1,i9,09U/ from the Noticee No. 1 cn 24.08.2012: 
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7.4 Sced .1isge of Pry Wi;e sdgers maintained by Shri Himasnhu 

Jagani(Broker) Is reprodu:s:. s : 

P7). 

:1 H m- J 

I ?:I:: 

No. uo 

5,
I Pticuirs 

tLW , ' / 

I(.,JIJH .I;ij 

 

R. 

I, 1. 

  

I .r . r-- -- 

5' L. ........... .. .. 
7),I ,

', i -.2 
1i 

.. ,. 2-1I ,.,).J .. 
..........

o 

& i.) 
:7- 

iL7.J) ;') 

6- 

....... .) c 

............... 

R 

)..j / ('] 

j,-----... 
H 

'i,. 

7.5 1 Sod That Para 3.1.5.2 of the SCN explains one of the entry 

dated 28.8.2012 that amount of Rs.1,59,090/- of the goods purchased on 

24.8.2012 by Shri Hirn:: :'.. ir:çnifi from Appellant No.2 has been 

menTIonea at "Udhar" side of the pecje no.65 on :24.8.2012 and amount of 

Rs.1,59,0901- was paid to AppeHant No.1 by him on 28.8.2012. 

7.6 find that dispatch and trarispodation or goods are also established 

by way of confirmation of details recorded in seized aocumenis by the 
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owners of the Trucks in their respective statements as recorded at Pare 28 

of the impugned order. Para 28 and 33 of the impugned order explain the 

revelations made by Shri Himanshu Jageni (hrsr), and confessions 

made by Appellant No.2 and Power of Attorney Holder of Appellant No.1. 

Thus, clandestine clearances by Appellant No.1, transportation  of such 

clandestinely cleared goods and money flow back to the Appellant No.1 

are established in this case. 

7.7 find that these are substantial evidences duly corroborated which 

have not been retracted at any stage till date at. Lherefore, as per the 

settled legal position, sanctity of the same cannot be undermined by 

arguments only. I also find that the authenticity of recordl scnzedtmm the 

premises of Appellant No.1 and from premises of Shri Himanshu Jagani 

(broker) have been duly corroborated and tallied with other records before 

determining Central Excise duty to be paid by I:\ppeilant  No.1. 

8. Appellant No.1 has argued that demsid o duty cannot be 

confii-mecl on the basis of diaries and records recovered from hird 

like broker Shri Himanshu N. Jagani and hence, demand macla on the 

basis of third party documents is legally not sustainable. In this regard, 

find that the diaries maintained by Shri Hirnanshu Jagani fbroker) recorded 

legal, as well as illicit transactions of Appellant No.1. 1 also find that 

transactions recorded in private records tallied with few invoices actually 

issLied by Appellant No.1. Thus, truthfu!ress cf diaries/notebooks and 

other private records recovered from tile broker during search is clearly 

established, also because broker admitted have dealt with the goods 

belonging to Appellant No.1 without CE invoices and ha :,OCi such goods 

without payment of CE duty. Notwithstanding above, I find that demand 

has been computed on tile basis of Annexures prepared after scrutiny of 

documents seized at premises of broker and at the premises ot Appeant 

No.1. I also find that all links involved in the case, i.e. brokers, Appellant 

No.1, transporters etc. have corroborating evidences gatnered during 

searches and therefore, demand cannot be said to be. based or: third 

party evidences only. The case, in fact, is not based on third party 

documents bul: duly corroborated by host of other evidences ncludtng 

statement made by Power of Attorney Holcle.r oi AppeNnL No.1 anc' 

ii / 
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Appellant No2, who is partner of Appellant No.1. The entries made in the 

diaries ace in respect of various parties and not limited to Appellant No.1 

only. The multiphcity of parties itself negates concept of third party. In the 

instant case, the evidences of clandestine removal have been gathered by 

the nvesugatng officers from different persons end different places and 

therefore, it cannot be called thrd party evidences but actually 

corroborating evidences against AppeHant No.1. 

8.1 Shri Ratilal Naranhhai L.adani, Power of Attorney Holder of 

Appellant No.1 has in his statement dated 23.5.2013, on being confronted 

with vital documentary and oral evidences along with duty calculation 

Annexures, admitted that they cleared excisable goods without payment of 

CE duty and without issuing CE invoices for such transactions. This 

statement has not been recied oy him till date and hence, have 

sufficient evidentiary value, which cannot be disregarded at all. The 

oornl:1ned effect ci all evidences available in this case is esi:ablishing that 

CE duty evasion has indeed taken place and Appellant No. I has indulged 

in CE duty evasion. I, therefore, hold that all these vital and hard 

evidences are sufficient to prove the case against the appellants, In this 

regard, rely on the Final order of the Hon'ble CESTAT in the case of Orn 

Prakash Agarwai reportec 1317 (346) ELT 125 (Tn-Del) wherein it has 

been held that:- 

'5. / note that in both the proceedings almost identical set of facts 

were involved. The allegation was That based on evidences 

collected from the suppliers' side, unaccounted receipt and further 

man ufacture of dutiable items by the appellant was sought to he 

sristeined. Admittec!ly, the case is not only based on the material 

evidence collected from the supplier's end and also as 

corroborated by the responsible persons of the supplier's end. The 

receipt and use of the such unaccounted raw materials for further 

manufacture has apparent/v been admitted by the appellants and 

due duty short paid Hr c beu discharged during the course of 

nvestigatIon itself The apprilants great emphasis on non-

availability or the further corroboration by way of details of 

transport, money receipt, etc. in the present case, the evidences 

collected from the supplier's site is cateqorical and cannot he 

cJJguted. The private records of the suppliers have been 

corroborated and adrni/ted for the correctness of their contents by 

the oersons who were in-charqe of the supplier's units. V/hen such 

evidence was 5rought before the partner of the appellant's unit, he 

categorically admitted unaccounted clearance of dutiable items. 

However, he did not name the Lovers to whom such products were  

solo'. In such situation,  it s strnnqv  that the appellant has taken a 

plea that the departn;i las r;o astablished the details of buyers 

and transport of the finished quods to such buyers. It is seen that 

the records maintained by the suppliers, which were affirmed by 
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the persons in-charge cannot be brushed aside. It is not the case 

of the appellant that the sup p/let-s maintained such records on/y to 

falsely implicate the appellant. In fact, the supply of unaccounted 

ravv materials has been corroborated by the partner of the 

appellant's firm. In such situation, it is not tenable for the appellant 

to, now in the appeal stage, raise the point by requirement of 

cross-examination, etc. Admittedly, none of the private records  or 

the statements given have been retracted or later contested for 

their authenticity. In the appeal before the T)ibunal. the appellant is 

makinq a belated assertion that the statement br' The partner of the 

appellant-firm is not voluntary. Various case laws relied upon by 

the appellants are not of any support in the present case. In the 

cases involving unaccounted manufacture, the evidence of each 

case are to be appreciated for conclusion. As 'toted already, the 

third party's records at the supplier's side as affirmed by the 

person in-charge and further corroborated  /y  the  aj2pellant   cannot 

be discounted only on the ground of further evidences like 

transportation and receipt of money has not been proved. lit a  

clandestine manufacture and clearance, each staqe of  pperaiion  

cannot be established with precision. On careful consideration of 

the grounds of appeal and the findings to  the impugned ordet; I 

find no reason to interfere with the findings recorded by the lower 

authority. Accordingly, the appeals are dismissed." 

(Emphasis sup p!Ied 

8.2 It is settled law that in cases of clandestine removal, department is 

not required to be proved with mathematical precision as neld. by the 

Hon'ble Supreme Court in the cases of Shah Guman Mel reported as 

1983(13)ELT1631 (SC) and of M/s. Aailoai: Tectles (1) F' Ltd reported as 

2009(235)EL1587 (SC). 

8.3 I find that the statements of the Partner of Appellant NO.1 as well 

as Shri Ratilal Naranbhai Ladani Power of Attorney Holder oC  Aopeliant 

No.1 have admitted clearances of goods without payment ci CE duty end 

without issuing CE invoices and not retracted are admissible evidences as 

has been held in the case of M/s. Hi Tech Abrasvas Ltd. reported as 2017 

(346) ELT 606 (Tn-Del.). 

8.4 I also rely on the Final order the Hon'ble CESTAT in the case of 

M/s. Haryana Steel & Alloys Ltd. reported as 2017 (355) ELI 451 (Tn.-

Del.) wherein it has been held that notebooks seized from the 

possession of appellant's employee/premises at the time of search 

showing entries for accounted as well as unaccounted goods whtch have 

been explained in detail and disclosed by the auhonized persons of the 

appeUant and tallying with invoices/gate passes issued is trustworthy: 
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that the statemert of Partner! Power of Attorney holder running into 

several pages and containing detailed knowledge like in this case have 

to be considered reliaba. rehj on decision in the case of Mis. 

Ramohandra Renns Pvt. Ltd. reported as 2014(302)ELTA61(S.G.) 

wherein similar ratio has been held by the Hon'ble SLiprerne Court. 

8.5 I am of the considered View that the admitted facts need not be 

proved! as has been held by the Hon'ble CESTAT in the cases o1 MIs.Aiex 

Industries reported as 2008(230)ELTOO73(Tri-Mumbai) and M/s. Divine 

SoH:ions reported as 2006 (206)E.L.T.1005(Tri. (Chennal). Hon'ble 

CESTAT in [he case of sror Engg. Works reported as 2004(166) 

E.L.T.373(Tri. Del.) has also held that Admission/Confession is a 

substantial piece of evidence, which can he used against the maker. 

Therelore, [he Appellant's reliance on various other case aws are not 

applicable ri the light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the 

case cf M/s. N P. Sponge P Ltd reported as 2015(328)ELT453(Tri-Del) has 

also held that when pm:r:leence  of probability was against the 

Appellant, pleading of no statements recorded from buyers is of no use. 

9. in view of above facts, I find that the contentions raised by the two 

appellants are of no help to them and the Department has adduced 

sufficient oral end documentary corroborative evidences to demonstrate 

that the Appellants were engaged in clandestine removal of the goods. I, 

therefore, hold that confirmation of demand of Central Excise duty of 

Fts.!8,82,781!- by the lower adjLu:lcating authority is correct, legal and 

proper. 

9.1 Ii is natura consequence that the confirmed demand is required to 

be paid along with interest at applicable rate under Section 11AA of the 

Act. I, therefore, uphold the impugned order to pay interest. 

9.2 find that this is a case of ::lardestine clearances of the goods and 

hence, the impugned orckrr ias ccrrectly imposed penalty equal to duty of 

Rs.18,82,7811- under Section 11AC(1) of the Act on Appellant No. 1. 

10. find from Pare 3.4.2 of the SCN that Appellant No.2 in his 

statement dated 11 .6.2013 has perused the statement of Shri Ratialal 
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Naranabhai Ladani, Power of Attorney Holder arid admitted facts stated 

and confessions of clandestine clearance made by Shri Ratilal Naranbhai 

Ladani and also confessed that he was looking after payments in cash. 

Appellant no.2 being active partner of the Appellant No.1 is the person 

concerned, who dealt with such excisable goods and had reason to 

believe that the goods were liable to confiscation. The facts of the case 

and records available establish that Appellant No.2 was actively 

involved in clandestine removal of the goods arid hence, he is liable to 

penalty under Rule 26(1) of the Rules. I, therefore, hold that imposition 

of penalty of Rs.2,00,000I- under Rule 26(1) of the Rules upon Appellant 

No.2 is correct and proper. 

11. In view of above, I uphold the impugned order and reject the 

Appeals filed by Appellant No.1 and Appellant No.2. 

fl. 4c4içj3.ft cl'U di  3I41c fqii 3tFtc4-c1 d 

1ic1i I 

12. The appeals filed by the Appellants stand disposed off in above 

terms. 

( -1k d) 

rtiir 311 d(31c) 

By R.P.A.D.  

1.. M/s. Shreeji Steel Industries, 

Plot No.168-171, 
Sihor- Ahmedabad Road, 

GlDC-4, 
AT: Ghanghali, -364240 
Taluka: Sihor 

'1r f'rr 

fT -3iJ-iCI6llC, 

t.i?j - j1ci -$F° dIc'c*il 

2. Shri Vipul Ratilal Ladani 
Partner, 
MIs. Shreeji Steel Industries, 

Plot No.168-171, Sihor- 

Ahmedabad Road, GIDC-4, AT: 
Ghanghali, -364240 
Taluka: Sihor 

lt fir c1le1 

I 1 

'' 
-3JicII () 

- TT1 -'d° dk'4hI- 
3 
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jtmr d-I 31c1-d, a- k1 -d tT 1cfl cb ET o- 'I -1 ic'-I 

dkyIçt F, 31d-1Cd6lI c4-'l iIdT1 -II 

3c-ç  c'aç c1,-d EI1 cM Vc1 o-ç4 5c'-lft 1ccb, IcoIdI. 

31Nlcl-c-UcI, lcto1dk cb 3I-4 iIctft d I 

I1ct 3ctc-I, cI-d F I cM 3çUc, 

-1Iclo1dl&-, ICIoldI. ch'l 3-1T1 31Ii cbkclI1 -1I 
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