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Passed by Shr Kumar Santosh, Principal Commissioner (Appeals), Rajkot 
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST / GST, RajkotiBhavnagar/Gandhidham 

3lflot1dl & i{)ciil r uo o,ci WIlT /Name & Address of the Appellants & Respondent :- 

Shri Tidahhai Visamanbhai Lakhnotrt, Bhagat Sf:reok, : .II'.......r;. Coment It., K.ovaya, Talulco-

Ralula, Disf:t. P.mreii- 

a00'  Tf0T / 9T1 UTO T3fTI0}0 ieerr4i/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate sulhorily in the following way. 

dlai t, ,'13i' cc'u't  rr 0T'-tvg uf'11dtR lcIi7Ter 0 '.413 TItt9 t.-3tsr 5c'ci', 517PT  5ft610ortr .1944 '10 oe': 35B au srmir our 

(A) furf3Thur, 1994 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 350 of COlA, 914 / Under Section 36 of 

the Finance Act, 1994 an appeal lies to:- 

(I) c4(u  '1,c'aicc 0 i4tr?r tT5ff ci1ci3 TfrRT  0'-fl'.t 'cr'ci ,i .sjc n' 7FsTSiST upfls'flsi wITnIT10RTTUF 00 ftk'r 'Ito, ktur -ciTi o 2, CTou to 

wff, 1 

The special bench of Customs, Excise & Service Tax Appetatce Triteisc'l of ly./r"f 3lcck No. 2, 0.1<. Puram, New Delhi 

in all maIlers relating to classification and valuation. 

(ii) .ato)w oft0e 1(a) 0 cidlrf 07 31'flwi 0 siciici nr 5100 softer tftiir sr'ou, 0Th -noure 'r  cr0 3ciicc ao1000'r f'tnnnr itoir) 'ft 

cff0urfturrftr, , 0tecici, i4) aroao rat 31gci4I-.4lc- S/.o'fS urr'Ot urrff/ni/ 

To the West regional bench of Customs, Excise & Service Tx Apeellate Tribunal (CESTAT) at, 2" Floor, Bhaumal: 

Bhawan, Asarwa Ahniedabad-380016 in case of appeals other than as mentioned in palo- 1(a) gbove 

sifl410 °91 TfI' 151 3Th154wt,fct 4'(O 0 10'f toOler cic'114 i("t' (sofl's-) ft.rRT'F'l't, 2001, 0)0nr 50 '1o'I'r ftetftkmto trout Lit- 

3 aIr ciR aft1000 sO  sici 'aTfTr I 4'-tl ft 05111051 oIl Orna, cigi oumur i.c 00 stIr ,errst '10 sOar sIc ETPTT er'rr atistr, so S 

ci 'a PT 04151 '1,0, 5 '105 e't  art 50 cue 'u cc arsrerr 50 '-tue 'o srftter sir ascrer: 1,000/- ''r0, 5,000/- ''uI so-ta-f 10,000/- ouIr 

511 IrrtII'Ir '501 SF51 'irt ttl0t ci 00 '041 irtrrffta- pnm 'tsr Inn  i c, spflu4fa- c rrf0arcer 40 snags Is ergistur ellr'oi' 0: err's 0 lull 

ciicifOn-na' Ito Os 'f-nt ow orrirknnit Ira- dcc gin  fOunT nann 0110/ I )I10Ta- guts 511 11011,  00 sf)  our soon 1/ 0ioi 'ur[ir't olIn) 

olftTfT40sticil ft rlesn'ii snIrsr(00s0rllo) OsfO,,,aoa-TvrOscrrsT500/- ousi r10tfto r'rrc'sn 0'a I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 14-3 .' w srescrihrsd unrler Rule 6 of Central Escise lAppeali Rules, 

2001 and shall be accompanied against one which at least should b's accomparsk k'  Inc  ni ii'i PrO!- Rs.5000/-, Rs.10,000/- where amount 

of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Las ar,d sIr"-, 50 ''-'rtl,elv in the form of crossed bank dift in 

favour of Asst. Registrar of branch of any nominated public sector bank cr1 he plac where the bench of any nominated public sector bask of 

the place where the bench of the Tribunal is situated. Application made for grunt of stay shall be accompanied by a fee of Ps. 500/-. 

(B) st'-fl,'flc mrrorftra-oer0lrnrsl anThI, 100 3111110110, 199440 srrntr 86(1) Is s1ct1ci lcicn Ilcicu4), 1994,0 flsnur 9(1) 0; a-gsr0ts0ftrr rio's 

ST-S ft ann ole/tO ele cicO xrPTfIPiT sirOsrOs flouirar4lr00 'n'0 '0, a's. stir rrsr0 a-our '01 (rnni'r 0 rr51 trir er'rshìr'r gs'ft 

urrf'fur) sIr u-nO 0 -to ft a-er '000 a-tsr, urgt 3cn-e 4040'r ,'ciic '1Irsif'r attn rrrr rot .'lci:'nn "r'T 5 nfleti3 5'nrt our S 'rn-n TT155J 

50 -ni's not, sons ns'TaT 50 erra- n'us ft erfirau*sir'tsurst: 1,000/- 'serf, 5,000/- mn)r sonui 10,000/- c'rO a-s lI're)ftar our 

'nto Itorfi101 sft'l. '4sf 1101.1, -u-riThT sr)141's ouT'STIO-en"I 0't sii  0'sn. olbourreOsnur rf4srf) sf) oratitur-s O-'rOsI-a-orn .'nifl °stutl5n 

0's un'rc One fOzrr coo 'enTI/Ir  I s'tftftfsr a-ma 'tT 'rttT'r, 'f's 40 nor anna 0 IronT err10Tt oui 'fe/flirt sr0101'nur o1T'lTfttT -'r5 lIT rr'sr ft'ro 0 

Tu4I-I sn00ir(00s040) 0irTlwn0erer-stur0's151500/- 's rnTI'sot51'OT'0'u 0 

The appeal under uuh section (1) of Section 86 of the Finance Act, 1994 to the 4r'pr'llate Tribunal Shall be filed in qrradruplicaL'r in Form ST.5 

as prescribed under Rule 9)1) of the Service Tax Rules, 1994, and Shall be cc'sr'-'rni"d ls,'s,'a ' ml he order appnaled against lone of which 

shall be certified copy) and should be accompanied by a fees of Rs. 1000/- ml'','' Is; urn,',' -; service tas & innerest demanded & psnalty 

levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & iniprest ,.lnrnrndrd 0 penalty levied is more than five laths but not 

exceeding Rn. Fifty Lakhs, Rs.10,000/- where the amount of service u:ax S interest demanded & penalty Ier,ied is more than fifty Laths rupees, in 

the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Birk of Else place s"here the bench 

of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



t p frti rft1rrr, 1994 rrrm86 4mT-aiI3t(2) spThi, mii ffiii1i, 1994,sftrnT9(2) rrf 

9(2A) n sT)ftI 'A't 8.1-7 IT t i4' '[TT 3tPrb, (tf c'1I [5 T-HI 311rt (sPftT), h'- ii1 "t TJ 

'-iiIi.ci 3iir lr rfrzff eie ii (an# 1T1 rri TIiip - 91r) frt ai- sir eai-i iirt ap.rni H-t, mf(   v -j/ 

mTt,, r crfiIt ilI)ieui t is-i --i kr 'i ir1 akr 4r riF  ftsrrrii mt 'i4) / 

The appeal under sub section (2) ano (2A) of Inc section 86 the Finance Act 1994, shall be filed in For ST.7 

as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy 

of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a 

certified copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or 

Deputy Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

fliu  icii's  a'fifl  rrflrTnT(4) pftsi'ktr ti-k -ctcc  ilhi 1944 tsrm 

1994 tun-r83 sM i  ft     3rlsflTrnT1f 

arflr 'bk e-t' scri  rr/c1I nr ii 10 '4lrtr (10%i, tiitrfiFa  , iii- i-r, t.ci'1 ifi1ri , ir 

IdNI Frtrsi, rIrr a   ti Ir "rii ri'fl sr rfratr ei "-irf - a- 'ti 

c'iis Prrr 4i1r iarrr Tr1f r,'lTfie nlr* 

(i) SRi 11 4555! 

(ii) i'i 'mit rr'i 

(iii) 4'iir iit iii{i ftTrr 6 it 

- 4 ftzr(' 2) 2014 

Thi'l 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall 

lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in 

dispute, cr penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be 

subject to a ceiling of Rs, 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 

(s) amount of erroneous Cenvat Credit taken; 

(iii) amount payable undi Rule 4 of the Cenvat Credit Rules 

- provided further that the ul lbs Ssction shall not apply to the stay application and appeals 

pending before any appellate authority is to tite commencement of the Finance (No.2) Act, 2014. 

41 4''. t 'SruF irr: 

Revision application to Government of India: 
T 3rTkr t 'klair if'i Iff5ci TR , dc'ii 5)'4 wfa, 1994 r SflT 35EE rr Thrcyl S 5TS1(Tr 

iii eosm, 1/litTUr wil 'aii, fn 411cmn, is- lii, STft sif3rrr, aftSTr 1ii imi, 41Hi ii4, 9 fsr4't-1100Oi, 
STfb.1Ia19TTItrTi I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 

Ministry ol Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to 
sub-section (1) of Section-35B ibid: 

 s 4  ti'i4r iii4 it, 'rmi m i.tlith in-i 44   4(-i itrt 4'srirt  irr(4 
f4fi :i iiiiit41 r SRI'i, srrltlrrff s  RISsrsrr'i1514u1 it ins F'mwtm'i w mn'i, 1441 'riai itr1iic4t 

4 iris 4 soii 5T Th! 

in case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 

factory or from one warehouse to anoliei cluiiiig the course of processing of the goods in a warehouse or in 
storage whether in a factory or in a 'A -t c 

Trss1a ii1,it ttiitlt ST i!ts s1trsts an ', i i-hit's tisrac lust itT s4f 114  ices -'s (P ,r)*Tnih ii, 
(ii) i-mm  tssli4mrftuaTm4r4t14s4sr41mtI 4' / 

In case ot rebate of duty of excise on goods exported to any country or territory outside India of on excisable 

material used in the manufacture of the goods which are exported to any country or territory outside India. 
ut4semis spitan'uiri4" (lou i r4ai, 4'usi s'4sur4r1ut 1u1t4usm1411 4i / 

(iii) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 
iil,-lirt11alititscu1s41 s1111'it1icliislhIfstTsi14i ik5Eif5t5t 5511tt'45li41tii'lfitici mn-mu STss4staausr 

(iv) i'm (a114s) 4 SRI l5irl afu14zrsr (an 2), 198 ami 109 4 SI4F111141TI sifis sVitsT rimuimu,14f4nit ill ills 
14ti fl,/ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 

of this Act or tIme Rules made there under such order is passed by the Commissioner (Appeals) on or after, 
the date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

'mlmI0 incisi 44 srsrI11eT s-is miwqi EA-8 sr, oi1 44 4i'r lr'uisl 'ije (wtfsr) lloumiicicll, 2001,4 tm1ris 94 si44rrr tl4l4, 
(v) asrsn451loiui43 trcumIs 44sr'-fl stll4tTr i i'i4,s.cimm 4wrmmus ST11ipT 3 rit41it14itr141- is7ftuif4,i 

414fzr.imis st'm s44t14urmr, 1944 44cm 35-EE -r vfIrs)f  sj-mss41ts anriftlo Trrwtr 4 ci 'iTR-6 14mic-rmi 44 
.acfl -itl4rp / 

The above application shall be mats mc iuplmcimt i Form No. EA-8 as specified under Rule, 9 of Central 
Excise (Appeals) Rules, 2001 within 3 miiuimltis liomi liii date on which the order sought to be appealed against 

is communicated and shall be accompanied by twe copies each ol the 010 and Order-In-Appeal. It should also 

be accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 
Tsttsp'r sirils.i it lilsl44i IRStiltil 14-ctc 11TITSTZTIIISS 'itch - - 

(vi) "151 41"iO tcii111fit ct141 mis iT d4141 '441ST ST m'umi 200/- itT 1TST11 iii SiR SilT ii11 mF-i',i e,mu t05  c'i15 emumi 'iT '01151 STilT '41 
1000 -/itT'flicliiI4itTSTti i 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

4111Sr4irr4aSTssici'ir444a44stu si44r414 j'm cisr-musus, s'i14ans-mT#t4srrsoui sti'-u44in 4T1 

(D) I In case, 
if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 

manner, not withstanding the fact that the one a:mpea; to the Appellant Tribunal or the one application to the 

Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100!- for 
each. 

anir4si'rtrit ouimliss s)'-m vrt/tl4anr, 19/c- . k , t .t I r-'u r ai4sr r4 z.rirs skit 41 sf4 'TT t4)t  6.50 oL, 
(E) olmmui,rit s"r 1414ir SH 4imui st-rlrii / 

One copy of application or 0.1.0. as Inc case rncj be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 41-ti 'i4c'm, 4141zr dciiS 'i"i, i14 clit'm sp444it 'li'.1i14itr11ii ('i'm4 14(4) Ilotsicr,-[I, 1982 4 it14sr i a'inm 4441-a u,s4j 44 
mi1lmu14danusT#14t44sk44ssi.u3srs1411ftarSili4l / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 
s  st'llh'cr sTIltcirrk 44 sIls cilm4s ash 4 4h18ar STi'ua', R#itci 51 'icil-icimi STitSili 'ft t41T, ii"Il'14t t4'miimlla 4ciuimss 

(G) www.cbec.gov.in  44-i 'i'i441'4  I! 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website vmww.chec.gov.in  

(I) 

IC) 



Appeal No: \/2/547/BVR/2017 

3 

ORDER-IW\PEAL 

Shri Tidabhai Visarnanbhai La hr Trl, tia Street, Nr. Ultratech 

Cement Ltd, Kovaya- 365541- Tal-Rajula, Dit: Arnreli (hereinafter referred to as 

'Appellant') filed present appeal against Order-in-Original No. BH\/-EXCUS-000-

JC-38-2017-18 dated 19.12.2017 (hereinafter referred to as 'the impugned 

order') passed by the Joint Commissioner, Central Excise and Service Tax, 

Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are tha thc r: :crn: s registered service tax 

assessee providing taxable services including 'Supply of Tangible Goods" to M/s. 

Ultratech Cement Ltd, Vill. Kovaya. Information was called for from the recipient 

of service M/s. Ultratech Cement Ltd. which revealed l:hat appellant had 

provided taxable services of "Supply of Tangible Goods", "Cargo Handling 

Service" and "Rent-a-Cab" service to MIs. Ultratech Cement Limited (hereinafter 

referred as "UCL") during Oct, 2011 to March, 2016 and appellant short paid 

service tax of Rs.43,47,5711- aairi ie service tax liability of 

Rs.53,90,7031- worked out during the invesi:i 1stiorr. A show cause notice dated 

21.4.2017 was issued to appellant demanding Service Tax of Rs.53,90,703/-

under proviso to Section 73(1) of the Act, along with interest under Section 75 of 

the Act and also proposing appropriation of Rs.10,43,132/- paid by the appellant, 

penalty under Section 78 and Section 77 of the Act. The lower adjudicating 

authority vide the vide the impugned order confirmed the demand of 

Rs.53,90,703!- along with interest under Sson o ia Act, imposed penalty 

of Rs.53,90,703/- under Section 78 of thr \ct and also imposed penalty of 

Rs.10,000/- under Section 77(2) of the Act. 

3. Being aggrieved by the impugned order, the appellant preferred the 

present appeal, inter-alia, on the following grounds: 

(I) That turn over of the Appellant for the year FY 2014-15 and for FY 

201 5-16 worked out by the lower acliudicatinç authority is based on 

accounting ledgers provided by the servic:: rscd. i.e. M/s. UCL , however 

entries in the said ledgers reflect advance part payment which is again 

covered under the entry of full payments; that ledger also shows payment 

entries which were reversed subsequently by M/s.UCL; l:hat turn over for FY 

2014-15 and for FY 2015-16 in SCN is thus shown more than twice or even 

four times than the actual; that their contention can be cross checked by 

closing balance of lege.rs for the respective years; that as per Bank 
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Statement only Rs.59,45,74i- is uiect for FY 2014-15 and after considering 

closing balance of Rs.2,63,739/- iii accounting ledger, payable amount 

comes to only Rs.56,81,3351- for FY 2014-15; that similarly for FY 2015-16 

they received Rs.58,87,772/- in their bank account and after considering 

closing balance of Rs.4,52,5861- actual amount payable by MIs. UCL comes 

to Rs.54,35,186/- ; that therefore, turnover of Rs.87,97,603 for FY 2014-15 

and turn over of Rs.2,08,92,2381- for FY 2015-16 considered in the SCN and 

the impugned order is nccct. 

(ii) That the adjudicating authority has wrongly discussed Section 44AD of 

Income Tax Act as it was not applicable in their case; that Audit of the 

appellant for the year 2015-16 was riot required to be done as per Section 

44AB of the Income Tax Act, their annual Turn Over being less than Rs.1 

crore. 

(ii) That appellant provided Taxable Service of Rent-a-Cab and also had 

contract for Transportation or shifting of lime stone within company premises 

of MIs. UCL; that all payments have been made after deduction of TDS @2% 

in respect of service of Rent-a-Cab provided by them and deduction of 

TDS©1% in respect of services provided in respect of shifting of material i.e. 

supply of Tangible Goods! Mining Services! Cargo Handling Services. 

(iii) That liability to pay service tax ri respect of Rent-a-Cab service is on the 

service recipient i.e. MIs. UCL under RCM and the service tax on this service 

is to be paid by M/s. UCL and not by the appellant. 

(iv)That they disputed service tax liability only for the year 2014-15 and 2015-

16; that total service tax payable by them as per their claim, for the years 

2011-12 to 2015-16 works: ot to be Rs. 21,12,358/- and they have paid full 

service tax of Rs. 21 i.,358I- eorig with interest to the extent of 

R s .28,05,053/-. 

(v) That the lower adjudicating authority has not gone through the 

documents submitted before him; that they had paid service tax including 

interest thereon on or before the receipt of the SCN and hence, penalty under 

Section 78 of the Act was not irnposable on them. 

4. Personal hearing in the netter was attended by Shri Mahesh D 

Ladurnor, STRP and Shri Bhgwanbhai T. Lakhnotra, Autho. Signatory on 
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behalf of the AppeHant and reiterated the grounds of appeal and submitted 

that the appellant has not been serviced any Personal hearing by the lower 

adjudicating authority in time I beforc- dct'T-  2 P.H. That the impugned order 

has been passed ignoring their subrnissim cr Thn:ir invoices submitted by 

them during investigation before issue of SCN; that they were providing 

services only to M/s. Ultratech Cement Ltd from 2011-12 to 2015-16; thai. 

even now they do not provide any service to anyone else; i:liat they had not 

got payment from anyone else as is also evident from FORM 26AS statemeni: 

in all relevant years; that the records of M/s.UCL in form of Ledger of the 

appellant in (M/s. UCL books of Accounh not correct  as explained by them 

in the Grounds of Appeal; that service ta:. Cab durinçj F.Y. 2014- 

15 and F.Y. 2015-16 was to be paid by tie service recipient i.e. M/s. UCL 

and not by the appellant; that prior to 2014-15, service lax on Rerl a Cab 

service has been paid by them; that gross revenue of Rs.87,97,6031- in 

2014-15 and Rs.2,08,93,2881- in 2015-16 stated in the SCN and in the 

impucjned order is incorrect as also e)cplained by them a Appea 

Memorandum; that they have paid all due service tax along with intertest 

before receiving SCN and hence no penr' 1. 1 : nble on them. 

FINDINGS  

5. I have carefully gone through the facts of the case, the impugned order, 

Appeal Memorandum and submissions made by the Appellant during personal 

hearing. The issue to be decided in the present appeal is as to whether demand 

of service tax confirmed by the impupned order n. n H: cr not? 

6. The appellant has also contended that they have provided Motor vehicles 

with drivers and hence, it is not supply of tangible goods but renting of cabs and 

with effect from 1.7.2012, service tax on service of Rent-a-Cab is covered under 

Reverse Charge Mechanism and service tax was required to be paid by the 

service recipient and not by the appellant. I find that this contention is factually 

correct and hence, I hold that the dernandfc' te neriod with effect from 1.7.2012 

confirmed on the ground of supply of I\elcto: \' it s required to he set aside 

and I do so. However, the confirmation of demand on this account prior to 

1.7.2012 is upheld. 

7. The appellant has admitted service tax liability for the year 2011-12 to 

2013-14 but vehemently argued that the demand confirmed in respect of F.Y. 

2014-15 and F.Y. 2015-16 is not correct as the same are based on the ledgers of 
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the service recipient i.e. MIs UCL only and their submissions made before the 

lower adjudicating authority have not been considered in the impLigned order. I 

find that the lower adjudicating authority in his findings at Para 15.5 and Pare 

15.7 has recorded as under: - 

"15.5 It is seen that the Noticee has disputed the liability to pay service tax for 

F. Y. 2014-15 & 201546 calculated on the basis of Gross lncome/ Receipt on the 

basis of ledger of tI\r'iee rnaiiitained by the Service Recipient's tinder the 

pretext that these C1 ut co-relating with 26A3 statement and twice & 

four time high than the amount shown in 26AS statement. In this regard, I 

observe that the liability to pay Service Tax is not merely on amount paid! 

credited by the service recipient to  the seivice provider.  In the instant case, the 

Noticee sought to consider the amount mentioned in 26AS statement as Gross 

Income! Gross receipt for the purpose of calculation of Service Tax, which is not 

correct so far as provisions of Finance Act, 1994, is concerned. As per provision 

of Section 67 of the :, ice Act, ' L394,  where service tax is chargeable on any 

taxable service with once Lu iLs value, then such value shall be gross amount 

charged by the service provider for such services provided or to be provided. As 

per explanation (c) to Section 67 supra, the "gross amount charged' includes 

payment by cheque, credit card, deduction from accotint and any form of 

payment by issue of credit notes or debit notes and [book adjustment, and any 

amount credited or debited, as the case may be, to any account, whether called 

"Suspense Account" or by any other name, in the books of account of a person 

liable to pay service c ;.ihece LOC transaction of taxable service is with any 

associated enterprise]. 

15.6..... 

15.7 From the aforesaid provisions relation to Finance Act,  1994 and Point of 

Taxation Rules, 2011, I find that liability to pay service tax does not arise merely 

when consideration for the same is received by the service provider. In this back 

drop, / am unable to cc t!:cl Service Tax liabilities should be calculated on 

the basis of amount siiuwii in 2:5,S:lTRJreturn/Bank Statement." 

(Emphasis supplied) 

7.1 I find that the lower adjudicating has confirmed the demand without 

discussing the submissions made by the appellant. The lower adjudicating while 

hold irig that "liability to pay Service Tax is not merely on amount paid/ credited by 

the service recipient to the service pr.v1der", has not recorded any findings on 

the justification of amou r: u':: ivils. UCL in their ledger, whether it is for 

providing services or not especiahy when the appellant has challenged ledger 

entries of M/s. UCL. It is not in dispute that Form 26AS issued by the Income Tax 
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department is a legal document for the purpose of payments received by the 

appellant and made by M/s. UCL after deduction of TDS prescribed under the 

Income Tax Act. However, lower acljucUcatHc vjthnTh' ics not discussed as to 

whether the amount over and above th:,  pr"T ants recorded in the Bank 

Statement of the Appellant and in Form 2SAS have been changed by the 

appellant and/or suppressed by the appellant! The appellant has have contested 

that only Rs.59,45,574/- has been credited in their bank account during F.Y. 

2014-15 and Rs.58,87,772/- during 2015-16 and they have not provided services 

to M/s. UCL for Rs.87,97,603/- and Rs.2,08,932881- as alleged in the SCN and 

confirmed in the impugned order! Form 26/' stntenens for the financial years 

2014-15 and 2015-16 reveal that MIs. made payment of only 

Rs.57,63,437.71 and Rs.52,21,075.92 for the çears 2014-15 and 2015-16 

respectively to the appellant. I also find that the lower adjudicating authority has 

not recoded any reason as to why and how the payments reported in Form 

26AS issued under Income Tax Act is incorrect, why the amounts shown in 

ledger of M/s.UCL have not been shown/reflected in Form 2SAS, whether these 

payments have been shown in the expenses sc!e of MIs. UCL in their Balance 

Sheet forthese two years of 2014-15 ': to be borne in mind that 

wrong entries of ledger account maintained L  MIs. UCL do riot make services 

provided by the appellant. The transactions recorded in the books of account of 

the al:pe11ant  have to be held to be incorrect by the proper evidences duly 

substantiated. I find that the impugned order lacks in 'this vital fact-finding 

process and hence, has to be held as not correct, legal and proper and the case 

needs to he remanded to him to decide it afresh. 

7.2. In view of above, I hold that the sen:ice tax iabilit' on supply of tangible 

goods (other than Renting of Motor Vehicles with driver) for the years 2014-15 

and 2015-16 needs to be re-calculated by the lower adjudicatinç authority after 

considering details of Form 26AS, work orders given by M/s. UCL and actual 

payments received by the appellant towards value of consideration from MIs. 

(JCL and not only on the basis of ledger account of M/s. IJCL. The matter is 

required to be remanded back to the Iowe ,sndoahnrj authority 10 determine 

service tax liability of the appellant on ths;: :c:'. '1'.: supply of tangible goods 

for FY 2014-15 and FY 2015-16. 

8. The appellant has worked out and claimed their service tax liability as 

Rs.21,12,358/- for the years from 2011-12 to 2015-16 against confirmed demand 

of Rs.53,90,7031- and hence, they contested imposition of penalty of 

Rs.53,90,703/-on them under Section 8 of ''C Act on the ground that they have 
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paid service tax along with ieies u the extant of Rs.28,05,053/-. Copies of the 

challans submitted by the appellant establish following payments made by them:- 

Service Tax deposited before issuance of 

SON dated 21.4.2017 

Service Tax deposited after SCN 

21 .4.2017 

Sr.No. S.Tax 

Deposited 

(Rs.) 

Challan 

No. 

Dated Sr.No. S.Tax 

Deposited 

(Rs.) 

Challan 

No. 

Dated 

1. 72,870 Nil 10.8.2011 10. 65,269 00988 1.5.2017 

2. 62,370 Nil 10.8.2011 11 63,724 01005 1.5.2017 

3. 66,185 Nil 10.8.2011 12 65,138 01051 1.5.2017 

4. 1,23,957 02951 21.3.2017 13 3,493 02100 12.5.2017 

5. 1,46,584 02968 21.3.2017 14 1,21,536 02112 12.5.2017 

6. 3,21,192 02980 21.30.201715. 

i.3.20i7 

2,66,301 02131 12.5.2017 

7. 84,559 02820 16. 2,15,118 02146 12.5.2017 

8. 1,81,426 - 02835 21.3.2017 17 70,424 02217 12.5.2017 

9. 1,85,414 02856 21.3.2017 18 86,269 02230 12.5.2017 

-19 1,48,849 02246 12.5.2017 

20 1,98,298 02256 12.5.2017 

21 1,84,745 00599 17.5.2017 

22 5,937 00609 17.5.2017 

23 65,395 00664 17.5.2017 

Total 12,44,557/ Total 15,60,4.96 

Grand Total 28,05,053 

8.1 find that appellant has paid Rs.12,44,557/- only prior to issuance 

of SCN dated 12.4.2017 and Rs.15,60,496/- has been paid only after receipt of 

SON but prior to receipt of the impugned order. 

8.2 Section 78 of the /A.s as e;iig, on date of SCN, is reproduced as 

below: - 

"1) Where any sent/ce tax has not been levied or paid, or has been short-

levied or short-paid, or erroneously refunded, by reason of fraud or colitis/on 

or wilftil mis-statement or suppression of facts or contravention of any of the 

provisions of this Chapter or of the rules made thereunder with the intent to 

evade payment of senjice tax, the person who has been served notice under 

the proviso to sub-section (1) of section 73 shall, in addition to the service tax 

and interest specified in the noice, he also liable to pay a penalty which shall 

be equal to hundred p.: cm. c,'i1' amount of such senjice tax 

Provided that in o. f .. oses wnere the details relatinq to such  

transactions are recc ':I iii L ecified records for the period beqinninq 

with the 8th April, 2011 up to th dIe on which the Finance Bill, 2015 receives  

the assent of the President (both days inclusive), the penalty shall be fifty per 

cent. of the sen/ice tax so determined: 
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Provided further that where service tax and interest is paid witlilo a period of 
thirty days of- 

(i) The date of service of notice under the proviso to sub section (1) of 

section 73, the penalty payable siiH he fifteen per cent of such service 
tax and proceedings ri respect c: !:ch ree'ec 'ax, interest and penalty 
shall be deemed to be concljd'±: 

(ii) The date of receipt of the order o' C;rtrel Excise Officer determinrng 
the amount of service tax under sub-section (2) of section 73, the penalty 
payable shall be twenty five percent of the service tax so determined: 

(E:mphasis suppiied) 

8.3 It is very clear that penalty equal to service tax short paid only needs to 

be imposed and not to include Service Ta rn'7c' Snce, the appellant has 

paid service tax of Rs.12,44,557/- before i•soe of N, then penalty imposed 

including Rs.12,44,557/- of service tax is patently incorrect. Further, all these 

transactions have been shown by i:he appellant in their books of 

accounts/records, then penalty is imposable ©50% of service tax short paid for 

the period up to 14.5.2015. 

9. I find that remanding rriatter to the o'•er an r cnq authority is legal and 

proper in the light of the decision of the Hr:: : 7AT in the case of Singh 

Alloys (P) _td. reported as 2012(284) ELI 07 (Tn-Del) wherein it is held that 

power to remand in appropriate cases is inbuilt in Section 35A(3) of the Central 

Excise Act, 1944 even after amendment. The Hon'ble CESTAT in the case of 

MIs. Honda Seil Power Products Ltd. reported as 2013 (287' ELI 353 (Tn-Del) 

has also held that Commissioner (Appeals) has inherent tower to remand a case 

under the provisions of Section 35/:\ ot 1t•e. Cenral Excise Act, 1944. The 

Hon'ble High Court of Gujarat, in Tax /o: :, T of 2014 of Associatec 

Hotels Ltd. has held that even after amendment in Section 35A(3) of the Central 

Excise Act, 1944 in 2011, the Comrnissioner(Appeals) has powers to remand. 

9.1 In view of above, I am of the considered view that this is a fit case to 

remand the matter back to the lower adjudicating authority for deciding afresh the 

service tax payable in respect of supply of tangible goods in F.Y. 2014-15 & F."i. 

2015-16 only. The appellant is directed a': -* relevant records and 

documents in their support, within cne monL Than ha receipt 01 this order, to the 

lower adjudicating authority, who shall pass a reasoned and speaking order 

within 3 months from the receipt of this order by him after fair and reasonable 

opportunities to 'the Appellant to explain their case. 
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10. In view of above, I set aside confirmation of demand for Rent-a-Cab 

service w.e.f. 1 .7.20 12 onwards and remand the matter for the determination of 

demand for Supply of Tangible Goods service for F.Y. 2014-15 & 2015-16 for 

decision within 3 months, as directed in Para 9.1 above. 

?. Ilcicbd1 [fl 3y-i 

Ii. The appeal filed oy App;iriE is disposed off in above terms. 

(dr) 

cir 3r(3-4'k) 

? J-lsM 3TIRTff -<Ji c-ç  Q fJ   Ej0-q 3FIc ftcb, diT 

3J-cIeII 4 ,.j,rjc5f 

R 31lLIc-cf, c -c1 tT 1 E1T hocT ç( fl 1lco1dl'. 31l -td}c4, 

!lckldl& f 3fl1 chlclI') cf I 

31I.Ll1-d, E'P.1 ck-d tT T cbJ. 1f ckl 3cYl 1ccb, 

.3-fl 3-1TRI kdl dI 

ri iisi I 

Page 10 of 10 


