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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 

stay shall be accompanied by a fee of Rs. 500/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 
against (one of which shall be certified copy) and should be accompanied by afges of Rs. 1000/- where the amount of service tax & 
interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & 
penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.1O,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of 

the bench of nominated Public Sector Bank of the place.where the bench of Tribunal is situated. / Application made for grant of stay 

shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub sectfn (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the 
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner o Central Excise! Service Tax to file the 

appeal before the AppelThte Tribunal. 

(ii) lr 'sc Tftr(- -n tTT 1944 trru 

35t of fti  1994 8TtT 83 9TT 

10Trr(10%) it*19T flic 1T 

 9rr 

(i)  
(ii) rrft 

(iii)  
2)a1l1 2014 1fl aifl' ic  

9rI/ 
For an appeal to be filed before the ESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty nicne is in dispute, 
provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include: 
(i) amount determined under Section 11 D; 
cii) amount of erroneous Cenvat Credit taken; 
ljii) amount payable under Rule 6 of the Cenvat Credit Rules 

provided further that the provisions of this Section shall not apply to the stay application and appeals nend:ng before any 
appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minist' of Finance 
Department oT Revenue 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 3SE of the CE 
1944 in respect of the fo'llowing case, governedby first proviso to sub-section (1) of Section-35B ibid: 
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a ractory or in a 
warehouse 
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 
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In case of goods exported outside India export to Nepal or Bhutan, without payment of d'uty. 
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of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or the 
Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 
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Thabtve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and P.s. 
1000/- where the amount involved is more than Rupees One Lac. 
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Sfttfl1I 4-il i1id r ,i4I1ls,ur41tr41 T'n 4 t'i41T 4144t II PTT I/Incase,if 
the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work it excising Rs. I [akh fee of P.s. 100/- for each. 
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One copy of application or 0.10. as the case may be and the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) u   t'i1i10 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 
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www.cbec.gov.in / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate autnority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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ORDER IN APPEAL::  

The present four appeals have been filed by the Appellants (herein after 

referred to as"Appellant No. 1 to Appellant No. 4) as detailed in the Table below 

against Order-in-Original No. BHV-EXCUS-000-JC-52-2017-18 dated 15.02.2018 

(hereinafter referred to as 'the impugned order') passed by the Joint 

Commissioner, Central GST and Central Excise, Bhavnagar (hereinafter referred 

to as 'the cwer adjudicating authority'):- 

Sr. Appeai No. 

No. 

Appellant No. Name of the Appellant 

1 V2/36/BVR/2018-19 Appellant No.1 M/s. Marinelines Ship Brakers Pvt. Ltd., Plot 

No. 47, Ship Breaking Yard, Alang, District: 

Bhavnagar. 

2 V2/39/BVR/2018-19 Appellant No.2 Shri Kamal Khemka, Director of M/s. 

Marinelines Ship Brakers Pvt. Ltd., Plot No. 

47, Ship Breaking Yard, Alang, District: 

Bhavnagar. 

3 V2/84/BVR/2018-19 Appellant No.3 Shri Vinod Patel, Plot No. 102, Escon Mega 

City, Opp.: Victoria Park, Bhavnagar- 364002 

4 V2/9/BVR/2018-19 Appellant No. 4 Shri Kishor Patel, Proprietor of Shree Krishna 

Enterprise, Plot No. 102, Escon Mega City, 

Opp.: Victoria Park, Bhavnagar- 364002 

2. The brief facts of the case are that officers of the Directorate General of 

Central Excise Intelligence (hereinafter referred to as 'DGCEI') conducted 

coordinated search at the premises of some brokers at Bhavnagar, of various 

manufacturers and transporters. After detailed investigation, Show Cause Notice 

No. DGCEL'AZU/36-88/2013-l4 dated 18.12.2017 was issued proposing demand 

of recoven of Central Excise duty of Rs. 23,90,932/- for clandestine manufacture 

and clearance of finished excisable goods and Central Excise duty of Rs. 

58,46,704,- on account undervaluation of goods should not be demanded from 

Appellant o. 1 under the proviso to Section 11A(4) of the Central Excise 

Act,1944 (hereinafter referred to as "the Act") along with interest under Section 

I1AA of the Act; imposition of penalty on Appellant No. 1 under Section 

11AC(1)(a) of the Act and also under Rule 25 of the Central Excise Rules, 2002 

(hereinafter referred to as 'the Rules');  imposition of penalty of Rs. 3,80,582/-, 

as per investigation conducted in respect of Shri Bharat Sheth, under Rule 26(2) 

of the Rules and imposition of penalty of Rs. 3,97,556/- as per investigation 

conducted in respect of Shri Vinod Patel & Shri Kishor Patel, under Rules 26(2) of 

the Rules upon Appellant No.1. The SCN also proposed to impose penalty under 

Rule 26(1) and Rule 26(2) of the Rules upon Appellant No. 2, 3 & 4. The Show 

Cause Notice was adjudicated by the lower adjudicating authority, vide the 

impugned order, in which (I) Central Excise duty of Rs.82,37,636/- was 

3 of 22 



confirmed under Section 11A(1)/(4) of the Act along with interest unCer 

11M of the Act and penalty of Rs.82,37,636/-  was imposed under Section 

11AC(1)(a) of the Act with reduced penalty upon Appellant No. (ii) penalty of 

Rs. 7,78,138/- (Rs. 3,80,582/- and Rs. 3,97,556/-) under Rule 25(2) of the Rules 

was imposed upon Appellant NO.1. (iii) penalty of Rs. 5,00,000/- under Rule 

26(1) of the Rules and penalty of Rs, 1,00,000/- under Rule 26(2) was imposed 

on Appellant No. 2 i.e. Shri Kamal Khemka, Director of Appeant No. 1, (iv) 

penalty of Rs. 3,53,932/- and Rs. 3,97,556/- under Rule 26(1) & 26(2) of the 

Rules, respectively, was imposed each on Appellant No. 3 and A::eHant No. 4. 

2.1 Shri Bharat Sheth, Broker filed appeal papers against the mpugned order, 

which was not admitted as the condition of mandatory pre-decosit in terms of 

Section 35F of the Act has not been fulfilled. 

3. Being aggrieved with the impugned order, Appellant to 4 have 

preferred the appeals on various grounds as under:- 

(A) Appellant No 1: 

(I) The lower adjudicating authority failed to appreciate the material facts of 

the case and not paid proper attention towards statutory provsons particularly 

laid down in the Act and the Rules submitted by the appellart so and issued 

the impugned order without considering their written re!y and various 

orders/judgements cited by them; 

(ii) That they never cleared the excisable goods in clandestine manner as 

alleged in the show cause notice and upheld in the impugned order, to evade 

payment of excise duty; that the subject case has been develooed on imaginary 

and based on assumptions and presumptions; 

(iii) That the allegation of evasion of central excise duty cf Rs. 11,11,675/-

during the period after verification of records carried out at the transporters; that 

the allegation of evasion of central excise duty of Rs. 9,25,325/- as per outcome 

of verification of seized records of Shri Bharat Sheth, Broker; that the allegation 

of evasion of central excise duty of Rs. 58,46,704/- on ground of under valuation 

of the excisable goods sold by the appellant; that the irvestigation was 

concluded by DGCEI that the appellant evaded central excise duty of Rs. 

3,53,932/- in co-ordination with Shri Vinod Patel, Broker; thus, alleging total 

evasion to the tune of Rs. 82,37,636/-. 

(iv) The authority failed to collect corroborative documentary evidences from 
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the appellant to provide lawful backing of its action. The appellant noted that the 

subject case is purely based upon the records/documents/diaries and misc. 

papers seized from the premises of Shri Bharat Sheth, Broker and their 

statements as well as statements of his accountant Shri Manish Patel; that 

DGCEI inQuired with Transporters!: Truck Owners/ Weigh Bridge in-charge! 

Angadia/ Shroff company, GMB-Alang authority as well as in-charge of main gate 

persons of GMB-Alang and recorded statements wherever required or collected 

its reoor; that DGCEI said to have visited certdain private agencies situated at 

Punjab, Govindgarh, Gurgaon etc.., for collecting price data of old period in 

respect of the scrap/plate items generated during ship breaking activities. Such 

valuabon,'ce institutes, which generally collect the day to day price data of iron 

& Steel plates and melting scrap generated during ship breaking activities and 

circulated ii:  to their dedicated subscribers through e-mail or SMS so that their 

subscribers (Ship Breakers) can be acquitted with day to day floating price 

situation prevailing in steel market and can also use it while dealing & selling 

their excisable goods. 

(v) The DGCEI on completion of investigation issued the SCN and developed 

the various charges; that the impugned order issued on.the basis of diaries/note 

book1 chits etc. recovered from Shri Bharat Sheth and allegation advanced based 

on assurnc: ons and presumptions; that the impugned order not disclosed any 

mate;-:ai evdence and it is well established fact that demand issued on 

assumtions and presumptions cannot sustainable; that they relied upon 

following case laws:- 

- 2003 186) ELT-587 (Tn -Delhi). MIs. Bihari Ji Mfg, Pvt. Ltd; 
- 2007 218) ELT-709 (Tn-Mum). M/s. Varun Casting; 

2004 (177) ELT-599 (Tn-Delhi). M/s. National Alluminium o. Ltd. 

(vi) i: s settled position in law that penalty is not imposable on the basis of 

statement of co-accused without any corroborative evidences, which the 

departnient failed to provide and produce especially with regard to movement of 

cash between consignor and consignee, in support to their claim the appellant 

relied upon foHowing case laws:- 

- 2005 (198) ELT-104 (Tn-Mum). Mr. Jagannath Premnath; 
- 2005 (197) ELT-301 (Tni-Kol). Mr. Pradeep Sah; 

- 2004 (156) ELT-391. (Tn-Mum). Mrs. Ashwin M. Poira; 
- 2011 (273) ELT-140 (Tri-Ahmd). M/s. Sulekhram Steels Pvt. Ltd. 

That dandestine removal allegations cannot be fastened against the appellant 

based upon recovery of some private records from the premises of a Broker as 

the same were required to be supported with material corroborating and 

independent evidences; that in this no such evidence is available. 
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(vii) The DGCEI has developed the charges on the appellant sJm and wholly 

relying upon the records/documents!diaries & other misc papers etc..., 

recovered/seized from the possession of the brokers, transporter companies, 

GMB entry register and various statements of in-charge persons of the above 

and valuation obtained from private institutes situated outside CL:arat; that the 

recovery of certain hand written docum.ents from the brokers and transporters 

relied upon by DGCEI for construction of the subject case; that these seized 

documents are not relevant for the appeUarlt or with their business actvities as 

they had not carried out such illegal business with anyone; that such records 

might be maintained by the above said fransporter & others as a preventive 

measure and just to accommodate and facilitate their false busess with others 

or defect or fault at any stage or to seal their business leakage so that their 

illegal activities can be suppressed easily; that the department has totally ignored 

to verify their genuine and bonaflde business activities and relevant records but 

simply and solely relied upon records of others and other prvate persons or 

private institute's records and their statements; that no such provisions exist in 

entire text of C. Ex. Act/Law to simply eiy upon on private recc:-is of others and 

to issue notice to bonafide prudent registered unit; that they had never 

collaborated with the business of other brokers/persons or drected them to 

maintain the records in such a fashion or manner being the apoellant had never 

attempted to defraud with the Government revenue; that the said documents 

seized from the transport companies have no rtexus with the apellant's business 

activities present or past; that they had dealt with an exc'usive legitimate 

manner so far as the transactions relating to sell of excisable goods carried out 

with their various customers is concerned as it is evident or: records of the 

department that there was no excise case booked against them before; that they 

have never agreed with such unfounded charges raised in the impugned SCN 

and confirmed in the impugned order; that the appellant has been unnecessarily 

linked and victimized with the present case; that they corrletely deny to 

accepting such fabricated, false and ludicrous story; 

(viii) That they rely upon the following judgements: 

- M/s. Paras Laminates P. Ltd., 2005 (180) ELT-73 (Tn) as confirmed by the Hon'ble 

Supreme Court reported in 2006 (199)ELT- A-182 (Sc); 

M/S. Ruby Chiorates P. Ltd., 2006 (204) ELT- 607(Tr!. Chhe); 

MIS. D.P. Industries, 2007 (218)ELT-242 (Tn. Delhi); 

M/s. Laxmi Engi. works, 2010 (254) ELT-205 (P & H). 

(ix) That - department has relied upon committed statemer':s of others and 

records maintained by other unregistered and casual business unit/person, no 
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rule/law permits to book a case with serious charge & to issue SCN with a 

proposal of punitive action; that without proper verification of the appellant's 

business records no authority is permitted to issue and confirm serious charges 

of clandestine clearance; that the investigating officers had scrutinized our 

various seized records purely with bias mind. 

(x) That the 010 has been issued on assumptions and presumptions without 

any concrete documentary evidences; that the. case appears simply and totally 

stands on the legs of others i.e. say on the basis of records/documents/diaries 

etc., recovered from unregistered casual business House/persons. Further, the 

concerned persons (like Broker, Transporters, Angadia firms, weigh bridge 

owners etc...) whose statements were recorded have no knowledge of excise 

law, therefore they simply accepted the story and sign the statements and others 

documents as per will, wish and requirements of the inquiry officers; that such 

statements can never be considered to be valid, trust worthy and relied upon 

document for the purpose of issuance of SCN; that the charges are required to 

be proved by the Department by adducing cogent, convincing and tangible 

evidences and not merely on assumptions and presumptions; that they rely on 

followin case laws:- 

M/s. Kavert foods India Pvt. Ltd., 2003 [152] ELT. 131 (T); 

M/s Deepak Tandon, 2000 [126] ELT-1079; 

MIs. Cudh sugar mills Ltd., 1978 (2) ELT.172 (SC). 

(xi) That simply confirmative statements recorded with mental pressure should 

not be sole reason and ground to confirm participation in clandestine removal 

and to confrm the duty demanded and also imposition of penalty; that the rely 

on decs on in the case of M/s. Orient Enterprises reported as 1986 (23) E.L.T. 

507 (Th); that they demanded cross examination of such persons but it was not 

allowed without providing any specific reasons for not allowing. 

(xii) That the department has till date not detected a single incident of seizure of 

cash anount, which leads to prove that the appellant had in any fraudulent 

manna: transacted excisable goods as alleged; that the present case exclusively 

relied pcn. various documents/records collected from the premises of the 

Brokers;  & others as well as various statements so recorded by the DGCEI; that 

they rev on the following pronouncements of the higher judicial forums:- 

2003 (158) ELT-307 (CESTAT), Mis.  Beekakylon Synthetics; 

1996 (82) ELT-210 (cEGAT), M/s. Kishan Chand & Co.; 

2005 (182) ELT-413 (CESTAT), M/s. Arch Pharmalabs; 

1987 (10) ECR-407, M/s. Ebenzer Rubbers Ltd. 

2010 (252) ELT-191 (H.P.), M/s. Arsh Casting Pvt. Ltd. 
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(xiii) That the impugned order that the appeHan had during ceaance of 

excisable goods had shown low sale price than it was actuaUy prevaThg r. the 

market and demanded differential excise ciuty, which has been dete:nned & 

confirmed in the impugned order which comes to Rs. 58,46,704/-; that tne said 

agencies as listed in the SCN/OIO are run purely on private basis; that the said 

agencies do not possess any documents clearly showing that it has been 

registered with the Govt., for the purpose of price determination or not referred 

by the respondent authority in the impugned order; that the text of entre excise 

law or C. Ex. Valuation Rules does not indicate and compel the assessee that the 

price declared by such private institutes should be implemented strcty failing 

which the concerned assesses wifl have to undergo and face the consscuences 

of process of penal provisions; that CBEC, New Delhi or Commissionerate has so 

far not issued any circular/instruction/Trade Notice etc.., declaring therein to 

implement the prices determined by the said. private institutes during the course 

of selling and clearing the excisable goods to the customers. 

(xiv) That it is a palpable mistake of the DGCEI authority to chalienge saa price 

determined by the appellant through price data of the private institutes; that the 

excise laws and valuation rule do not support such unauthorized step to 

challenge the transaction value; that whatever price of excisable finai products 

determined and declared during sale of our products, the departrnent cannot 

challenge it without proper valid documentary evidence. 

(xv) That as per precinct of any law, before initiating any penal action upon a 

company/registered unit or a person, the following three vital, elements should 

be present in the case to and justify for such action of the authority concerned;- 

a. Establishment of mens-rea 

b. Mala fide intention 

c. Deliberate defiance of law to defraud Govt. revenue. 

That when all the above ingredients are present in a case then invocation of 

penal clause is justified; that in the present case, none of the above eements 

are found present; that in the instant case no where it is found/provec that the 

appellant including partner had at any stage acted with guilty mind; that there 

was no deliberate intention to act in a subtle manner; that the a?:eant has 

done nothing wrong at any stage of entire transaction but cleared duty paid 

excisable goods with proper valuation of excisable goods, description of excisable 

goods under proper excise invoices to all the unit including the appeant has 

discharged all the statutory liabilities as prescribed under the excise av timely 
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and accurately before dealing with the excisable goods; that the department has 

taken supoort of private records/chits/diaries and other loose papers seized from 

others with exclusive intention to give colour to the subject notice and to achieve 

target aoted by the higher officers of the department; that this is not a fit case 

of clandestine removal and thereby invoking Section 11 AC of the Act is not 

justified this case, 

(xvi) They also rely upon following dictums issued by the Hon. Tribunal with 

regard to imposition of penalty; 

(1) B.T. Alloys (ELT- 18 November -2013 P.387 2013(297) ELT-387 (Tri.-Del)) 

(2) The Hon'bie H.C. disposed the CEA No. 40 of 2013 filed by the CCE- Hyderabad against 

CESTAT's final order No. 643-648/2010 dated 31.03.2010 (2010 (258) ELT-545 Tri. Bang) (for 

details Ref. ELT- 16th  March-2015 Vol. 317 Pt.3 Page No. A/123-124). 

(3) Mis. Kamalashi Finance Corporation — 1991 [55] ELT-433 [SC]. 

(4) M/s. Dabur India Ltd., referred at A[R-1990 (SC) 1814. 

(xvii) in 'ight of above lawful submissions and also the circumstances of the 

entire case, they feel that the balance of convenience is in their favour and 

thereby no action is required against them and they request to drop the 

impugned order. 

F peant No. 2: 

Appeant o. 2 contested imposition of penalty of Rs. 5,00,000/- under Rule 

26(1) of the Rules and Rs. 1,00,000/- under Rule 26(2) of the Rules on him on 

the grounds mentioned by Appellant No. 1; that the lower adjudicating authority 

has not deait with the pleas made by him (Appellant No. 2) in wriften reply and 

has not recorded any findings on the arguments raised before him; that the 

lower adjudicating authority has shown judicial indiscipline in not abiding by the 

various jud-idai pronouncements relied upon by Appellant No. 2; that no evidence 

that the aoeiiant was one of the beneficiaries in as much as being Director of 

AppeUant o. I had not acted with any personal motive or benefit and hence, 

persona penalty imposed upon him is not proper; that a penalty could be 

imposed on a person who acquired possession of, or otherwise physically dealt 

with, any excisable goods which, according to him belief or knowledge, was 

ilabie to confiscation and thus, penalty under Rule 26 was not invocable against 

him; that enalties under Rules 26(1) and 26(2) of the Rules imposed upon the 

appeUant as well as penalty under Section 11AC imposed on the appellant's 

company .e. Appellant No. 1, simultaneous penalty on him is not imposable; that 

the departTent has not produced any positive evidence to prove that Appellant 

No. 2 actvely involved himself in so called clandestine removal of the excisable 

goods and therefore, penalty imposed on him is bad in law; that he relied upon 
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the following decisions:- 

- Karnataka Ginning & Pressing Factory — 2002 (150) ELT 818 (TrM); 

- Priya Blue Industries Ltd. — 2013 (293) ELT 547 (ThAhmd.); 

Suresh Metal Tubes Pvt.i:d -- 2009 (245) T 851 (Th.Ahmd.); 

Gokul Petro Chemicals Pvt. Ltd. — 2009 (2) ELT 381 (tri.Ahrnd); 

- Shree Krishna Pipe Industries — 2c04 (165 T 508 (Karc; 

Rashtriya Ispat Nigam Ltd. — 2003 (161) T 235 (T); 

- Caltron Instruments — 2004 (165) ELT 174 (CESIAT). 

(C) Appellant No. 3 & 4: eing ggheved with the pu;red order, 

Appellant No. 3 & 4 filed appeals on the fcowing grounds: 

(i) Both appellants arguea that their reguests cr cross exa a:c of Shri 

Mahendrabhai Ambalal Rana, Partner of Maruti Metai industriesT  Bhavnaar have 

not been entertained; that the department has not suppied the ed upon 

documents to them so as to file defense reply; that the imcu;ned ::der was 

issued in violation of principles of natur justice; that whoever makes an 

accusation, has to supply the necessary ingredients to support rarge and 

for this they relied upon the following case Jaws: 

- Shalimar Agencies — 2000 (120) ELT 166 (Tribunal); 

L. Chandrasekar — 1990 (48) ELT 289 (Th.); 

Takshila Spinners — 2001 (131) ELT 568 (Tn. Del.); 

Sharm Chemicals — 2001 (130) ELT 271 (Tn. Kolkata). 

(ii) They further argued that they are not liable to penalty under e 26(1) of 

the Rules in as much the findings of the lower adjudicating authch' that the 

documents and diaries seized from the appellant contain detas of such illicit 

transactions, however, the entry made in diary recovered from the a::'eflant are 

estimates written by the appellant after inquiry with the concerned srt: breaker; 

no evidence produced by the department of afleged illicit trarsactions and 

burden of proof is lying on the department and they deny a! the findings 

recorded against them; that they refer to their submissions made in their reply to 

Show Cause Notice and reiterated the same for the purpose of resent appeal; 

that the depositions made by different persons in their statements are not 

relevant to him; that none of the transporters has confessed that the goods 

cleared by the ship breaker clandestinely had been transported by them or none 

of the purchaser has confessed that the said goods were purchased by them or 

none of the angadias confessed that any amount has been paid to the appellant; 

that the sine qua non for a penalty on any person under Rule 2(i) is that 

either he has acquired possession of any excisable goods wfth knowledge or 

belief that the goods are liable to confiscation under the Act or Rues or he has 

been in any way concerned in transporting, removing, depositino keeping, 

concealing, selling or purchasing or has in any other manner dealt with any 
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exdsable goods witft such knowledge or belief; that he had not dealt with 

exdsable goods n any manner whatsoever; that acquisition of possession of 

goods is, indisputably, a physical act, and so is each of the various ways of 

dealing with goods, specifically mentioned in the rule; that they rely on the 

dedsion in case of Godrej Boyce & Mfg. Co. reported as 2002 (148) ELT 161 (T), 

A. Ni. Kulkarni reported as 2003 (56) RLT 573 (CEGAT-Mum.) and Ram Nath 

Singh reported as 2003 (151) ELT 451 (Tri.-Del.). 

(iii) Fegarding penalty under Rule 26(2) of the Rules, both appellants 

subntLed that the lower adjudicating authority not discussed the various 

grounds and pleas taken by the appellant in support of their contention that MIs. 

Naptunus Power Plant Services Pvt. Ltd., Mahape, New Mumbai through the 

appeant had not taken cenvat credit on the invoices issued by the ship breaker 

without receipt of the excisable goods mentioned therein; that no corrobOrative 

evidence has been produced in the impugned order in this regard for imposing 

penai under Rule 26 (2) of the Rules. 

(iv) Eoth aoellants flied application for condonation of delay by stating that 

there is a delay of 27 days as they received the impugned order on 22.02.2018 

and they fed appeal on 17.05.2018 and 21.05.2018 respectively; that their 

consJ:ant was busy with various adjudication proceedings due to drive of 

adjudication; that their consultant, being a Chartered Accountant firm, was busy 

with the rey work of notices issued by income tax department due to 

demonetization, statutory audit work of nationalized banks and migration and 

cOnsulting work of GST and hence, they could not prepare appeal in time; that 

there was no intention to delay on their part; that they rely on the decision of 

Katiji & Others reported as 1987 (28) ELT 185 (SC), Bhag Singh & Others 

reported as 1987 (32) ELT 258 (SC), Vedabal reported as 2001 (132) ELT 15 

(SC), C.D. Steel (P) Ltd. reported as 2003 (156) ELT 931 Tri.-Kolkata). 

4. Personal Hearing in the matter was attended by Shri A. H. Oza, Consultant 

on dehaif of Appellant No. 1 and Appellant No. 2, who reiterated grounds of 

appeals and submitted that the demand of duty is not justifiable as there is no 

evidence in this case against them; that penalty imposed on company under 

Secuon 1IAC and also under Rule 26(2) is not correct and only one penalty 

should sustain and not both; that these penalties have been imposed on 

Director, which is not legal as he cannot be penalized twice once under Rule 

26(1) and again under Rule 26(2) of the Rules; that only one penalty should be 
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imposed on Director and c': tw fo: the ae atan.ce 

4.1 Personal hearinQ in the ra"ter we: t-nded by Shri N'. 'adodariya, 

Chartered Accountant on bif of Aijpa:t No. 3 and Appa 1o. 4. He 

reiterated the grounds of appee ad made a. vritten PH submssc - -eterating 

grounds of appeal; that he had no:hnçj nme e add. 

4.1.1 Appellant No. 3 & 4 vde t E let;; dated 29.01.2019 'rten P.H. 

submissions wherein they stated that they made a request for s: of relied 

upon documents to file detee reply, rIch was not ente:a a: and the 

impugned order has been passed rnposinç penalty; that the iowe: zcdicating 

authority completed the procee 95 hasthy and passed the order a hurried 

manner and thus the order suffers the infirnity being passed s:adng the 

principles of natural justice; thai: para 133 of the show cause nct:a s:ates that 

outcome of.investigation in respezc of Shri Vinod Patel and evidence form of 

private records recovered from him, Mis.  Marinelines Ship Breaars ?vt. Ltd. 

appear to have evaded central excise duty, whereas para 18 of the snow cause 

notice stated that their client Shri Vinod Patel and Kishor Patel had acquired the 

possession of goods he. 187'3620O Kg of stainless steel scrac vaed at Rs. 

25,85,705/- involving duty of Rs. 3,53,932/- without cover of any rce from 

the ship breaker; that the department is not sure whether the -  cents were 

involved in so called clandestne transacton or both Shri Vincd & thar clients 

were involved; that the so called evidence for alleged clandestine rem.o•:a11  is pen 

drive or CDs; that the adjudicating authority has ignored their 'sub. ssons that 

many entries were estimates/survey of the goods lying at varios ccts of ship 

breaking yard at Alang/Sosiya; that the adjudicating authcrfty failed to 

appreciate the submission made by them without any reason; that .ather any 

investigation was carried out by the department with vehicle owners nor with 

any entities to whom such so called clandestinely removed goods were sold; that 

penalty can be imposed under Rule 26 of the Rules only if a person knowingly 

deals with any goods which he knows are liable for confiscation; that Appellant 

No. 3 and 4 neither purchased nor dealt with the goods knownc' that these 

were liable to confiscation and as such no penalty is imposabie on both of them; 

that Appellant No. 3 and 4 never managed supply of goods ciandest:ey cleared 

by the ship breaker as alleged in the Show Cause Notice and had othng to do 

with the sale of the excisable goods; that there is no evidence on record that 

Appellant No. 3 and 4 in any way conspired or colluded with the sh: breakers to 

facilitate evasion of excise duty as they had nothing to do with the issuance of 
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invoices; that the judgment relied upon by the lower adjudicating authority are 

not relevant in the facts of this case. 

Firids:- 

5. 1 have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalties on the Appellants is correct or otherwise. 

6. 1 find that Appellant No. 3 and Appellant No. 4 filed appeals beyond 

perod of 50 days but within further period of 30 days gMng acceptable reasons. 

Since both appeals have been filed within further period of 30 days prescribed 

under Section 35 of the Act, I condone delay in filing appeals. 

7. 1 find that the officers of DGCEI conducted coordinated searches at the 

places of various brokers and transporters, from where various incriminating 

documents like various diaries, files, loose papers, compact disk, pen drive, etc. 

and lorry receipts, booking/trip registers etc., were recovered. Further, 

investigations including search conducted at the premises of ship breaking units 

and roiling units revealed that the Appellants had indulged themselves in 

violation of Central Excise law as detailed in the Show Cause Notice and the 

impugned order. It is submitted by them that the lower adjudicating authority, 

while passing the impugned order, has ignored the submissions made by the 

Appeants. However, I find that the lower adjudicating authority has discussed 

defense submissions of the Appellants in detail at Para 4.7 & 4.7.1 and Para 4.11 

to 4.13 and Para 4.15 to 4.18 and Para 4.18.1 to 4.20 of the impugned order 

and: has also given his detailed findings at Para 4.7, 4.7.1 & 4.7.2 and Para 4.8 to 

4.14 and ara 4.15 to 4.25 on the submissions of the Appellants. Hence, this 

contention of the Appellants is devoid of merits. 

7.1 1 find that Appellant No.2. (Director of Appellant No.1) was shown all the 

evidences in the form of documents recovered from the premises of Appellant 

No.?, 3 & 4 during investigation before recording of his statements; that he was 

shown Panchnamas drawn at the premises of Appellants No. 1 and Shri Bharat 

Sheth, Broker and the statements given by Shri Bharat Sheth, Broker and Shri 

Manish Patel, Accountant of Shri Bharat Sheth, Appellant No. 3 & 4. Similarly, 

AppeUant No. 3 & 4 have been given full opportunities to peruse the documents 

seized, and also statements made by others before giving testimony about the 

truthfulness and correctness thereof. It is seen from the statements of Shri 
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Manish Patel, Accountart of Shri 

in form of diaries rnartaed by hm fo 

Appellant No, 2 was also givar. 

evidences duly corroborated ::.,: t :c or. 

Sheth, Broker, his accountant as a 

At the time of recording of st t.:nt o 

Panchnamas and also various ste:eTents 

3rok'ar that the ments were 

n behalf of Shri Sharat Sheth. 

r to examine various documentary 

:dances collected f::m Sh 3harat 

• oeant No. 3 & :oellant No. 4. 

iat No. 2, he was so shown the 

by Shri Bharat Sheth, accountant 

of Shri Bhart Sheth, Appellant Nc. 3 & 4 t:.anspor::ers etc. i-ic as also shown 

Annexures prepared on the bas c investh;ation conducted in res:ect cf records 

seized from the premises or Aoe.ant No. sin BIarat SheLn : Appea : No. 

3 & showing details of the transaciions carried out through Sh:-i 3iiarat Sneht, 

Broker and Appellant No. 3 & 4 by Appe)iant No.1. 1 find that from the 

documentary evidences viz. seed diary' of Shri Bharat Shet•r, Broke:-  and-

Appellant No. 3 & and statemerit of tanspoers and it is proved that Appellant 

No.1 had removed the goods with the heip of Appellant Nc. 2, 3 & and Shri 

Bharat Sheth, Broker clandestir.c. These transactions have talied with the 

records of Appellant No. 3 & 4 and 5hr Bharat Sheth, ch are also 

corroborated with the records of Appellant No. 1 and transporters aso who have 

admitted regarding transfer cf cash. These are substantial evidences, in tine form 

of documentary and oral e1dences on record resumed from the firms and 

persons indulged in transactions with Aent No.1. 1 find that tine investigation 

has clearly corroborated various evidences as regards evasion of Centra! Excise 

duty by Appellant No.1 with active support of Appellant No. 2. Therefore, it is 

proved beyond doubt that AppeHant No.1 has evaded duty of Thrtra1 Excise of 

Rs.82,37,636/- as detailed in Annexure of the Show Cause Note. The records 

show that Shri Bharat Sheth, Broker and his accountant as well as Appellant No. 

3 & 4, whose statements were perused by Appellant No. 2 before giving his own 

statements, have never filed any retraction at any point of time tI. Therefore, all 

these evidences substantiate the charges against Appellant No. I & 2 and are 

valid, admissible and legal evidences in the eyes of law. 

7.2 I also find that DGCEI proved the authenticity of records seized from Shri 

Bharat Sheth, Broker and also duly corroborated the same with records seized 

from other premises. Para 4.4 to 4.8, 4.10, 4.12 to 4.15, 4I7 4.18 of the 

impugned order have illustrated the facts and details as to how tine investigation 

of records seized from Appellant No. 1, 3 & 4 and Shri Bharat Sheth, Broker has 

also admitted that Appellant No. I removed the excisable goods :iandestinely to 
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various buyers. 

7.3 egarding demand based on booking registers of the transporters, it has 

been contended that the department has not adduced evidences with regard to 

quantity of goods and buyers of the goods. They have also raised questions on 

the authenticity of the register maintained by GMB at the gate of ship breaking 

yard. in this regard, I find Para No. 3 of the Show Cause Notice have detailed 

documentary evidences in the form of scanned images of registers maintained by 

the varous transporters. 

7i Scanned image of a page of booking register maintained by M/s. Bikaner 

Punjab Haryana Roadlines, Bhavnagar is as under: 

In the above image, the entry marked with arrow shows that on 24O2.2OO9, Shri 

Vipin Sb ukia (Broker) booked and supplied one Truck No. PB 04K9932 to load 

goods from Piot No. 47 i.e. unit of MIs. Marinelines — Appellant No. 1. 
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7.3.2 Scanned image - ':er maiflta!nea by /S. 3hatinda 

Rampura Canlers, BhavnagE3r under: 

In the above image, the entry marked with arrOw shows that on OiO72O1O, Shri 

Sanjeev Jam (Broker) booked and suppHed one Truck No. HR 58A 2256 to load 

goods from Plot No. 47 of Alnq Le. unit of M/s. Marinelines — Apeant No. 1 to 

transport the goods to Mandi. 

7.3.3 Thus, authenticity of the booking registers of the trans3orters is welt 

established. Regarding register rnaintaned by the GMB at the gate of ship 

braking yard, I find that such register provides corroborati evidences to 

establish that the registration numbers of trucks mentioned . the booking 

registers of the transporters actually entered the premises of sh: breaking yard 

on the given dates and time. The contention of the Appellants that the trucks 

might have gone for some other loading etc. is just to speculate and get out of 

clutches of law when they have not challenged the fact that only after finalization 

of the deal, the trucks had been engaged, in order to not pay due to cancellation 

of booking of trucks. Therefore, there s no doubt that the entes of booking 

registers of the transporters as well as entries in registers maintained by GMB 

are authentic. Regarding buyers of such goods, it is seen that the hooking 
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registers do not show names of the buyers but show only destination for which 

truck was hired. Therefore, no ihvctigation couk! be conducted at the end of 

buyers but this in itself does not absolve the Appellants from their act of out and 

out indulgence of evasion of Central Excise duty by clandestinely cleared the 

excisabie goods without central excise invoices and without payment of Central 

Exdse duty. It is settled law that in cases of clandestine removal, department is 

not required to prove the cases with mathematical precision as have been held 

by the Hon'ble Apex Court and Hon'ble High Courts in many judgments including 

in the cases of Shah Guman Mal reported as 1983 (13) ELT 1546 (SC) and 

Aafloat Texties (India) Pvt. Ltd; reportedas 2009 (235) ELT 587 (SC). 

7.'4 in view of above, I find that the department has adduced sufficient 

evidences to establish that Appellant No. 1 & 2 were actively engaged in 

clandestine removal of the goods and therefore, the case laws cited by them are 

of no help to them. 

7.5 Regarding demand of duty on the basis of diaries recovered from the 

brokers Shri Bharat M. Sheth, Shri Vinod Patel and Shri Kishore Patel, it has been 

contended that the demand made on the basis of third party documents is not 

sustainabie. After careful and detail study, I find that the diaries maintained by 

the brcers have records of licit and as well as illicit transactions and in many 

transactons of the diaries, invoices have been issued by Appellant No. 1 and 

centrai excise duty has not been demanded on these transactions in the 

SCN/impugned order. Thus, the authenticity of the diaries and other records 

recovered from the brokers is well established. The brokers have admitted to 

have purchased the goods from Appellant No. 1 & 2 without central excise 

invoices. They have also admitted that in many cases, in order to pass on Cenvat 

credit f-auduiently, they had supplied invoices to one party and the goods under 

these invoices to other parties. Thus, the case is based not only on third party 

documents but duly corroborated by the statements of the persons, who 

authored these entries. The records show that the statements of Shri Bhart 

Sheth, &oker and his accountant — Shri Manishbhai Himmatlal Patel were gone 

through by Appellant No. 2 before giving his own statements and he never filed 

any retraction at any point of time and hence, these statements have high 

evidertlary vaiue. All these evidences together substantiate the charges of 

dandestine clearance against Appellant No. 1 & 2 and these are valid, admissible 

and iegai evidences in the eyes of law. The combined effect of all such evidences 

is that the evasion of Central Excise duty has taken place and the Appellants 
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have indulged themse!ves in such e'iasc centre... excise : The 

contentions made by Shri Nh vve confirmed by Shri haet 1. Sheth 

and have never been eact::? t is :cord that all tanszcns were 

recorded in ciphered and cocd manne: the case was cice out after 

deciphering and decoding the ever ;.hc Shri Vinod Patel a:: Sh Kishor 

Patel did not cooperate during vetigatic:' tiUy. The transact:c:s recorded in 

diaries and storage devices ce en Drive. :j  CDs seized from harat M. 

Sheth and Shri Vinod A. Pate Shri Kho: A. Patel were further corroborated 

with relevant records. Therefore, these are vioi and cruci evidences as er the 

Indian Evidence Act, 1872 nd a -c suffientiy proving the case acanst the 

Appellants. 

7.6 I further find that Appaan No. & Appeant No. 2 have :tertcnally 

adopted unlawful means to eve.de payment of central excise and their 

evasive mind and mens-rea are clearly established. Therefore- I hoid that 

Appellant No. 1 & 2 have indued themselves in removal of excs:ble goods in 

clandestine manner without payment of central excise dui and without 

preparing central excise invoices only with intent to evade c'ma:t of central 

excise duty, as also held by the impugned order. In view of above. I hold that 

Appellant No. 1 is liable to ay Central Excise duty of Rs. 2O,932/- for 

clandestine manufacture and clearance of finished excisable goods and Central 

Excise duty of P.s. 58,46,704/- on account undervaluation of goods under Section 

11A(4) of the Act along with hterest at applicable rate under Section tiM of 

the Act and Appellant No.1 is Iiabe to penalty equal to Central F_xcise duty under 

Rule 25 of the Rules read with Section IlAC of the Act. 

7.7 Regarding undervaluation, it has been contended that they were clearing 

the scrap at competitive rate based on material emerging from breaking. of the 

ships and thus, the valuation was dependent on many factors ike age of ship, 

quality of material etc, and therefore, the price published by 's. Malor and 

Minors cannot be taken in the era of assessment based on transaction value 

especially when the department has not proved receipt of mcne from buyers 

over and above invoiced value. I find that the statements of various Angadias 

were recorded, wherein it clearly transpired that the transactions in unaccounted 

cash over and above the invoice value took place. The prices pushed by M/s. 

Major and Minors are relied upon by the ship breaking yards of ang and the 

goods emerging out of breakIng up of ship are sold at or about the same prices. 

I find that in order to be just and fair;  the investigation has a:•.ved variation 

Page 18 of 22 

- 



Appeal No: V2/36, 39, 84 & 91/BVR/2018-19 

19 

upto 2% n the price published by MIs. Major and Minors. It is but natural that in 

a case where the appellants have indulged themselves in clandestine clearance 

as well as undervaluation of goods produced by them, no one can establish one-

to-one correiation of goods sold nd payments received in cash or through 

angadias. In my view, sufficient evidences are available in this case as per the 

dairies recovered from brokers, cash transactions took place between various 

rolling mNs/furnace units and the appellant through the brokers. Therefore, I 

find that adoption of prices prevailing in Ship Breaking units is correct in view of 

Rule 11 c Central Excise Valuation (Determination of Price of Excisable Goods) 

Rues, 2033 as well as Section 4 of the Central Excise Act, 1944. 

7.8 In view of above, I find that Appellant No. 1 with active support of 

Appellant No. 2 has evaded payment of Central Excise duty by way of 

clandestine removal of goods as well as by undervaluation of the goods and 

hence, the order has to be held as correct, legal and proper in respect of both 

these Ap;eUants. 

7.9 Regarding penalty imposed under Rule 26(1) and Rule 26(2) of the Rules 

on the A:eants, I would like to reproduce Rule 26(1) and Rule 26(2) of the 

Rules, whch are as under: 

RULE 26. Penalty for certain offences. — (1) Any person who acquires possession of 

or is / any way concerned in tranporting, removing. deposit/na, keeping, conceal/na,  

selling or purchasing, or in any other manner deals with, any excisable goods which he 

knows or has reason to be//eve are liable to confiscation under the Act or these rules, 

shall be ilabie to a Denalty not exceeding the duty on such goods or two thousand 

rupees. whichever is greater. 

Provicd that where any proceeding for the person liable to pay duty have been 

concluded under clause (a) or dause (d) of sub-section (1) of section .11AC of the Act 
in respect of dub,', interest and penalty, all proceedings in respect of penalty against 

other persons, if any, in the said proceedings shall also be deemed to be concluded, 

(2) Any ,oerson, who issues - 

(i) an excise duty invoice without delivery' of the goods specified therein or abets in 
makina such in voice; or 

(10 any other document or abets in making such document, on the basis of which the 

user of said invoice or document is likely to take or has taken any ine/iible benefit 

under the Act or the rules made thereunder like claiming of CENVA T credit under the 
CENVA Credit Rules, 2004 or refund, shall be liable to a penalty not exceeding the 

amount of such benefit or five thousand rupees, whichever is greater. 

(Emphasis supplied) 

7.10 I nd that Appellant No. 1 has passed on fraudulent cenvat credit to 

furnace units by issuing central excise invoices but without actually delivering the 

goods as held by the lower adjudicating authority. Thus, Appellant No. 1 

rendered themselves for penal action under Rule 26(2) of the Rules. I hold that 

the Appeant No. 1 is liable for penal action under Rule 26(2) of the Rules and 

the impugned order is legal, correct and proper to this extent. 
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8. Appeflant No. 2 h; crnde 

to establlshthe manner .which h. has 

Excise duty and thus wonjy im:ed 

Rules. I find that Appear Nc.. 2 -cz 

directly involved in clandesdne ::c o 

goods by Appellant No. i. e  

e1ower adjudicatin a:hot': aied 

:ted the so called evas: of Central 

jndc-r Rule 26I) & 252) cf the 

rscn of Appellant anc was 

well as unoeva:at:on of the 

day-to-day functions of Apellant 

No. 1 and has concerned h!m.;e in mattE;-reted to exdsabe goods induding 

manufacture, storage, remov, trarsportaicn, selling etc. of such ocds, which 

he was knowing and had reE;son to belle'€ t they were iae to ::nflscation 

under the Central Excise Act, 44 and rule made there under. The:efore, flnd 

that imposition of penalty upon Appellant o. 2 under Rule 26I) an: e.sc under 

Rule 26(2) of the Rules is proper and jutifiCd. 

8.1 Shri Vinod Patel and Shri Kishor Pate, brokers in the case ha e contended 

that they had not dealt with the goods in the manner preschbed de-  Ru 

of the Rules and therefore, they are not abe to penalty. I d tnt the diary 

maintained by Shri Vinod Pat in coded language contained details of icit as well 

as illicit clearances of the aopeant firm. When asked about t.e sanne, he 

provided evasive replies like, he accounts were imaginary, he was ;acticing 

accounts on Sundays etc. He ncver co-operated the investigation, however, 

investigation decoded the coded data and all transactions of ciandestne removal 

were unearthed. The decoded data matched with the data aintained in 

electronic form and for some transactions, Appellant No. 1 has issued invoices, 

and this fact authenticates data maintained by Shri Vinod PateL Sft-  Kishcr Patel 

was handling business of registered dealer and was involved in fadllitating 

clandestine removal through his dealer firm. The records eisa showed cash 

transactions with various buyers and sellers through angadias. 

8.3 Appellant No. 3 & 4 have contended that they have not indulged 

themselves into clandestine activities and accounts found in Pen Drive/Computer 

Hard DisIComputer laptop were written for learning accountingfsoftNare etc. I 

find that they had not only indulged themselves in clandestine clea:-ances of the 

goods but had also indulged themselves in abetting Appellant o. & 2 in 

clandestine removal of the finished excisable goods. The data recovered from 

Pen Drive/Hard •  Disk/ Computer laptop establish that argument of learning 

accounting/software is nothing but an attempt to mislead the De:artment and 

get out of clutches of law. It is a common practice that soare is to be installed 

either in computer desktop or laptop and not In Pen-drive. 
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8.4 Appellant No. 3 & 4 also argued that they had given all explanations for 

documents to the investigating officers during the search itself. it is on record 

that ADpeant No. 3 & 4 had not co-operated w1th the investigation and had 

continued to give evasive replies. Therefore, their role is very much covered 

under Rule 26 of the Rules and penalty impOsed on them by the impugned order 

is legai and proper and there is no need to interfere with the impugned order 

8.5 find that the facts Qf this case are different from the judgments relied 

upon y the appellants in as much as the documents resumed, analysis thereof 

and data storage devices have been corroborated. by the statements of Appellant 

No, 2, 3 & 4 and Shri Bharat Sheth, Broker and Shri Manish Patel, Accountant of 

Shri Bharat Sheth, Broker, statements of transporters and these statements have 

never teen retracted and also duly corroborated by the records obtained from 

the GMB authorities. It is proved thai the Appellants No. 2, 3 & 4 have closely 

9 monitored, arranged and managed affairs of clandestine clearances made by 

Appeant 1. 

8.6 i also find that no statements have been retracted by any person and the 

facts recorded in Panchnamas and contents of seized items are accepted by all 

Appeants and Shri Bharat Sheth & his accountant in their statements. It is not a 

case that a single statement has been recorded and relied upon but various 

statements of Appellant No. 2, 3 & 4 and Shri Bharat Sheth & his accountant 

estabshing dandestine removal of final products by Appellant No. 1. In the 

circumstances, I am of the considered view that the statements recorded at 

different tme and of different persons are not recorded under duress or threat. 

8.7 Aoeant No. 2, 3 & 4 have argued that the demand raised on data 

recovered from third party and issued on assumption and presumption only; that 

the imu;ned order is based on conjunctures etc. In this regard, I find that the 

diaries maintained by the brokers (i.e. Appellant No. 3 & 4 and Shri Bharat 

Shethl -eco:-ded licit as well as illicit transactions of Appellant No. 1. Thus, 

truthfuness of diaries/notebooks and other private records recovered from the 

brokers duhng search is clearly established, also the Appellants have admitted to 

have dealt with the goods belonging to Appellant No. 1 without invoices and also 

sold such goods without invoices. I also find that demand has been computed on 

the basis Annexures based on the searches carried out at the premises of 

brokes and at the premises of Appellant No. 1. I further find that all links 

involved in the case, i.e. brokers, Appellant No. 1 and transporters etc. have 
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been corroborated 

demand cannot be aa to 

fact, is not based ony or L - - 

other evidences 1 flnc mr 

of the third party. In the intar. cae 

The case in 

duy cor ob ated by host of 

woud itse necats the concept 

;c.anceS of dandestr:c. emovei have 

been gathered by the irvs-atn offce :cessfuy froT: pces and 

therefore, it cannot be cad hrd p .  evidences but ccn-oboratve and 

supporting evidences- I fni that Appe t 4o 2 to 4 have attempted to 

misguide the department in as much as the data were recc•eed from their 

premises in consonance with data mairtaned by the Trans o:tes as well as 

GMB in corroboration of each other. In vew of above facts, the :esent case is 

based on full of docurnentar evidences duty supported by man' evidences and 

statements of the persons in'.'ived and cannot be terms: as based on 

assumptions and presumptions. the appeiants have attempts: to paint. 

9. In view of above, I uphold the irnucned order and disrrss all 4 appeals 

of above four Appellants. 

9.1 The appeals filed by the AppeUants stand disposed off above terms. 

  

 

cTflT ejjc- .' 

   

By RPAD 

To 

   

1.  MIs. Marineilnes Ship Brákers Pvt. Ltd., Plot 

No. 47, Ship Breaking YFrd, Alarig, District: 

Bhavnagar. 

T. ., . 

'die, 

iiii 
fiq Ti .n,sr. 

2.  Shri Kamal Khemka, )irector of M/s. 

MarineUnes Ship Brakers vt. Ltd., Plot No. 

47, Ship Breaking Yard, Alang. District; 

Bhavnagar. 

-i 

s, i 
j 

3 Shri Vinod Amarshibhai Patel, Plot No. 102, 

Escon Mega city, Opp.: Victoria Park, 
Bhavnagar- 364002 

*4l 

— 

4 Shri Kishor Amarshibhai Patel, Proprietor of 
Shree Krishna Enterprise, Plot No. 102, 
Escon Mega City, Opp.: Victoria Park, 
Bhavna.ar- 364002 

ft ai ft-cr 
t' *i ii 

Copy for information and necessary action to:  

'The Principal Chief commissioner, CGST & Central Excise, Ahmeda zone Ahmedabad 
'' for his kind information please. 

2) The Commissioner, CGST & Central Excise, Bhavnagar Commissionee 3havnagar. 

3) The Joint Commissioner, CGST & Central Excise, Bhavnaga omrnissionerate, 
Bhavnagar. 

_.-4) Guard File. 

5) F. No. V2/39/BVR/2018-19. 6) F. No. V2/91/BVRJ2O1B-19. 
6) F. No. V2/84/BVR/2018-19. 
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