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Appeal / Pie No. 

  

leits / 

Date 

22.12.2017 
'2/536, 537, 540. 

563/BVRi2O 17 

V2/32 & 26/BVRI2OI8-I9 

fil 9TT (Order-In-Appeal No.): 

BHV-EX(;t S-000-JC-42-20 17-18 

BHV-EXC US-000-APP-048-TO-053-20 19 

2S022019 
Date of Orde:: Date of issue: 

41I. 1ci'11, 1f 31lb 1'-{)c-1), I I1l / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

N'1  NI5/ 'j Ni/ asi5./ jut.  e /   iic / iH4i  / gIst a4p 
f: / 

Arising Out of above mentioned 010 issued by Additiooal/loint/Deputy/Assistant Commissioner, Central Excise! Service Tax, 

Rajkot / Jamoagar / Candhidham 

- oI&'av14ll T'tt /Name&Address oflheAppellants&Respondent :- 

1. M/s Shree Saibaba Ispat India P. Ltd., Survey No. 43/1, Vadia,Ataabhai Chowk,-364240, Bhavnagar 364 001. 
2. Shri. Vijav Kakaram Bansalm, Authorised signatory of MIs Shree Saibaba Ispat india P. Ltd., Plot No. 2137, 
near Golden Arcade, Ataabhai Chowk, Bhavnagar-364001. 

3. Shri. Vinodbhai A. Patel, Plot No. 102. Iscon Mega City. opp. Victoria Park. Bhavngar-364002. 

4. Shri. Kishorbhai A. Patel, Prop. Of MIs Shree Krishna Enterprise, 304, Shoppers Point, Parimal 
Chowk, Waghv ad i Road, Bhavnagar-3640() 1. 

r1r o / aie s -H 
Any person aggrtevei ny this Order-in-Appeal may file lii appeal to the appropriate authority in the following way. 

(A) 4lsi  -5Iss( Nul'-f'Vi 'aIfiI ,.sig N1,iv-ie i'4I t arf2ail1ms 1944m 35Bsi'ii Tr 
l -1 sr9i'-i.i, 1994 9r867Noin fsRo r1tssni i/ - 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

(') i4Tt ii i 5I-4-1 Iisr -'(-T a ti fTTt-t1Ia Ii -fla at aiD i -fl us- r 2 
3'9H,9:-ii-1li iic'iI/ - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

. -s- 1r-- 1)-liI' --- - —s- mim- aaf ii 
14010 97, os4sl'fl eo sHut aHei-aul- E-t 25 .'tufl Ti/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Trihunal (CESTAT) at, 2i  Floor, Bhaumali Bhawan, 
AsarwaAhmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
atplT9- ausuua -s TiHT2lI-1 3P'9s- .1 TH'I s-i mJrT1T)loalsi1-li 2001 i'is 6a19'T9-lBil n1" ap (iii) 951 EA-31T-a.'mt 1{s-su T9T-4I{'J t5i a'5f4   suu Tiriguii9T 
4451-fI,x'TIT 5 5TS- i55 5 -uua T17T 50 -I' 'TiT Is-. 3Ts19T 50 --105 .Y4o  9- a9Tr: 1,000/- - 'o, 5,0Q0/-'T9- 
9-9-9T 1Q000/-01t1NIu/1  9ffl -l'iu ¶fl -1iPI truni.u, it'fl'a'-siiaiIics,.'st a1ust-tpiss-, 

ois 9- i.4'u ulsIIos-. e9- 401 1J) uRo 57 sics iiltou iuiu ui{o I Sits 5[iT9T9 
91051 gu-u -suiu 9-gi f19-3f'fi4isi 'ausaiIis-iu f 9iust N9) ai-u s9r ( Tfl" sTr -'Trfsr 500/-'Tnr 

8if0 9- M[ -r.01 gict 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,0001-
Rs.5000/-, Rs,10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., S Lac to 50 Lee and above 50 
Lac respectively in the form of crossed batik draft in favour ofAsst. Registrar of branch of any nominated public sector bank of 
the place where the bench of any nominated public sector bank of the place wher&- the bench of the I rihunal is situated. 
Application made for grant of stay shall he accompanied by a fee of Rs. 500/-. 

(B)  

N5vH   . TNThifii    I9949it llhl)..9I0I 0ix 4aii, 1994 9L1 BPu  
Nsa S.T.-59-Ta,r-s: 9- IS/ Hrt -  a leo s raHu-..asl1-s 

T9T -5:-) SiT  505 9-9- . r9iiaiP 97eiTst, gToai-a Sit sio ,0iM 'T0iI seIeI ooi tHi.ui,11T5 01'S 
9-9-, 5'ui's -s PTNO 'ii's -s' 9Si5N9-rSo'uiss 9-90-t79T21Sist:  1,000/- '1'5, 5,000/- "4e 3ISir10,000/-*T9-SirfN7fu 
'101 FiT - Si °iTTTI Pli1I JF9- -T 'puoi.i 0-9- 2 ft - u ailTi f1-pi si TO-Ia't fTii'-u ois{.ie 
9Sili. --suu-s'i9tm91rS, alIt inc' I 

uN'uo NiTsr(iTal )Si0 910 .Sigerr9-50O/aTSiriT9iro l's-  sot s-'oi Ti/ 

The appeal under sub Section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he filed in 
quadruplicate in lo:oi S.T.S as prescribed under Rule 9(1D  of the Service Tax Rules, 1994, and Shall he accom.panied by a copy 
of the order appealect apainst (one of which shall he certified copy) and should he accompanied by a fees of Rs. 1000/- where 
the amount of service tax & interest demanded & penalty levied of Rs. N Lalehs or less, Rs.5000/- where the amount of service 
tax & interest demanded & penalty levied is more than live lakhs hut not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the 
amount of set-vice tax & interest demanded & penalty levied is more than fifty Lkhs rupees, in the form of crossed hank draft 
in favour of the Assistant Registrar of the bench of nontinated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall he accompanied by a lee of Rs.500/-. 

27.02.2019 



iC) 

(ii 

(i) Th9sfrftTrr, 1994ttIo '4'{i'i, I1IeH5v 1, 1994 eQS4 9(2)iT9(2A) 

WFU A i ST I l Ti i ( Il 4i1 

A4I IA (i 'x A A'i I AI 41i 1IA 1I / 

x,4'I sifl / 
The appeal under sub section (2) and (2A) AtiNscce:i h t4sfteancv Act 1994, shall be filed in For ST.7 as prescribed under 

Rule 9 (2) & 9(2A) of the Service Tax Ruls 9(3 a1 illbtueinspinied by a copy of order 01 Commlssioner Central Excise 

or Commissioner, Central Excise (Appeak) Poe ot  which shiP isv a certified copy) and copy of the order passed by the 

Commissioner authorizing the Assistant Cu.' :i ur t)epI ' sil:nii,sioner of Central Excise! Service Tax to file the 

appeal before the Appellate Tribunal. 

(ii) sftsrr     sfUTr tse I-1 F III 1t.'Io JTt"r. stffti 1944 

35rrs(l to TFrf4)Th -1fi  I99l 3' 1 iT iJTTTt Ifl r-fii 

1 U -I444 S u- )1--/14i T'TTT 1(1 9f! .kKih i wr- ° tfoii'o rn - 'tiii q iot - r ioto 

 MI° 1W9I iT4'l I' 

4 -4T T'w  I T1 Trh 4 ptr ir ii  

(i) 5tII 1lTTs'lUU .,. .- 

(u) oo-t' iu 

(iii) iois eitt s -si-9-iTTTa- 

ui IT AIt4i0 iftr h 1-tØlr  ?944 - fl - 'i'it 

nITT3 fl/ - , 
For an appeal to he filed before the CEST1'.,uoclvr cilni -PPF ulihe ieotral Excise Act, 1944 whco is also made applicable to 

Service Tax under Section 33 of thwFiounceAc1, 1994., ia appeal ir1s.t this order shall le before the Tribunal on payment of 

10% of the duty demanded where (lilly or '(ulv st p-, aI' :iri7  in dispute, or penalty, where penalty alone is in dispute, 

provided the amount of pre-deposit payable o'iitd be siiejvct to :5 ceiling of Rs. 1(1 Crores, 
Under Central Excise and Service Ta", 'Duty 5'':issde1 ihni1 include 

(i) amount determined soPor 005:1:51' 

(ii) amount 0! erroneous (c:':al OP 

(iii) amount payable under Ruii' hot Pit Cei:v;lthresiit Rules 
- provided further that the provisions 01 this Sctiin 'shill lot ;10f1iv to the sty apphcation saP anneals pending before any 

appellate authority prior to the commencement üi the 1 nancy No.2l Act, 2(114. 

Reviston a,pplic,tion to overmgnfof India -. -. ,. 
T,!19TTt 'oirnil±ei Hl'Ilao it-iI . _TT'-s , 1994 9II  35EEps. s1'i. 14100?40 

I,NI1ITr 5(II TT1T 1T't 4'II'II, -io- 't-fts, , fl:ljfjocll, - fT .ol'-o 
-'1I1I1,I/ 

A revision application lies to the Under SLIt 1. LI to a.. i 1511 nil in! 0 1 dii Re Isbn pplic Jilt Miistry o Finance 
Department of Revenue, 4th Floor. jeevan Deep Buiklsnit, P,irlitment Street, New Delhi-I 10001, under Section 35EE of the CEA 
1944 in respect of the following case, governed by irS! wo\':So Ii) suh-section (1) 01 Section-358 laid: 

Pi TTf.'tsio IIII'I zr STT g'i.-lie 'sOt 4II'I TIP!Ti'i.!'slOo T '50:1 'IT(O4f 5'f'Ii IT 
411 'Tt4Oi 

1TOI'I TdIO T01410 Th/ 
In case of any loss of goods, where the loss ecuur ig tfans:t lenin a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing si lhe goods in a warehouse or in storage whether in a factory or in a 
warehouse 

01 0 Tr 1 Tr I ' ' 1 '- T a T .TcT 4 t) - J T 7 (r ) T o I o -i zr 9T 
'oo-I TTfoI rT9 Ttfiioii Tr1oiTj / ' ' - 
In case of rebate of duty of excise on gncids exported In nov counti-y or territory outside India of ci: excisable material used in 
the manufacture of the goods which are exported to any uiunhi'y s tc-mtoiy outstde India. 

ol II  jP7Tf.fooio lit,  (tot  
In case of goods exported outside India export Ip Nepal jr Ifinaip, ;ithout payment of ditty. 

'us a4lso spit. s1IoIn 
Nt-t (si1)-s) Ito trrsrft'zr (9' 2), 199!! r'UT1T  11!) 

Credit of any duty allowed tone utilized iowartis Li\'Iiiei(1 
Rules made there under such oriler is passed li: i lie (is rn 
the Finance (No.2) Act, 1993. 

50it. 5(1050 fT9ItUI f/l9  0001 FA-8, p-)'i Sty 
4'o3PuJ'-oIo TTr at4'i -lsss° IT1TTT sI0U 99 

19449T3S-l(lt9roao li• F 
The above application shall be made in duplic::se in iursii 
2001 within 3 months from the dale on which the or 
accompanied by two copies each of the OlD aid (irderD 
evidencing payment of prescribed lee as prescI-ilieil under 

(vi) spjf sTuratlilso T9l'ittlitRo 4iP  [0'r 5(SI'I4 nslwejfa i - . - - - - 
TT 000 't0 T1' 'Ii 'T1T9T roo Tm- NT TTT 201)'- Ti SI''so N 5TTT 57D oIt  T'15(-5 TT OiaI 9J19 
1000-/TI ni0Iite4iIIiI 
The revisiom application shall he :iccooipansed (iv a fee of Rs, 2(10- e'ilere the amount involved in Rupees One Lacer less and Rs. 
1000/-where the amount involved is inure than Rupees Onu si,. 

(D)   9szrrzrTT8NTsTrTrrTrooIoi aT JT'.Tr'1..-s. TTSO'IH, :I'{t.TT9I4UI -'lOt -ill 
¶'5Id ii i sn{tP - f9r 5(uT0410 5tot Tsysrprrrr9P,'l nfit,ajo -'s''ii  rssiitso ItrgT ttot* I / In case,if'the 

order covers various numbers of order- in Original, fee br each 0.1.13. slunilcl be said in the aforesaid manner, not withstanding 
the fact that the one appeal to the Appellagt 'I ribuima( or the one application to tie Central Govt. As the case may he, is filled to 
avoid scriptoria work II excising Rs. I lakh Ce Ii Its, lltQt- for mmii, 

(8) 9 fl  1'-i.-sfti'io spTiarf5-irfrzrzr, 1975,Stw41-!-li-ls. -4000 lT5( mJ.10 5itTr API'TThll 6.50 -'10T1'-olol'Io 
FJit.e0UlSHIT1TI/ . - ' 

One copy of applicañon or 0.1.0. as the case nay no, soul tile order ci the adjtidicatinu authority shall bear a court fee stanip of 
Rs. 6.50 as prescribed under Schedule-I in terms 0 lie (i1u't lee Act, 1975, as ameude. 

Ti'1T i'tITSTT 01I-4u 'f'-I'4i 'i(Urt-lf9f!T) Poova"fl 1982 Tft917 STi IJ9 0I0'Ii 
'(4-I SI'S 10001 sTI ftato 001111 (t.'4i li-i) 
Attention is also invited to the rules i'mvering thesy IsO other 'elated matters ccintsined in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, I 01-12 

5(11-cl0 m-f11p11r1 fp f95' 5  f- -f'r9 m-fl-a. j9e oo ST99iOl T St51'rT-it l'T000'4 'iI5- 
is'ww.cbec.gov.in TITS 0-4.0 I / 
For the elaborate, detailed and latest provisions i-elating is Pins nI .ipneal en the higher appellate ss:ithoritv, the appellant may 
refer to the Departmental websime'ovw.cbi'c,guv.i ii 

i99arTis-woos"fl 2Q01 'Tiitoo 9T5('ilii ltIitls,Tzr31Tksr 
tt5P '.J'r-s iiT 9rrT9fitoi 911' vf) -iliti itu-)o 
n5(IT5 7vTR-6r9lit o'so I.-l'iTTI / 
No 6.4-Si as specified under Rule, 9 of Central Excise (Appeals) Rules, 
Per ,sou'lit to be appealed against is communicated and shall be 
iI-.'tl)pei. It should also be accompanied by a copy of TR-6 Challan 
Section 35-88 of CEA, 1944, under Major Head of Account. 

oldao lit'atouti 
u1I 55 I4iIt 4tH 

n i yci':e dijia (In nat p -oducts under the provisions of this At oi the 
liussosser Apoeals) on or alter, the date appointed under Sec. 109 of 



A, No: '/21536,537,540, 563/SVR/2017 & V2/26,32/2018,19 

:: ORDERS IN APPEAL  

The beow mentioned appeals have been filed by the Appellants (hereinafter 

referred to as "Appellant No.1 to Appellant No. 6) as detailed in the Table against 

Order-in-Or No. BHV-EXCUS-000-.JC-42-2017-18 dated 22.12.2017 (hereinafter 

referred to as e impugned order') passed by the Joint Commissioner, CGST and 

Central Excise, Bhavnagar (hereinafter, referred to as 'the lower adjudicating 

authority') :- 

Sr. 

No. 

Appeai No. Appellant No. . Name of the Appellant 

1 V2/536/BVR/217 Appellant No. 1 MIS. Shree Saibaba Ispat India Pvt. Ltd. 
(SSIPL) Plot No. 135, Sosiya, Dist Bhavnagar. 

Office at: Plot No. .2 137, Near Golden Arc, 

Attabhai Chowk, Bhavnasar. 

'2 

V2/537/BVR/27 

(against penay of 

Rs.7,50,000J-) 

. 

Appellant No. 2 

. 

Shri V!jay Kakaram Bansal, Authorised 

Signatory of M/s. Shree Saibaba Inspat 

India Pvt. Ltd. Plot No. 135, Sosiya, Dist. 

Bhavnagar. Office at :Plot No. 2137, Near 

Golden Arc, Attabhai Chowk, Bhavnagar. 

3 V2/540/BVR/27 

(against penai.' o 

RS.3,72,D/8. -1  

4 V2/563/BVR/217 

(against peray' of 

Rs.3,72, 578;-' 

5 V2/32/BVR/2:18-19 Appellant No. 3 Shri Vinodbhai Amarshibhai Patel, Plot 

No. 102, Iscori Mega City, Opposite 

Victoria Park / Plot No. 20, Santosh Park 
Society, Subhashnagar, Bhavnagar. 

6 V2/26/BVR/20iB-I9 Appellant No. 4 Shri Kishore Amarsingh Patel, Proprietor 

of M/s. Shree Krishna Enterprise, 304, 

Shoppers Point, Parimal Chowk, 

Waghawadi Road, Bhavnagar — 364 001. 

1.1 Apoaant No. 2 flied Appeal No. V2/540/BVR/2017(Sr. No. 3 of the above 

Table) as "thorised Representative of Mis.  Bansal International Ltd., 

Bhiaa against the impugned order for imposition of penalty of Rs. 

3,72,578/- wider Rule 26(2) of Central Excise Rules, 2002. The lower 

adjudicatn; authority subsequently issued Corrigendum dated 23.2.2018 in 

respect of the impugned order dated 22.12.2017, correcting mistake of 

addressing ppellant No. 2 as "Shri Vijay K. Bansal, Authorised Representative 

of '4/s. aI International Ltd., Bhavnagar" in the Order portion at Para 

Page 3 of 34 



4(vi) to Shri Vjay K. Sr !.C:: eDS€t 

Saibaba Ispat ndk :- 

o:-esac 

Corrigendum dated 23.2O!S, !::rt
Thec ancthe. c. 

V2/563/BVR/2017 (Sr. No, ' t.' Thbe) 

RepresefltatiV of ir ic Pvt 

Hence, Appeal No. V2/540/BV/'217 h OSCO jnuCUO5 

2. The brief facts of th cse th.t ctoate Gener of xcise 

IntelUgence issued Show Ca:c- rce FJ CE7AZU,/36-95  2: :3-4 dated 

17.9.2013 to the Appellant No. No. MS 

Scrap/Plates etc. obtained from b akng of. :o c 

 

dne 

 

of CE duty to various customer: and aso under :a •ng the ood 

I Central Excise duty cf R2Q2 : 22O! for an stL• E;:ure 

and clearance of finshed exol be goods and Cen:.a E:ss duty 

of Rs.54,20,6731- on account undv zcn of gc::. sn::Id :ot 

be demanded frcm Aopeiant No.1 under SeCtC:T -V 

Central 

Excise Act. 1 944 ereinaftsr referred to as 1The 

Interest should not be recovered from Appean: under 

Section 11AA of the .Acc; 

Penalty should not be imposed on AooeHant Nc. Section 

11AC of the Act; 

Penafty of Rs. 3,72,579!- shoud not be mooscd on -:eant No.? 

under Rule 26(2) of the CER for passng on uent Cenvat 

credit by issuing excsabie nvoces wthout ac:ua. :svernc the 

goods; 

Penalty should not be mposed upon AceUart Rule 

26(1) & 26(2) of the CER; 

Penalty under Rue 26(1) & Re 26(2) of the Cz.-c 

imposed upon Appeiant No. 3 and Appeat I.:. 

concerned themselves in sel!ng of excsabie goocs : .destine 

manner, which they knew and had reason to beevs :i: :Ie same 

were liable to confiscation. 

not be 



A, No: V2/536,537,540, 553/BVR/2017 & V2/26,32/2018-19 

2.2 The above SCN was adjudicated ve the impugned order as under :- 

( confirmed demand of CE duty of Rs. 75,13,872/- under Section hA 

of tne Act, along with interest under Section 11AA and also imposed 

enafty of Rs. 75,13,872/- uponAppellant No. 1 under Section 11AC of 

ct and gave option to pay 25 % penalty, if demand along with 

tei-est is paid wfth!n 30 days of the receipt of the impugned order; 

mposed penalty of Rs. 3,72,579/- under Rule 26(2)(i) of the CER on 

oeant No. 1; 

imposed penalty of Rs. 7.50 lakhs under Rule 26(1) of the CER and 

s. 3,72,579/- under Rule (2)(i) of CER on Appellant No. 2; 

imposed penalty of Rs. 4,57,053/- on Appellant No. 3 and Appellant 

Nc, 4 each under Rule 26(1) of the CER; 

imposed penalty of Rs. 3,72,579/- under Rule 26(2) of the CER on 

.:oeJant No. 3 and Appellant No. 4 each. 

g aggrieved with the impugned order, Appellant No.1 to Appellant 

No. 4 ::-efe:-ed appeals, inter-a/ia, on the various grounds as under :- 

N© t 

.::eant No. 1 stated that the impugned order has been passed 

bass of the third party's evidence; that the lower adjudicating 

author t' has not given specific findings while passing the impugned order 

and reiied upon the pocket books, diaries, etc. seized under Panchnama 

dated 3C320iC from the office-curn-residence premises of Appellant No. 

3 (Shi moo ?ati) and Appellant No. 4 (Shri Kishore Pate!); that 

statee: :s of vehcie owner / transport agencies cannot be relied upon 

witou ny corroborative evidence.; that the impugned order has been 

passed. :out the foHowing provisions of Section 9D of the Central Excise 

n-:- -c that they relied upon the case-laws as under :- 

:axmi. Dyeing Mill reported as 2016(343) ELT 453 Tri-Ahd) 

\*1 ioys Pvt. Ltd. reported as 2016 (338) ELT 749 Tri-Che) 

iii) :dai Drugs Pvt. Ltd. reported as 2016 (340) ELT 67 (P&H) 

Page 5 of 34 



ii) The lower adjudiceti 

the seized private recoro 

statements of brokers. transpc:t. e:cc E 

party evidences; that without acdu:ng e';!cc: 

the statement of director of the: A:re 

records/diaries, trip registers, eccrd 

r\r 

: - cL Jk 

-r are nothing but tl 

c. c ca-bars' a 

n: sustanaoe; 

C 

Board, statements of brokers are "ot crec: maters evidence; 

charge of clandestine removai is euired tc 

of the production and raw m anal rcm wnich the finsi produ 

manufactured; that permission to crcss-exanne the '.rjitness hat 
:2: 

granted and thus the impugned order na been passed only 

of presumption and assumption. 

iii) The excisable goods are sold at the factc-y gate and trans 

of the sold goods used to be managed by th buyer of the cocos dv the 

brokers and the freight charges were also paid by the buyers at 

passing of the trucks loaded Vth goods ftcrn the factory c!ate 

no control of Appellant No. 1; that it is tne fact that 

received sales proceeds of the goods from 

through cheques or through RIGS; that they reed upon 

Commissioner, Central Exdse Vao/Silvassa who had in s.a.- se of 

passing of the fraudulent Cenvat credit dropped penalty prooc-sa.: under 

Rule 26(2) of the CER; that penalty of Rs. 7513872/- under S-act:.: 

of the Act imposed on Appellant No. I is &so ,.?' •-f-  -• L . - .. 

(iv) Regarding confirmation of differential CE duty (Annex -a Jt-I to 

the Show Cause Notice ) in respect of under valuation of :.:a goods 

Appellant No. 1 submitted that rates quoted by M/s. Major end I•.:ron. as 

well as other agencies on cannot be considered as actual ratas 

different price than that of invoices on the basis of price 

MIs. Major and Minor is not groper; that the prces circuiate: cv 

market research agencies cannot be taken as acceptable transat:.: 

under Section 4 of the Act for the goods sold by the appea.:: 



A, No: V2/536, 537,540, 563/BVR/2017 V2126,3212018-19 

.7 

lower addicatng authority has not estabshed that Appeflant No. 1 has 

received ncney over and above the amotrint shown in the respective 

cons nrnan:s and therefore, the impugned order confirming differential 

amont o C duty on the charge of under-valuation is not correct, legal 

"-S 

v) Recardng imposition of penafty of Rs. 75,13,872/-, the appellant 

submteci that the lower adjudicating authority has not mentioned any 

Secto n c ue of the Central Excise Law under which this penalty is 

in-posed and therefore, they could not defend this charge; that there is no 

maa The nvoved and therefore, imposition of penalty of Rs. 75,13,872/-

under e:tic: IIAC of the Act is not correct. 

2 : 

ant No. 2 reiterated submissions made by Appellant No. 1 

:osfton of penaftyof Rs. 7.50 Lakhs under Rule 26(1) of the 

CER and :mposfton of penalty of Rs. 3,72,578/- under Rule 26(2) of 

the CE Appeant No. 2 reiterated submissions raised made by 

Appellant 'lo. I. 

oz 3 & AppeHant No 4 - 

() e1ant No. 3 and AppeUant No. 4 stated that relied upon 

documents have not been supplied to them and therefore, principles of 

natural :sdce have been denied; that the impugned order is non speaking 

and non reasoned inasmuch as the lower adjudicating authority has not 

dealt th the peas made by them in their written submission and 

ud;nrants referred by them were completely ignored; that the impugned 

_n Is issued against principle of natural justice as during personal 

hea1n also they requested to supply relied upon documents to defend 

the -  case, which was not entertained by the adjudicating authority; that 

diary recovered from Appellant No. 3 during the search conducted by the 

officers of EGCEI were containing rough details/estimates; that entries 

made In A5C (Account Name : BSNL) were retrieved from the pen drive 
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herefore, 

re cian 

and CD were made by Appe!ia• 

3) on Sundays for accoünt 

concluded that the pen drive: 

removal of the goods; tie 

transactions under which tft •:.. 

Appellant No. 4 (Shri Khore. ar) has ste:ed that he 

goods cleared c!andestiney Tor tnat ste:e 

transporters and brokers are ut •- -f ,-' -.'-  ion of 

the goods have not been recorie that t cano: e said tie: 

No. 4 have aided in removing the ;oods wthcut Daymen cf 

Rs. 4,57,054/- as calcuiated 

Cause Notice; that there is nc evcence reoaro 

54,56,698/- for purchase of gooc:s wfthcut recet of 

therefore, they are not liable to ai pena uncer ue 25 

that penalty imposed on Authorised Sin;e:ory of ?Pea:  o. 

7.50 iakhs, on of tot dut; evs::ed 0 Rs, 7372I- 

imposition of penalty of Rs, 0: WK Ut ) 

duty evasion of Rs, 4,57,03/- and therefore, is Wc•ic 

reasonable; that Appellant No. 3 and AppeUant No. 4 are 

penalty under Rule 26(1) of the Ru!es. 

4. Submissions during Peoa 

Personal hearing in respect of Appant No. I and Ape 

was fixed on 11.10.2018, 22.11.2018 arid 14.12.2018 hoe-:e 

neither appeared for hearing, nor .ought any adjournment 

I proceed to decide the case on the basic of grounds of ther access. 

4.1 Personal hearing in respect of Appeant No. 3 and 

was attended by Shri Madhav N. Vadodariya1  Chartered Account:- . 

reiterated the grounds of both appeals and submitted written 

dated 27.12.2018 wherein he;  /nter-Iia, contended that 

documents have not been supped; that their request to cross-s;--:ere 

transporters has also been denied and hence, princpes of nature. 

denied. Only because Appeiiart No. 3 end Appeant Nc. 4 
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house, it does not mean that both were conducting business together and 

both were abie to penalty under Rule 26 of the CER; that tallying of some 

entries with diaries with storage device did not mean corroboration of the 

evidences; that data in pen drive and CD recovered from Appellants were 

nothing but estimates; that investigation failed to prove any physical 

transportation, purchase of goods allegedly cleared clandestinely; that 

they have not dealt with any goods which they knew were liable for 

confscation and therefore, no penalty is imposable upon them under Rule 

26(i) of the CER; that Appellants have not issued invoices without physical 

devery of coods as they had no personal interest; that they relied upon 

judgment the case of Nagpur Alloy Castings Ltd. reported as 2002 (142) 

ELT 515 (SC) in this regard. 

have gone through the Appeal papers and find that Appellant No. 1 to 

Apoeant \o. 4 filed applications for condonation of delay in filing of appeals 

by 2 days, 15, days, 24 days and 24 days respectively beyond normal appeal 

period of 50 days, but within further period of 30 days and given various 

reasons fo:-  fing of appeals late. I condone delay in filing of appeals by these 

four Apeants and proceed to decide all 4 appeals on merits 

5.1 have crefuliy gone through the facts of the case, the impugned order, 

the Appea Memorandum and written as well as oral submissions made by the 

Appeants The issues to be decided in these appeals are as under: - 

Whether Appellant No.1 has clandestinely manufactured and cleared 

shed excisable goods attracting CE duty of Rs. 75,13,872/- and should 

it be recovered from them along with interest? 

Vhether penalty of Rs. 75,13,872/- should be imposed upon Appellant No. 

under Section IlAC of the Act read with Rule 25 of the CER? 

(c) Whether penalty of Rs. 3,72,579/- again imposed on Appellant No. 1 

under Rule 26(2)(i) of the CER is correct? 
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(d) Whether penaity of Rs. Rs. 

3,72,579/- under Rure 2( m ;osed 

correct? 

(e) Whether penalty of Rs. 

Appellant No. 4 each undu 

(f) Whether penalty of R. ose on 3 and 

Appellant No. 4 under Re 26(2) o te ER s correct 

6. I find that the officers of DGCEI c. ucted coorCta: 

inquiry at the offices of the cppeants, various Brcke:c. 

Signatory/Director,Transporter, Gjarat Mcritme Board 

research agencies, etc., from where various crminatr 

Diaries, Note boOks, Registers ic- recistes. etc. wee a: 

statements of concerned perscs got recorded under 5ecdcn I 

6.1 I find from the statement5 of Aopeiant 2, 

Appellant No. 4 and the entries recorded in L 

books/Registers/permits, etc. recovered durnc; search that the ma:::actu-e 

and clearances of excisable goods, namey, iS Piates, MS Scra:: etc 

were made against unaccounted / cash transactions. The Apccnts :-cc:rded 

unaccounted transactions in their private records and expiai:c: E.S or 

these private records and the trarsactions recorded therein. sIa:.: . 2, 

Authorised Signatory of Appe,ant No. I through statement dee: 

has inter-a/ia, accepted clandestine remova of the exce:.e ;::d 

Appellant No. 1 as reproauced at iara iuL3i or 'me ow euse ::ce anc 

these are as under :- 
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- 8: Do you know Shri Vnod Patel and Shri Kishor P 
are engagecj ut business of ship breaJ

materi 

Aucr-S: Yes,f do know them. Both of them, are broth 
br:ing of ship breaking materials especially StainLess Steel mate 
qri.. 9: 

What are the teims and conditions under which busines. 
degs are clone wuh Shn Viriod Pate! and Shri Kishore Pate!? 

9: As I stated above, we do not sell arty goods through brokers 
such as Shri Vtnod Pate! & Shri KLs hors Pate! as a represe,j 

wers negotiate with us for supply of ship. breaking materials to the 

- 10: The officers of DGCEI Ahrnec2aba4 conducted .searth in the 
curn business prerm$es of Shri Vinod Pate! and his brother Shri 

cs?cri Patel on 30.03.2010. During the search, certain private records 
diaries were recovered from his premises and withdrawn by the 

qrs. The details maintained by Shri Vinod Pate! are written in crphered 
ad coded manner. To get the explanation about the detaiL, written in the 

diaries, statements of Shri Vinod Pate! were recorded during the 
inuestgation. He in many cases deciphered the details written by him in the 
abc.e said diaries. You. are being shown all the statements of Shri Vinod 
Pate dated 19-04-2010, 20-04-2010, 20-12-2010, 23-12-2010, 03-01-2011 
and 26-02-2011. After going  through the same, please give your comments. 

- 10: I have seen the above said statements of Slid Vinod Pate! and 
I out dated signatures thereon. I donot have any comments to offer. 
Qestion - 11: Do you know Shri Kishore Pate!? What is the nare of his 
business transactions with your company? 

-11: Iknow 5hz-i K shore Patel who is the brother of 5hz-i Vinod PateL 
He is in the broking business of ship breaking materials for many yew. As 
for as business dealing with them is concerned, we had several c0n329nm5nts 

c1ea.ecz through their dealing to various customers. 

- 12: Can you please elaborate on the transactions done with s. 

Shree Krishna Enterprises? Who actually placed :rder for pu e 

in the name of M/s. Shree Krishna n Lip

t M's Shree - 12: As I said, we had supplied many onszgnmO1 
KrisMZ Enterprises. We received orders on behalf of iv.' s e 

E7tsTPri5eS eitherfrom Slid Vinod Pate! orfo
17..09..2010, 

- 13: You may peruse statemen
Pate!, Proprietor of 

01-2-2010, 12-01-2011)  and 26-02-2
laimed Shri Vinod Pate! has no 

We. Shree Krishna Enterprises wherein. ''° hna Enterprises. But in your 
coecYaon in the business of M/s. Shree

V ad Pate! also as broker for 

ShreeKrishita Ente!p rises. Please clanfy on 

hiKiShOrePat8L Istate 
13: I have seen the above statements of Krishna Enterpri$eS 

t?.O do not know who s .rie im ant for me to carryoUt busines 
Moover, owner of the company d we used to get orders 
transactions. As far as my dealings are Pate! for supply of materialS 0 

frcn both Slid Vinod Pate! and Shri ZS 

MIs. Shree Krishna Enterprises. eNo. 10 and 41 of Pocket Diary 
- 14: You may peruse copies rnntioned that your con pany

7, 
 

as /5 of Shri Vinod Pate! wherein it deta Of cash payment 
paid the cash amount mentioned thereifl• 
i5fw7d5he4 herein below: 
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!10,2O09 2845O 

fçp ri ::. 

p-_ 
i;t ¼' 42 

- 

O( pa$ dC41! 
!a' .

' 

duThC4JtP0!J 
14: 1

'': cnt 

mi* eunes ntade dar3 S. 

* ig: S rd2arlyycu ;'wy c1a p !iOS. 12. i :'. 

23 oflkx*et Thary as NO r S Vno zt 

your o'mp'W was pa4 tr
c—cw --' L,ne! r-r Th 

a,sh -  
Am. 

07.11,2009 St I2 pQ! ,t 135 1 

21.12.2009 L She Lthp iLW Pic 235 

j7 08.01.2010 ShrEe Sab.ba Put LZd. Pi.t 235 

13 

11 16.C2.2020 / Se&zpI1fi)PutU Piot 135 

TOTAL  

Ckn you please darfy why these a amCi4rLtS were pad by nod 

Patel to your P.nY' Isn vt supp4j of goaas claraesLl 

b,71 and without payment fcenrciZ excise izzayP 

.Anau*r 15; !haue seen the abceaçes. r.o cirn s 

such envies made in his diaries. 
qiesUon - 16: You may pen2se A --A.7.2 prepared on ; 
the pocket diaries SL No .A/71  A/9 and A/20 seised from the 
Shri Vfrzod Pate! on 30-03-20i0 showing the details of clandestins rcrce 

made by your mpany. These details show the date wise goods slid v 

pour mpany where Sun Vinctd Patel / Kishore Patei was broker. Have you 
vppIied these goods w rinucices? fs ease give the details .-rwois 
issued by your company? 
Answer- 16: Ihave S iiA'L x're 7,2. 'ha& no cammsni, 
such entries made in his diaries. 
QuesUon -17: You may peruse Annexui-e -A.81 prepared on he csis.of 
print out taken byM/s. DFS (Directorate of Forensic Sciences), inag 

ftvm the pendrives seized from Shrt Vinod Pate! on 30-03-2010 

details of clandestine cleararwes made by your company. These J:is sh 

the date wise goods supplied by .your company where Shri Pt / 

Kishore Pate! was bmker Have you supplied these goods under oisP 

sopleasegive the details of frwoioes issued by your company? 

Answer - 17: I have seen 4nnsxur - . 1. 7 have no tnrt Cr Ofl 

such entries made fri his diaries, 

Quson-1&Pleasepersep py of Page Vo. 11 ofP.:Di0 

mai*ed as A/6 of S/in' Vinod Patel wherein the cash amntCf 16: 

20,48,252/- was shown to have been paid by your company i 

Pate! on 03.02.2010 allegedly against the receipt of cheque fi i5S 

of uwous without supply of materia1 after deduction o 

colnnusszon as per condition.. 

Thzs transaction is also reflected in. the led9er of 2009-10 of 3SNL th. 

03.02,2010 (code used for entering transactions entered with Bwa1 &OP 

Conparnes)printedfivm the seized pendrive of S/in Vd ateL he 

ge 12 c34 

05.02.2010 J Shtee ispat ;ThJaJ Fvt Led. Piot 135 

iY 

Lni7 
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I14 
ttt

ee wthot
A,

ve JA¼71jt4: 
sat thifl 

/
&rd

o'td dgr 
f Pau 

s' c
S 9

ty f 
,

of MAT
b i'j '8

'° Ft of 
m No i4

bF dated 3 122009  v.oziaiie r ie4pr wit!- 'iai of Bj, f 4 akii Pt the
frr S,t iej 30 83-2010 ar rey qc j 

 of intses nade a4 deaL of 'e'i.t tj p,,. o - ___

/ 

T 

Vdbg 

1- - 1 
4 

- , - -4 
.'412.2C/9 Ji.39 2583210 130457 73%3 j75 

55 i22OV9 4.521 424880 35010. 19592 

1 66J 
t MIs. zree Saib'aba Ispat (India) P Ltd on 

2266S2 

z Ly M/s. tree Sabctha Ispczt j7ndia) PvL Ltd to -- 
714360 

5i?n0302.20JO 
€ 

• 2.2C 

MIs. Shree Saibabz £spat (Ir4) P Ltd to j 
1346740 'on auz of Shn Vinod Patel on 

retarzed t,y Mis. .Shree .Sathcthcz 
217900 

S- Yod ?zei th this nsctonpo.jabie b 

D0TAL 6614S 

E 5lirse $abba Isp p 
206043 

zetin IØerpng hokrge) 

aton cLearly establishes that ,your company had only i,swd 

aually supplying goods. fri order to show it as genuint 

, theque payment was made by MIs. Shre Krishna Enterpnse 

s runzed in cash or adjusted after deduction of agreed wnowtt 03 

I Offer your views and comments on the above details? 

': I have seen the above said page and ledger. I hwe no 

or on such entries made in his diaries / ledger 

 - 2: From the information güen abo it ZPPt2?5 that MOW 

paid Rs. 1346740/- to Shri Manoj Gupta on behc4VQ/t1
0d 

ho was SM Man of C1uata? What w he?

i T  

2 O-2d to hirnP 

/ have seen the above scud 
page ad tedg

1 have no 

ofir on .uch entries made in his diaries / ledger. - 

- 2?: kint out taken by MIS. OF'S (TArectorate of FO,nSW SeItCeS 

om the pendrives and hard disks of seized ftvrn 

SM vuwei 

-S

that your company was paid sh againSt Uzctt cleaFwW 

S
rna&'ias At the swne 'une there are several erLtfles 

-
of casr to Snn Virod a'el after ecePt af Cheque aznOU 

Krishna Enterprises against issue of fraudulent UW04 

Do you want to say anything on thiS iSSU' 

- I have seen the above said print out. I have no 

5tri5S made in hie diaries. 

5.2 Th S:ements of brokers, namely, Shri Bimal Jam on 23.8.2011, Shri Satish 

G: c 24..2I1, Shri Pavan Agarwal on 24.8.2011, Shri Dharmendra H. Sanghvi 

o 28.2::, S -r Ashok Agarwal on 25.12.2010 were recorded under Section 14 
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of the Act who were vve 

of Appellant No. 1 wherei te esctve. s:a::e:':s 

under Section 14 or th ct o :ha mpu,recI :nat Tt 

deposition of various bro:rs . • 7s::.': a55OOfla5?:a ase 

/sale of goods is flnllz& th c biker s;rer 

on phone and Inform h at•c ±/; a/so hi a he 

quantity and the destination. t the basis afe.-e;.Tc erter 

the details in the regisDar and snt a e .5/o ksr e. 

the course of recordh7g the s:::r. 

registers were also shown t ti irz d a/I have 

mentioned in the Req/stars as ccrra 7h of tha 

the statements of the trar7spo:ers an , V!/E5 t!Et tI'S 

Registers by the transporters ars cnrrec 

6.3 The statements of transport.-s. nar/v, M/s. R. K. Traris::: 

7.4.2011 and 15.6.2011; M/s, hu Trar.port on 5-.21 

and MIs. Bikaner Punjab Har&a Rcadnes c 5.42011, 15.5.211, 

Rampura Carriers on 6.4.201:. nd 2.ii,201, N/s. ew 3astn/a: Ta:s:ct Co. 

on 4.10.2010, 6.4.2011 and 6.7.20i N/s. \'ardhman Trar.scc:- A:: and 

24.6.2011, Shri Gurunanak Road Carrers on 24.2.2011 and 5211 at ware 

recorded under Section 14 of tne Act anc these statements ravee: 

No. 1 was involved in dearances of unaccounted and non duj :a: axcsae 

goods; that the transporters db not have tner own truc<s and 

to Appellant No. 1 on cornmssion oasis; :C'i n•c co 

number of ship breaker7  in tbr S'cckn / Trip / av Reçsta -s a: 

corresponding invoices, however, where nc invcce. was ss.ed, nctT:: xas 

mentioned in their registers. I that the records recovered 

have been decoded, explained and corroborated n very CCt v 

incorporating scanned images of documents/records from Paa to E2 O. 

60 of the Show Cause Notice. The nvestgadon aiso gathere: 

register maintained at the gate by the oflcs of Gularat Eta :a -d at 

lower adjudicating authority has recorded as under :- 

"3. Z 1 The investigation conducted with ransnofters an; 
statements recorded of d'ftrent transQort operators re.zsaad that 
whenever the entries were made iii the registers of trarspon: ;;eradors,. 
the goods were certainly iaadec trom tne snip breaking pi;: s 
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are entered in the trip/booking register maintained by the transporters 
and trucks provided by them to the Shio. breaking units, scrap having 
weht from 24 friTto 28 MT were, transported. The booking of truck and 
Its ena L Alang shio breaking yard was. further conflrmed by the 
registers maintained by the. 6MB. Shri Vay K.. Bansal, Authorised 

'77 offri/s. SSIPL gave'statement before DGCEI, he was confronted 
the entries found in the registers of the transporters where no 

ccrrespona.7ag invoices were found to-be issued by them or by their 
;-oup o - companies but he could not tender any tenable explanation 

372 As er the prevailing practice for ransport of scrap from Alang, 
c'-  ia-s pay entry fees ro 6MB and bring their' trucks inside ship 

recycthg yard on/tv when they are 'sure. of gttlng full truck load and 
agreed freiqht charges. Further from the'statement of the transporters 

is dear and undisputed fact that the indents for trucks were a/ways 
dced after the sale deal was finalized so as to avoid any kind of 
.necsssary charged to be paid to the truck owners. Further, I find that 
(Jlere is no scope of any other truck to get the goods for loading directly 

the event of cancellation by some shio breakers. Therefore, I find that 
once the deal is finalized between buyer and seller, then only the 

nspcftar operators are contacted and truck is booked for transport of 
goc from the intended sh,o recycling yard. The facts is further 
sccorted Ly the entry made in the 6MB register and fees paid by the 
trd dvsr for entering in the shio recydllng yard, Alang. The statements 
of transport operators are supported by the entries in the 6MB registers 
and furar corroborated by non satisfactory reply given by Shri Vay K. 

ansaI in this regard. Further, Shri VUay  K. Bansal was not able to given 
any satisfactory proof regarding cancellation of trucks and deals with the 
Lu.crs regarding entries that have not been correlated with the entries 
of 6MB and entries in the register of transport operators. Thus, from the 
annexure prepared on the basis of registers of transporters, registers of 
6MB and on the basis of average load carried by the truck from the 
premises of M/s. SSIPL, I find that excisable goods as worked out in 
Annexure, obtained from ship breaking yard was removed clandestinely 
without Issuance of proper Central Excise invoice and without payment 
of proper Central Excise duty. 

3.73 it Is note-worthy to mention that the Thv/Booking Registers are 
naintained by the transporters in their ordinary course of business and 
7Truck /rnber and Name of the Broker mentioned in the Tho Register 
are cisc ta/lied with the details of the invoices issued by the Ship 
Bteakers. Thus, authenticity of Tho / Booking Registers maintained by 
them cannot be ruled out in view of its corroboration with the records of 
6MB. 1, therefore, find that in respect of those entries contained in 
T-Ip/ookg Registers pertaining to H/s SSIPL where no corresponding 
invoices are issued, goods have been cleared clandestinely without 
paytiient of Central Excise duty by M/s SSIPL. Accordingly, allegation in 
the Show Cause Notice that M/s SSIPL has cleared the sho-breaking 
goods is proved. I, therefore, find that in respect of those . entries 
contained in Tho/Booking Registers pertaining to M/s. SSIPL where no 
corresponding invoices are issued; goods have been cleared clandestinely 
Without payment of Central &cise duty by M/s SSIPL. Therefore, from 
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--- --- V . 

aV V' -- - / • 

the outcome othe 

from GP'IB, I 
clandestine ren?bv( of 

.:fi 'L! r.. 

38 The DGCET a/sc cond 
authorities, researd? agncs 

Noticee No. 1 etc. to e; dia 

of goods, supply of or/ vo;:: 

undervaluation of gocc ? 7icf 

transporters riiefltiorís aL2.- dcio; 

various shio-break/7g L7I Ths ir L&ed y G.5 

containing details of - 5P/ 01 

Transporters and ther ;' •i.ccr'r3 Th35 

transporters 

3.10.6 I further find that m,rj' r&'s contained .e'o's . 

Shri t'7nod Pate! and 5h,-i S or2Pat have tee!? y oJ:1ozro 

the record of sh,J-brakinç its/ro/c ,'ii7s/furrace .;ts/ :o5rs, 

transporters or other rar&s Moisovsi the C,7Z  

transactions contained in the seized dr/es have deen  sufo-nT/  

by DGEI by way of vario:s cocvba'a1ve statement of var h-;. srs.. 

Transpoiters, inquity W'th C1I record etc. 

6.4 AppeUant No. 1 has coerded ha he cwer cat: 

aflowed cross-examination anc theefor, te rces of naturE: us:ca ha'..a :ee 

violated. I find that the tower adudcating author' has given 

issue as under 

'3. lid I further find that the Lc no oivv/sion the Ca. 

Law for seeking cross-examInation. Hon ie Madras fg 
case of K Ba/an v/s Govt. of India reocnec: .: 

EL T(010)386,Madras, had held that rqht to crass exant ;.: 
necessarily a part of reasonable opportunity and deperc i: r 

fact and circumstances of eadi case, It iargei depends 
adjudicating authority, who is not gLided by the r'es of a :.• -'anca as 
such who most offer such o.opc!tui?ity to the p&j concerns: as 
assure him proper opportunity to defend .iimseif The case ;fX1 an 

V/s Govt. of India reported in 1982 EL T(O10)386 was dhed :' 

Hon 'ble Tribunal Ahmedabad in AR PI&ES Pv fV:VVc 

C'OMi'IISSIONER OF C EX;, Ah4EOA5,4,2-LT recorted a
4V 

EL. T 529 (771. - Ahrnd.) whet-eli? it held as under:- 

U33 In 
K Ba/an case (sunra)f  the !/on /e Madras ;h C:et 

states that the necessity of cross examination depeno ucon 

fact and circumstances of each case. The Aojudicating A. un;ry 
has to give an Qpportuni to the par4'corcerned as wou 
assure him proper opportun!ty to cèfend hfrnise/t Oo:rtut-,/ 
cross examination is giver wherever it is re/evan, and 
genuine and is not for proractir'g the proceedings. 

i! 

:o vJuatioT7 ,: 
of dandese 

/enS'7 1 ;;2-:5 a:c 

/ster. nieo oy 

of ides for :o:g a 

entries available Sri Thok 'n..ers naintr.: 
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GTC Indu5trie~ case ('supra1'. is again to the effect that cross 
examination cannot be granted as a. matter of routine and is to 

céoend upon the facts. Of each case. This Tribunal decisions 

ctsd in the latter of 10-10-2008 are also tosirnilar effect - that 

cross examination is not a/ways a mandatoiy procedure to be 

accted in all cases;,; The request should not be dismissed 

a-cizrarily or without exercising its discretion in the facts of each 

case. The Adjudicating Authority may thfuse cross exam/nation 

fcrjustiflab/erèasons,...Y'I', 

3. L2 Similarly, in the case ofAkankshaorn Ply-N-Wood Pvt Ltd vs. 

Comn of Gus. & C Ex., A Urangbad reported at 2004 (177) EL T1150 

(Th. /'wnbai), Hon 'ble Tribunal, in 'their Order, in para 6,. has held as 
w'der; 

6  Their contentions that princi;oles of natural 

tistice are violated inasmuch as cross-examination of persons, 
whose statements are relied upon, has to be weighed in the 

;fght of the facts that all the statements relied upon were p/aced 

'efore them. They had all the opportunity to demolish these 
statements during the proceedings. Cross-examination cannot 
2C c/aimed as a matter of riqht in departmental proceedings, 

3. 3 Further, the Hon 'ble Tribunal, in the case of fri/s. Beauty 
yer5 f CCE, Chennal reported in 2001 (136) EL T339 (Tn. -Chenna,) 

;ss cser'ed that Non-availability of witnesses for cross- examination 

not a :aia/ flaw when the findings are based on document about which 

no credible explanation and nothing on record to show 
statersr2ts not voluntaiy or effect!vely retracted within dose proximity 
of the :e these were detained. 

3 1 L view of above facts, I find that request for cross- 
exan.aticn Noticees does not merit consideration and hence cannot 
Ie scceded to." 

[Emphasis supplied] 

5.4.2 = f:: that AppeHant No. 2, Appellant No. 3 and Appellant No. 4 who 

tendered tra eiaborate statements under Section 14 of the Act during investigation 

have T.T: (on being confronted with the incriminating Diaries/Notebooks etc.) 

.-, e-:- es showing transactions and not tallying with their statutory records 

are -elated tc the goods cleared in clandestine manner without payment of CE duty 

anc w: -iou: orparation of CE invoices. Further, records recovered from Gujarat 

BcEd, capturing movement of trucks, also corroborate the details of 

transactions ohich no CE duty was paid. Therefore, I find that findings of the 

o•iei-  edcii:atng authority are appropriate in this regard as there are 

cvenihelr.; documentary and oral evidences against Appellant No. 1. I would like. 
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Qf./  

to rely upon judgment :- 
f•' .  

Textile Mills Pvt. 1.. reortec 

it has been heid as under 

"30. The above fa 
dandetine remcvaL i  

allegation is on the Depr 
intention to evade pavi ;f s 

and not as an open transac2n 

the same. Therefore,  in  se c1 i77Qva/. ;':.- 

involved, there may' be C.ITLC'  v're'tar/' c: /  

be available. However, .oas J'e r;L-'I 1/ L;i  

able to prima facto  esLVts:: C5e 2; dsstine rSCcT. C:  

assessee 'snot able to a,v.  " /  ''s; C .'acr  

the allegation of clandestine    - i  

wards, the standard and ccie otc ;Iic .is required ! 

may not be the same, in aer c's ere is n; 

clandestine removaL 

6.5 In the present case he no 0 a ec: 

investigation have been duly ccrnbcated t . eant No. 

Appellant No. 4 brokers, transporters, - a: .rcrrs: 

uphold demand of Central Excise OL.
: 

TR.1.2 of the Show Cause Notice. 

I find demand of CE duty of Rs. 4,57C53J- (Annexure 

VK-2 to the Show Cause Notice) has 5een- arrived at on the basis of 

in Notebooks / Diaries marked 'v:., P- /1 7 .LJ 

Shri Vinod Patel (Appeflant No.3) hore Pa:te / 

details contained in the said Diafts I.... ..4.. j..:
- 

clearances, quantity, rate, address of pk nurnta of Aooee - r - 

etc. from where the said transactions of crdestir:e remov 

Authenticity and veracity of the eries ard private records 

established and corroborated in the instance case vide statements 

dated 19.04.2010, dated 20.4.2010, dated 2c.i22CO. cted- 2::i:: 

3.1.2011 and dated 26.2.2011 Appe ant No 4 dated 2O4.231. 

and dated 1.12.2010 and answer to Quesson Nos. 18 

Statement of Appellant No. 2 (Authorised s ator-) dated 

lend credence to the authenticity of the unaccounted transactions 

inescapable inference that can be drawn from the transac±cns 

recovered Notebooks/Diaries/Pen Dre is that the CV at not 

!f7 ;TT5: 



.A;N: V2/536.53754O, 563/BVR/2017 Y2126,32!2018-19 

imaginary or rough details as has been atterñted to be made out by Appellants and 

therefore, imortance of private diaries; etc. and confessional statements recorded 

in connecton with these diaries and other evidences cannotbe whittled down by bald 

submisscns of the Appellant No. 1. The lower adjudicating authority delivered his 

findings on the basis of äppreciation of the relevant pages of diaries/notebooks 

containng details of clandesti.he.removal at Para 9 to P.ara 10.12.9 and Para 10.12 to 

Para 115 cf the Show Cause Notice. Statements' of.Appellant No.. 3, broker have 

a sc recorded on 19.4.2010 and 2O.42010 wherein modus oprandi and 

aecoding of de:als of Diaries has'beeñ explained at length. 

in view of above oral and documentary evidences and statements of 

Appellant 7o. 2 , Appellant No..3 and Appellant No. 4, 1 find that demand of CE 

duty of P.s. 4757,053/- in respect of 18 entries and 13 entries has been correctly 

confirmed by the lower adjudicating authority as detailed in Annexure — VK -1 and 

Annexure — VK-2 to the Show Cause Notice. 

6.7 o sum up, CE duty demand of Rs. 20,93,220/- on account of clandestine 

removas vde Annexure TR-1.2 and Annexure VK-1 and Annexure VK-2, I find that 

the statements recorded during course of investigation are substantial piece of 

evcencas. cu: corroborated which have not been retracted at any stage by the 

staten- ant mal<ers and therefore, as per the settled legal position sanctity of the same 

cannot dc undermined by bald arguments only. I further find that the authenticity 

of the records seized from the premises of Appellant No. 1 and other premises have 

been corroborated and tallied with the records of Appellant No. 1 and CE duty 

on tr.e cancest ne clearances of the goods non accounted for in the record of 

Appellant io. 1 have been raised. The Hon'ble CESTAT in the case of Lawn Textile 

Mills ?vt _tc. reported as 2018-TIOL-1924-HC-MAD-cX has held as under :- 

C. The above facts will dearly show that tile allegation is one of dandestirie 
rerrova/ it may be true that the burden ofpro vh7g such an allegation i on 
th Deoaftrnent. However, dandestfre removal with an lAtent/on to evade 
a/7ient of duty i always done lA a secrete manner and not as an open 
ar'saction for the attment to knmediteIy detect the same. Therefore, 

fri case of dandestine removal, where secrecies involved, there maybe cases 
7Jne.'-e dfr-ect documentary evidence will not be available. However, based on 
h's seized records,, if the Deoaitmentis able to pr/ma fade establih the case 
cf :nostine removal and the assessee. L not able to give any plausible 

i1ri for the same, then the allegation of dandestine removal has to 
be .sid it e proved.  In other words, the standard and degree of pmof 

hich i required/n such cases, my not be the same, as/n other cases where 
.n'o allegation of dandestine removal.  
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32. Thus, in the ab5anc9 E fii7di7g Lic :ET. 

inteifere with the factual rd[' recorcc v a tc,tss as 
the Thbuna1 as the scope o the pL'ea; Lera 7,c5 Co s - 

35G of the central &cie :;ss:a'a cas ; 

We find there is no quest of '; less a sutat~. 

law arising for consideratio: e instt case. This, the ca*es 

the assessee is dismissed. 

6.8 Appellant No. 1 has argued tnct dand cf dut.' cannc cc 

basis of private records and oarty cerrents wthou su::c:t of a 

like production, statement of byers, n tadon. etc. in :5 

both the key persons of AppeHant i'c. I as we s, transrorte. EaS. 

Accountants, Director, writer of private Ds/' Notecoks etc. 

admitted clandestine clearance and also jentified the ertres 

incriminating records during nvestlgation. -urner, brokers E:o-ars :15VC 

also admitted to have sold I transported goods beonging to Appeant o. 

CE invoices and without payment of Juti. also find that the Ias 

computed on the basis of Annexures prepared dur!ng investigaton 

incriminating records recovered durig searches carried out at the ::-e.. cT 

Appellant No. 1 and same have so been taiiied wfth the st:tc -c::.-: c 

Appellant No. 1 and all important Hnks invoived in the case have c::cbcratsc 

evidences gathered during investigation and therefore, demand ce::ct 

confirmed without concrete evidence and third paft' statements.. 

6.9 It is fact that no statement has been retracted till date and hence. the s:t-aants 

have sufficient evidentiary value. I ITnd that a evidences n the case hard 

evidences and are sufficiently proving the case against the. arpe[ants. racer:, 

rely upon the decision of the Honbie CESTAT ifl the case of Om Prakash re:c 

as 2017 (346) ELT 125 Tri-De1) wherein it has been heid as under 
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•1 

"5 I note that in both the pivceedings älmostidenti a! set of facts 
ere involved. The allegation was that based on evidences collected 

from the suppliers'side, unaccounted receiot and luither manufacture 
of citiabla items by the appellant, was sought to be sustained. 

Acftteciv, the case is riot -only based on the materlal evidence 

cotcted from the supplier's 'end and a15o as corroborated by the 

onsllie persons of the supplier's end. The rece49t and use of the 

s!-iaccountedraw materials for further manufacture has apparently 
ac -1ted D the appellants and due duty short paid has also been 

sc-a -;e curing tne course finvestigation itself The appellants great 
ohas on non-availability of the fthther coiroboration by way of 

ati of transport, money receiot, etc. In the present case, the 
svaricss collected from th'e supplier's site is categorical and cannot be 
aisited The private records of the suppliers have been corroborated 
a'd acirritted for the correctness of their contents by the persons who 
were in-charge of the supplier's units. When such evidence was brought 
before the partner of the appellant's unit, he categorically admitted 
Lq7s000Ljnted clearance of dutiable items. However, he did not name 
the bpers to whom such products were sold. In such situation it is 
stranac that the appellant has taken a plea that the department has not 
estabiished the details of buyers and transport of the finished goods to 
sth byers. It is seen that the. records maintained by the suppliers  

Yc were affirmed by the persons in-charge cannot be brushed aside. 
not the case of the appellant that the suppliers maintained such 

recorc anti to falsely imoilcate the appellant.. In fact, the supply of 
nccoredraw materils has been corroborated by the partner of the 

~'nts flim. Th such situation, it is not tenable for the appellant to, 
now the appeal ge, raI the point by ruirement of cro- 
eaton, etc. Admittedly, none of the private records or the 

temets aiven have been retracted or later contested for their 
atsntdLy. iri the appeal before the Thbunal, the appellant is making 
a d assertion that the statement by the partner of the appellant- 

is rot voiuntaiy. Various case laws relied upon by the appellants 
are not of any support in the present case. In the cases invoMng 

accoinIed manufacture, the evidence of each case are to be 
aorecis'ed for conclusion. As noted already, the third paily's records 
at the sucdller's side as affirmed by the person in-charge and further 
corroborated by the appellant cannot be discounted only on the ground 
of further evidences like transportation and receot of money has not 
been craved. In a clandestine manufacture and clearance, each stage 
of oceration cannot be established with precision. On careful 
cors;ceradari of the grounds ofappeal and the findings in the impugned 

order, I find no reason to nteifere with the flndings recorded by the 
bwer act,'. Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

st1ed law that in cases of dandestine removal, the Department is not 

requ.e c rove duty evasion with mathematical precision. My this view is duly 

suorted by judgments of the Hon'ble Supreme Court in the cases of Shri Shah 
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Gumanmal reported as 193 

as 2009 (235) ELT 587 (SC). 

nd vaid n te •3S 
6.11 The statements jf nc :;....... 

have to be considerec as cor: 

J. Sukhawani reported as 6) LT 

as 2016 (331) ELT 321 HCJe 

goods without payment of Exc 

inculpatory and specific and not r 

of M/S. Hi Tech Abrasives Ltd. 

s ce 

d Rakesh T: 

.temets admt:. es:s:ces o 

. OUt ss:; 

:E case E ;:Ce. acmssoe as 

c' 
UO k ;.. 

flj4 On careflh1  cons/de 7 J 

above, Ifindtl atthe atementof&lrector!sthebasiS for s.s.Tan 

statement is incL/I'ator/ end Is rt The Dfrecor cier/ ad 

the documents/private rew's recovered by the cffieis cE e:Et 

ofprocurement of raw materials as we/f as clearance of finistadccd 

and without pa'ment of duty. ThLc fct Is further strent;anEc cy 

observation that many entries ih the ivate dca.nents are covered by the 

invoices issued by the assessee cx w1?jd duystands paid.  The irectcr has 

dearly admitted tile truth of the charts as we/i as dandestIne clearance ;:  

Qoods Co vered by die entries fri the 'tivate notebooks which are :T Yerac 
by the Invoices. Such stat&ent . admissible as evIièace as has bear.  
by the Apex Cou,t fri the case of Systems & Components Pi: Ltd  
The acUvities of dandestine nari'-e s eai. -eo c oe OTO/C S a.. 
positive evidence. Howeve; the facts presented hr each in cua] - are 
required to be scrutfni~ecf and exam f'ied fr;oependenh. The ;artrant  
thi case has relied upon the confessional statement of the Dlrectcr wh 
is also suppoited by the mentioned entries in the private recc.:t[s.  7 c 

no aveiment that the statement has been ehan under dursca 

.15. In view of the foregoing, I find that the Commi ka-  b;sad  
has erred in taking the view that there t not enough evidence ofrsd-e 
remo vat of goods. Even though the statement of Shri Sany vh; 
i said to be the author of the private record recovered has nst 
recorded, it stands admitted by Shri Tehiwa4 Dfrecior about te truth 
the contents of the private notebooks: Cnsequenti I flnd no reason to 
diaiow tliic piece of evider?ce." 

Emphasis 

6.12 I also rely on the decision n the case of M/s. ryana Staa 

reported as 2017 (355) ELT 451 (Th.-Dei.) wherein has been 

records seized from the posssson o pparts e;o'je . 

showing entries for accounted as we as Unaccounted goods wch ceen 

explained in detail and disclosed o GM ort!e actory ny wt 

is trustworthy; that statement of er c:•yae runn .':.t_ '• - : 
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containing detaiied knowledge to be considered reUabie. I. also rely on the decision 

case o /s. Ramchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT A61 

hara simar view has been taken by the Hon'ble Supreme Court. 

6.13 1 am of the considered view that the admitted facts need not be proved 

as has beer heid by the Hon'ble CESTAT in the cases of Alex Industries reported as 

28 (23C) .T 3073 (Th-Mumbai) and M/s. Divine Solutions reported as 2006 

(2C	 (Th. (Chennai). Hon'ble CESTAT in the case of M/s. Karori Engg. 

as 2004 (166) EL.T. 373 Tri. DeL) has also held that 

Admsso:/Confession is a substantial piece'of evidence, which can be used against 

the r:ake Therefore, the Appellant's reliance on various case laws are not 

appHcabe in .ght of the positive evidences available in this case as discussed above 

and in the !mugned order. Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd 

reported as 215 (328) ELT 453 (Tn -Del) has also held that when preponderance 

of probabfflt was against the Appellant, pleading of no statements recorded from 

buyers, no excess electricity consumption found, no raw material purchase found 

unaccountec and no input-output ratio prescribed by law is of no use. 

5.14 1: va:: of above, I find that the contentions raised by Appellant No. 1 are 

of no :eIo to :nem and the Department has adduced sufficient oral and documentary 

corroborative evidences to demonstrate that the Appellants were engaged in 

ciandesre removal of the goods. I, therefore, find that the confirmation of demand 

of Rs. 15,35147/- and Rs. 4,57,073/- (Total Rs. 20,93,220/-) by the lower 

adjudicating authority is correct, legal and proper. 

6.15 it s natural consequence that the confirmed demand of Rs. 20,93,220/- is 

paid ong interest at applicable rates under Section 11AA of the Act. I, 

therefore, uohd order of recovery of interest under the impugned order. 

6.16 1 find chat this is a case of clandestine clearances of the goods which has 

been estabiished. The ingredient for invoking extended period of demand and 

imposrg Penalty under proviso to Section 11AC of the Act are also available in the 

case as hed the Hon'ble CESTAT in the case of Sun Microsystems India P. Ltd. 

reported as 215 (339) E.L.T. 475 (Tn. - Bang.) and hence, the impugned order has 

ccrrecty inrcsed equal penalty of Rs. 20,93,220/- under Section 11AC(1) of the 

Act on Appellant No. 1. The lower adjudicating authority has also correctly granted 
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AC: 

- 

• :nat 

:EEC. 

option of reduced penat'?' c 

to AppeUant No. 1. 

7. Regarding con mat':o 

UV-1 to the SCN) on the rc 

the said charge has been cf 

various market researth age 

Appeflant No. 1 in its Central Lxc vc:;: 

prevailing at the time and pce. of eroc. the 2:  

of duty and the transaction ve &_y 

assessment purpose must ôe :cceted; e iemand aise: 

by rejecting the transaction value c S c a:es 2: 

research agencies is liable to he SO: ECE. 

7.1 The lower adjudicating athcr ti has .onñmed the che;e: 

inter alia, giving findings as uncer 

"3.15 The Show Cause Noti:e allega .:'asion of Csntra/ 

by way of under-valuation cf the goods obtained out of :TT 

of shios. It is not in d/s,oute that varus Research Agendas ,t, 
the price considering all the ctor of dEmanC anc supiv C 
is no reason that prices c/ccui~tad y such aandes are cras.t o.•e. 
It is in this backdrop that aven Sho reakers/ aokers/yars s; 
subscribe to such market research çenc/es to have an 
prevailing prices so as to .e'78b1e them to sell their goods as T?5X 

rate. It is a/so not in dispute  that the re-rollable olates adf-o7  
s,e 8mm (4An() to 25rn {i4Ani) are emerged out of brec u  
ships and the majority of re-rot/able olates emerged of hnaako of 
shios are of 12 mm site. In order to substantiate this aLei.  
DGCEI conducted inquiry with various market/na research andes 
induding MIs Major & Minor with reference to Qndcg cta of  
which revealed that day to day nrice of 12mm size of plates  
equivalent to the averaqe pr/ce of si:' se with/n the rance of  
25mm.  

3.16 On comparison of the pr/ce mentioned In the invdcss of kVs 
SSIPL v/s-a-v/s of the prices circulated tv M/s. t4ajor & 
also revealed that/n many cases the transaction va/e dac~nsd 

M/s SSIPL were far less than the actual value prevailing In the ma 
during the respective period.  The shio-breakers have, by not  
the actual sie / thickness of MS Plates cleared by them, uroan'e;L en 
MS Re-reliable Plates so as to enable them to declare Ofl*/ cart f the 
value of such goods in the invoices and collect the d'ffefenial eiue.  
over and above the declared invoice  value, by way of occcr:nten 
cash amounts. -. 

az--c 
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3.17 view of the above, I agree with the. content/on of the 
DGcEI that-  minor Variation in price is obviois considering various 
factors le payment terms, Quantity & Quality of the goods, 
relation with bàyers, demand and supply situation, therefore, 2% 
difference in price is considerable one. As stated above, Brokers / 
Ship ieakers / Buyers take the reference of the price quoted by 
market research agencies like P4/s. Major and Minor. I, therefore, 
fThd and hold that there is no reason to doubt that price quoted by 
/4/s. i'~jor and Minor is actual one variation of (+1- 2%) i.e. rates 

of Plates and Scrap 2%. lesser than the rate of P4/s. Major and 
Minor is considerable. I thereforë, fully agree with the view 
adopted by DGCEI that duty short paid on account of variation of 
price more than 2% is on account of undervaluatiOn of the goods 
and ihtiv recoverable from P4/s SSIPL. Further, I also find that a 
large r.rnber ship breaking units, dealers from Alang and brokers 
were member of P4/s Steel rates nd were receiving day to day 
updated on the daily price rates of ship breaking materials 
thorch 5/v/s  alerts and ernails. It is also revealed that P4/s 
5teeirates were adopting the most scientific and appropriate 
analysis of the data qatheted by them. The Ship breakers were 
ful/v aware of the rates of the scrap generated form ship breaking 
and intentionally undervalued the goods with intent to evade 
nayment of Central Excise duty. Further inquiry was conducted 
with Jc;t Plant Committee, Kolkatta and I find that in India, Joint 
P;ánt cmmittee is the only institution which is empowered by the 
/isty of Steel for the purpose of formulating guidelines for 

ocictisn, allocation, pricing and distribution of iron & steel 
materis in the country as well as to function as the official 
facilitator of the industry. JPC was constituted in 1964 by the 
Goerrrrert of India under the powers conferred by clause 17 of 
TTe rsn & Steel Control Order, 1956. JPC consist of members and 
representatives from the MinLstry of Steel, steelAuthority of India 
Ltd, ata Steel Ltd., Rastriya Ispat Nigam Ltd., etc. With its 
'tOri/ and vast experience, JPC has maintained a 

comnrehensie database which is considered to be the most 
aitentic and reliable in formation on Indian steel industry. This 
dat-abase includes capacity, production and stock of all the major 
steel raducers of the country, domestic market price of iron & 
stes. .5 and CIF prices and landed cost of steel products, export-
icr data on iron & steel products, production and prices 
reserves for select materials for steel making, state-wise and 
cate;ory-wise details of dispatches of iron & steel, etc. Apart from 

ts regilar use by researchers, academicians, marketing/business 
strategies of entrepreneurs, financial analysis by the FIs and 

banks, some of the key uses of the JPC database includes duty 
form ,ilation on customs, excise, export, formulation of GDP, 

cstla/ Production Index, understanding of price trends, defend 
trace cases, formulation of Five Year PIans,' economic surveys and 
inicn bets, State- wise flow of materials and logistics, etc. In 

shct, ti,e domestic price data on iron & steel products maintained 
y TPC is considered as the most authentic data of the type for the 
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steel industry. vs j•' -.TP- LdeV 

excisable  qoads 
duty & thus b&sed cn 
M/s SSIPL have 

  

i;: -": 

f /s 54 2C.   1!  

  

  

7.2 I find that demnc ::. 

that the AppeHant was iv ir o 

ship breaking and intento :L:. 

come: c: 

 

JECe 

payment of CE duty. The ko dj:cc flas aTTad 

as per rates ascertained fron th re t esearch agerc'. 

7.2.1 Ialsofindthatvauto ogccds reen a:1ied ata:esC 

of the data released by Joint Pa stttcn er::as± 

of Steel, Govt. of India and mrKe rasea:h .qen.ces e. h/s. 

M/s. Steelrate. AppeUant has not cptrT. t said anysis, 

that no excess payment over c\e cd 

find that Appeflant No. 2 in his s eert catd7 .5.20.3 has adtta: 

not mention the thickness of the pes T;oces. e;evan: c• : ET!Er 

read as under :- 

"Q:40 Do you mention the th.:ckr7es3  o;o!etes on the i 

since when? 
A.40 We were not me;ioning the IrIICkTICSS Cr the oes 
in voices issued by under Section. However, froni Augusi, 2(. 
we have started declarnc D z C S c es o 
Section in our business. 

7.2.2 The contention that transacon vaiue decered the r;.: c:e ::d 

Section 4 of the Act cannot be rejected does ot have force. whe: 

including Appellant No.1, are invo!ved cndesth".e 

and they did not specify the grace./quaft' of the goods in 

diaries seized from Shri Appe!ant No. 3 (. Vnod Fate and ::e.Is::  It:. 

(i.e. Kishore Patel) already containing detais of cash trarsactc:'s 

Brokers I Transporters. I, am. therefore of the view that 

establish the grade and quality of the goods ceared toustifv the -- 

adopted by them and hence, find impugned order ega and 

therefore, I uphold confirmation of CE duty of Rs, 542O,673/- 

interest and equal penalty under Section AC of the Act. 
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I: iaw of above, i uphold conflrrnaton of CE duty of Rs. 54,20,673/- also 

acnç vith terest thereupon and equivalent penalty Under Section 11AC of the 

Act. tr.: regard, I rely upon the case laws as under :- 

SMT Ltd. 20 17(6) GSTL 298 (Tn-Mum) 

7. fcr!é High Coutt of Madras had an occasion to decide the issues 

7Le: cIscharge of duty before issuance of show cause notice shall grant 

from penalty Under Section IIAC of Central Excise Act, 1944, in 

case of ccE, Madurai v.. Metal Powder C'o. Ltd., 2014 (303) EL. T 71 

It is held that the penalty is punishment for an act of deliberate 

dceticn by an assessee with the intent to evade duty adopting any of the 

mears mentioned in Section 11AC of the Central Excise Act, 1944. The facts 

ad ccumstances of the case as well as the modus operand! followed by 

the e!iánts in the present case demonstrate that they had deliberate 

iiricn to evade duty without inclusion of debit note amount in the 

assessable value of goods. This could not have been noticed without 

:iest•cation, Therefore, the avoellant does not deserve any consideration 

cfc Accordinqly, penalty imposed under Section liACis confirmed." 

- Manufacturing P. L. 2017 (356) E.L.T. 369 (All.) 

:r-
'ng found that the invocation of extended period is justified, 

the .:.-cz&Ions of Section J1AC will statutorily require to be invoked and 

rs.'ce asnalty equal to the duty or differential duty determined will 

.cessarL have to be imposed. In arriving at this conclusion, we draw 

sste.ance from the ratio laid down by the Hon'ble Apex Cou,t in the 

.nchark jucigment of UOI v. Dharamenca Textile Processors - 2008 

EL. 3(5. C) and the subsequent judgment in UOI v. Rajasthan 

5;iT.t'g & Weaving Mills - 2009 (238) EL. T 3 (S.C.). Accordingly, we 

that apoellants M/s. DXN Herbal Manufacturing cannot escape the 

;e.Ta.yofRs. 2,03,04,544/- iniposed on them under Section ilACof the 

Excise Act, 1944 as ordered by the adjudicating authority, The 

sa ;enaity is therefore upheld." 
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8. Regarding impotc c 

under Rule 26(2)(i) of CER 

Appellant No. I conndi th. 

ex-factory gate and deveri 

submitted that if a consgnrTr. 

responsibility of Appeat No,.. 

buyers at factory gate. 

8.1 Para 3.14.1 of the mouc: orei- 

3d41 From the frfrirstion 

ABC ledger account with .riariie SNL. 

in seized diari 

-c -;:'''.',- -. -. 

135) showing the entry of  sL.c tr rit!ori wf7? co 

appears that these invoices ee L'ed /itflQUt S/ 

mentioned therein in order o iidilent as:- 

CEN VAT credit on the hyei 5ict actions fnvcSt'nc 

invoices without supp.y o.'goads is rridoried fri Axe - 

of the notice. I find t/7 that in cases /5. 55I?  

central Excise in voice without s.isy of coac to M/s.  

Enterprises and iWs. Austin irieeña Co.  Ltd. or to it srs  

thereby passed on fraudulent er vat rrec7t 

372,578/- (Central Excise duty :S 3,6727/- Education Cas Ts. 

7,235/- & SHE Cess Rs. 3. 5.17/-P ) 7.upees Three Lak. SL 

Thousand Seven Hundred Twenty 5e'eri oa/v )  as detal/ca 

annexure." 

mpansis 

8.2 Para 10.15 to Para 11.15.3 of the Show cause Nctce re 
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NT C NVAT CRE 

-- 
or IRA 

A, No: V21536, 537,540, 563IBVRI2O17FjV2/26,32/2O18-19 

the entrieS of transactionS appearing 
A to jie panchnai'ia dated 30 03 2010 dra 

t th
,sf Shri 

Vinod Pate! and Shn Kislore Patel and 
enr r lii the nanie of AØC jAccount Name: BSNLj" rCtrje 

and CD seted rrorn the residence 

- Pate! a orsheet tne.itioned as 
Annexute-VL3 to 

tho'wiflg the list of mvOiCeS lssUeu Dy ivS.ob to. M/s, 

epnseS and M/S 
Adstiri Engineering Co Ltd through Shri V 

2c Sn Kishore Patel withOLt StLPlV of goods nentioped ti 

cibt- the buyers tO 
avail fraudulent Cenvat credit without 

recefr the goods. 

One such transaction relating to issue of fraudulent inV0j 

ply of goods and the mode of settlement of payment relating t 

c'i action is explained herein below. This transaction is recorded ir 
AC leór account of BSNL(Plot No.135). In order to better comprehend ti 

is cz  of page No. ii of Annexure - A çproduced herein below: 

ge of Page No0 11 of 

Znt- zed with arrow relates to clot No. 135. This transaction WS C51D 
on . 2.20o, The above scanned image of page No. 11 of Annex1 

O, 514 ft 515 both dated 30.12.2009 issued from Plot No. 13 
S. date of sett1eIrLt was 03-02-2010, Rs. 22,66,152 is the 

both bills. R. 2,l7gQQ/.. is the value of amount retained bY
5 

 in issue ci fake invoice without Supply of goods to 
/ 50t (r1Sn2 

enter rises after receipt of cheque amount and the remaining 
ias retd in cash to M/. Shree Krishna Enterprises. 

in 
order to ascertjn whether information mentioned in the a3 

, vjC 
N, 514 & 515 both dated 30.12.2009 were refe atioP 

° .cition of the nformtjon mentioned in the diary and for in 
the Invoice No. 514 & 515 both, dated 30.12.2009 P'15  Th 

Proves that entry made in the diary by Shri Vinod 
:- : better Understanding, Scanned image of Invoice No. 514 

aae 30. i2.2og are reproduced herein below- 

Page 29 of 34 
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ce No. 514 & 515 both 
10.15.21w) From the scanxi ie oi

issued by MIS. Shrée Saibab 30.12.2009, can be seen t1tl
Entexvrises, Bhavnagar, Which is a iSpt (In) . Ltd to MIs. 

, ,
e

shore PateL Transactions relating to registered tracing firm owne ,
A 1' A 

this invcke is settled on 03.02.2010 as shown in t.ue r.. urluer 
Account N'.me: BSNL. Sr. No. 105 to 109 relates to settlement of payment for 
invoice No. 514 & 515 both dated 30.12.2009. At Sr. No. 108 of ledger, word 
COND is mentioned. In the course of investigation, it is found that wherever word C0ND' is mentioned, such transactions were fictitioug transactions and 

in such cases, only invoices were issued without supply of goods and thereby 
Iatetce recpent of invoices to take CENVAT credit fraudulently. Since 
word COD s mentioned at Sr. No. 

108 of the ledger entiy datàd 03.02.2010, .is sacdo s r&ting .o mere 
mentjned therein. saction thout Supplying goods 

-, 3 he above mentioned trnsac 

du1ent nvciee without supply of goo and the mo issue of 

paym eiatin.g to such transaction hl 
tr5nsaction is re..orded in ABC ledger account of BSNI. (Plot No,I3S. p 

an evidefl 01 :ssue Of invoices without ply ol' maai..thre  

rauauient a'-1 0 . credit by M/s. Shree Kiisbna nterprises 
-jes made in at Page No. 1]. of file marked Atmexure - Af6 inf&ma 

available invoice No. 514 .& 515 both dated 30J2.2O09 and inIma 

available in ledger With accoli.nt name of BSNL for the year 2009-i.tt out 

taken from the pendrive) seized from Shri Vinod Patel under pct dated 

30-03-2010 are reconiled and. analysed herein below. Value purchases 

made and deTs of payments made for these purchases by cheque and 

subsequent settlement of payments through cash ./ journaL enzries is recorded. 

asunder:- (utinRs- 

Page 5 of 88 

F.No. DGCEI/AZU/36.g8/2Ql::. 

Excise 
duty 

other 
charges 

of bill __ Weight Assessab e 

¶ n MT Value 

30.2009 ¶ 11.39 15831O  130457 7333 

513 30.12.2009 4.52 424880  35010 19592 479482 

I  2266152 

Faymert =ade by cheque to M/s. Shree Saibaba Ispat (India) P Ltd on. 2266152 

back by M/s. Sbree Saibaba Ispat (India) Pvt. Ltd 
7 4360 

I to Shri Virod ?azei on 03.02.2010 
Cash paid back by M/s. Shree Saibaba Ispat (India) Pvt. Ltd 

• si -j  Gpt (on account of Shri Vinod Patel 
03.02.23101 

1346740 

As per c d±dor, amount retained by MIs. Shree Saibai 
at iat Ltd 217900 

- 

3rokerae to r. Vinod Patel in this ansaction payable by 
Mf a. Shre Saibaba Ispat (India) P Ltd H 12852 

TOTAL 66148  
t M/s. Shree Saibaba Ispat (In Ltd1 

ckiz-nneacon (after payinbro1e 5) 205048 

The ncve normation clearly establishes that M/.s. SSIPL had only ISS 
v.-it1uiut acthly SUpplying goods. In order to show it as geflW 

z.sacticn;  cilteque payment was made by M/ s. S1
-iree EnterPns 

hinh returned in cash or adjusted after deduction of agreed amoulit as 



8.3 In view of 3b2vE fr 

of proving passing of 

documentary evidences ths 

- VK-3 and also as contained 

3 & 4, without accompanying go.:- 

3,72,578/- under Rule 26(2) of the CR 

P\s 

m re 

8.4 Regarding imposition o pa t_ ,J'.) t.i 

Rule 26(1) of the CER, I flnd - - .- - 

duty evasion in his statement c:ed 7.52O jtt 

Excise Rules, 2002 reads as fo\'s 

Rule 26. Penalty' for ceit& OflSflC2. 

(1) Any person who acqLils pocessr oi or is in any way or:c 

in transpoiting, removIng. depcsL'irg koil?g, conceaiZ 

purchasing, or in any other f77m7er with, any exisa2. 

which he knows or has reason a bve are IIabI to confscaor 

the Act or these rules, shall b llaL' to a penalty nOt excae.c; 

duty on such goods or tvV thoan es, whichever i graaz... 

8.4.1 Appellant No. 2 has concerned hmse n remov: 

goods, which were liable to confiscaon and oosea 

and reasonable. Therefore, I ho that pena; of Rs. 753 ak 

under Rule 26(1) is justified and I uphoid this panaty as iegal and 

8.5 Regarding imposition of penay of Rs. 372578!- akhs C: 

under Rule 26(2) of the CER, I woud ike tc epocuce Re 26(2) 

reads as follows :- 

"Rule 26. Penalty for certain offences 

(1)  

(2) Any person, who Lsues  'i; an exdse duty  in vice  
of the goods spedfied therein or abets Jr making such invoice: or 

(7/) any other document or abets in making such document,  or 
of which the user of said in voice or document Is likely to ta;e - 
taken any ine/i'ible benefit under the Act or the ru/es made t-e 
like claiming of CENVA Tcredit under the CENVI4 T Credit Rutes. 2J4 
refund, shall be liable to a penalty not exceeaYng the arno ;:s-: 
benefit or five thousand rupees, whichever Is greater." 

:Empnas 
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8.5.1 As dscussed in Para 8 to 8.4 of this order, Appellant No. 2 has 1ndu19ed 

hirnsef in issuance of excisabie invoices without accompanying goods and With the 

ala c Such invoiceS the user availed  ineligible benefit of Cenvat credit and thus, 

pen at has been correctly imposed on him and I. uphold the same. 

9. ega-b,g impositionbf penalty of Rs. 4,57,053/- under Rule 26(1) of the 

CER and Rs. 372,578J- under auie 25(2) of the CER eacfton Appellant No. 3 and 

ADpeant Nc. 4. 1 find that Appellant No. 3 has admitted his involvement in duty 

evascn vide hs statements dated 19.04.2010, dated 20.4.2010, dated 20.12.2010, 

dated 23.122310, dated 3.1.2011 and 26.2.2011. I also find that Appellant No. 4 

has so admed that he aided and abetted Appellant No. 1 in CE duty evasion and 

his confessicnai statements dated 20.4.2010, dated 17.9.2010, dated 1.12.2010 and 

25.i.2011 bear ample testimony to this fact. The passing of fraudulent Cenvat credit 

has also been upheld. I, therefore, find that Appellant No. 3 and Appellant No. 4 

have concerned themselves in removing and selling in the non-duty paid goods, 

wTc: were iabie to confiscation and hence, I uphold penalty imposed on Appellant 

Nc. 3 5hri 'nod Patel) and on Appellant No. 4 (Shri Kishore Patel) under Rule 26(1) 

an: SC unba-  Rule 26(2) of the CER. 

10. In view of above, I uphold the impugned order read with Corrigendum and 

-eject ai S copeals filed by the Appellants and dismiss Appeal No. V2/540/BVR/2017 

as uctucus / invalid. 

11. M TIL4(.kI c1 11ciI 

11. k:eais flied by the Appellants are disposed off in above terms. 

4' 

(qe.0 *tiii) 

u\1 3L1d (3i4le) 

y  

5::-ea Saibaba Ispat India Pvt. Ltd. Plot No. 

:s, Scsiva, Dist Bhavnagar. 

O:ce a: Plot No. 2137, Near Golden Arc, 

tabha howk, Bhavnagar. 
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2. Shri Vijay Kakaram Bansa :  't - :.:1-y 

• of M/s. Shree Saibab 

No. 135, Sosiya, Dt i& 

No. 2137, Near Godr Arc,. 

Bhavnagar. 

3. Shri Vinodbhai Arnarshibh Pat, o;: . :02, 

Iscon Mega City, 0pposte Vcr Park Piot 

No. 20, Santosh Park Socet, nagar, 

Bhavnagar. 

4. Shri Kishore Arnarsinh Pace. Pr r:or 

Shree Krishna Enterprise, 304, Shcpper Point, 

Parima Chowk, Waghawad! Roadr ;naar — 

364001. 

1) tiir d 31c1 -c t• T 3:;-L 1\.Z 

r ,.,fla1cf, ) l 

2) 3i - t, Thi t.f9 i g4 3c1• - 1 

3Tr 

3) +iq' 3iiicl-c1 qd i2 ,cn U5g — 

51c-tdl' I 

a, 
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