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Passed b' Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

TJ arq at/ Fttr 3Trr/ It/ ttr  </9 t icp., 

Iiv /a1I 4 t1 R /Thtftblsl lj 'I) 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham 

i$lei1ciI& 'iRic4il PT -1i-i ti,ci cll /Name & Address ofthe Appellants & Respondent 

1. MIs Nabharat Steel Re- Rolling Mill,, Survey No. 268/I, Bhavnagar- Rajkot Highay,, 

Sihor-364240, Dist: Bhavnagar. 

2. Shri. Bhagirathsinh G. Sarvaiya, Partner of MIs Nabharat Steel Re- Rolling Mill,, Survey No. 

268/1, Bhavnagar- Raj kot Highway,, Sihor-364240, Dist: Bhavnagar. 
5 f(ti'i).- c1I l/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1R 
T Ttli1i4,1994 5ii 86 iflii10  
Appeal to Customs, Excise & Service Tax Appellate Tribuni under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

uj   Itrs 4lli acfl'i i/"l -lRI Sf c1 92, 
NTT 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

a4t 'P  1(a) -cn' srtr Sftff9f aenT a ftRT --: ' 

10 the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as menlioned in para- 1(a) above 

ai'flfl4 '- 4J0t  4R-.0 T 0 4-ItT STRTtT tftf 1 ltL I0'ZF 'SOUR crt (3ffiti)llRiRc.fl, 2001, PiR1 6 STtflTtl ¶t8TfttT fitti 

Tf ' EA-3 r -ii' loI 51T9T 'Tf I 5'1-i WSf  T'T r 'cM Ij TT,Ri"1 t T'T SIlT 

oiIoi oi -.i1-ioi, it 5 ie rr *ii 5 erru  T 50 oie 't ot S1'-TT 50 ooa  ?r rr: 1,000/- 

5,O00/-'Tsr f-i"ii 10,000/- o  Tft7IcI "iii   tTl ThRci 

liei 4-it O,iR'r. '-SR fi oIi.1i tTW RI<I "ii IftcI ii fit'1T "1101 TfT fllT  rr 

ISSf 4-lei 9T , StSf.-RjeilluI liei fS19 I TWS1(SIf*T)t1itf T-5rt 

Tr1.  500/ rTj)10  ii.n oi 'oi i/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.1O,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 

stay shall be accompanied by a fee of Rs. 500/-. 

apffeffar .-0'1 T'J TRST ar'frer, fTh'i 1994 BTtT 86(1) SftP1Tr ii'i. Plqirfi, 1994, ftflT 9(1) 

Rr'.4 ST-S TTt4iiI TOTh t r r o,t'Fr4l 3rtt1I 

 tsu{iI- 'rifr RIt) SIlT T Iqif,oRI'i 4110 SIR 41010! 00! T9T, 0'-IL 5 

4-9TuST o, 5 1TtI o'-U/ T 50 ie 3TTT 50 ooe  SrfitttiT t: 1,000/- 5,000/-T 3nTT 10,000/- 

 tT ci "141 9l t 0"le tTl T4-T81TT?[ !ljcrt T Tt1T'T, trfrtr wffeftsr irfltrtvr sti'r trrr t iioi 

1rrjr0 

-4I1u TRTTfXtf SI1ZT T1If4-FTST '1TNt I '1anTf ST1'1T ( S1TST) ii  SlT-'fW t1TSf 500/- oi T1t4ilci 

sT,rr.-II I4!I 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he filed in quadrupfcate in 

Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 

interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & 

penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,00Cj'- where the amount of service tax & interest 

demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of 

the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application made for grant of stay 

shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(v) 

l2l ei  1994ff 8T'T 85 flTe(2)T (2A) Ti tf', TgP .l4. i'4 9(2)r 
9(2A) W'ST 7 -t.7 TT 

tp i rTiçI '- S1F-T 5I 5TF i— i 

/ 
The appeal under sub section (2) and (2A) cths aectien 86 the 7inane Act 1994, shall ha filed in For ST,7 as prescribed under 
Rule 9 (2) & 9(2A) of the Service Tax Rules, 1?'4 arid shall be accrrn:crclori by a copy of order of Co"issioner Central Excise 
or Commissioner, Central Exoira (Appeale) ,in' c which shidl a c -tificd copy) and copy oi the ardor passed by the 
Commissioner authorizing the Assistant Co s:;;rer or )en* Pcicsorer of Cencral Lxcise/ Service Tax to file the 
appeal before the Appellate Tribunal. 

(ii) 

3517 at9eitc, alT ,r1,'i a-u-vi'i, i9e- 
atter tTT .ls 10 :io 

m alfl9T 's EtRTiT-r.t 
TTa ItSit 

(i)  
(ii) TtTT55 
(iii) i - -.. 

For an appeal to be filed before the CESTAT, 'nclor S:cr;rt 357'•. thi' Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 cf the Finance Act, :°. err a:nc:h this order shall lie before the Ahbunai on payment of 
10% of the duty demanded where duty or dub, r,d enaltv r':'e :n dspute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable v,a'old be srrtiect to a cehirg of Rs. 10 Crores, 

Under Central Excise and Service Ta,., 'Duty U"manded shall include 
i) amount determined under Stut'on 11 D 
ii) amount of erroneous Cenvar Credrt taken: 
iii) amount payable under PrAs 0 of the Cenva 'Credit Rules 

- provided further that the provisions ofticis Seotioc shall not r:-niy ro the stay application and appeals pending before any 
appellate authority prior to the commencemer-t of the Finance (No.2) Act, 2014. 

STlf: 
Revisi.pn aplicion to verngflndia: . . 

iwei'ila TT -' 
- 994 T35EE -Jm 

SITT  '9'rtaTT SiIa1 tnI, i -i :' ,.'tTTT, '4i' al e'Th e'i, STSTS T ,'- fil000l, "ST ei .ai'ii 
-elifil&I / 
A revision application lies to the Under Secretare, to the Goverrrr.ent of India, Revision Aoolication Unit, .linistry of Finance 
Department of Revenue, 4th Floor, jeevan Deco fluilcog, Parlicorent Street, New Deihi-liddOl. under Section 35FF of the CE 
1944 in respect of the following case, governedhy first proviso to s- rb section (1) of Section-358 ibid: 

c-i s ii i aiwr -tee  r~ 'r 7-41 -- I i n-i rn- - 7- 
rsrT rn-u1-c —n fft.1 

Iie n-,/ - 

In case of any loss of goods, where the loss cc:'ors ir:crans.it fronts actory to a warehouse or tc another factory or from one 
warehouse to another during the course of nrrcass:rg or me gocts in a warehouse or in storage whether in a actory or in a 
warehouse 

a - is '-e- (7) eT4lH1 p-, 
ialr7-4)  eIeo s-a

' / 
In case of rebate of duty of excise on goods exported :o any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or feritory outside India. 

a.4Ic 7iI - Si 1alsl'i Tc ijtl laThTJ 
In case of goods exported outside India export tcNensi 'or Bhuten, without nayment of duty. 

$ S19TT T   n-Ial81alT n- STT T 311 ttST 
arrrTn- (lT 2), i99TltTSTT 109rTr -b-i -i 1T7nIIs 3PTT, st'TaTn-ut7e ,i 

a1-T l/ 
Creait of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or the 
Rules made there under such order is passed by the Commissioner AupeaIs) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 

 2001,n-9S 7-,TST 
STPTST 3 ST9illt "1141 '1I  n-n-STit - ii -1 ST1 it9 Si il "-I jSTf 11t T '47.4 STTT T 'a 41 a 7 1 )1 

'1 1944 6TtT 35-FE et 9g1  PI'1rlft'T i'T 47 sr'1Tt47 ¶TtT tl'ST 'T TR-6 47 47 

Thabve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 
2001 within 3 months from the date on which the crder sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and oroem'-In-Appezl,Jt should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescrioed under Section 35-EE of CEA, 1944, under Malor Head or Account. 

(vi) &l"4 f1jin . - - 

-lc-1tl e'1' 1 I5 n- ac T "n- 200/ -  alT 57TUT  T0 PT ial i'i's 7aln-"1' "STal 4'-4 ST OalT'1T SiT tIT "i'.4 

1000-/ralal1sSiT"1l'4l : - - 

The revision application shall be accompanied oy a fee Ct Rs. 200/- "caere toe amount involved in Rupees One Lac or less and Re. 
1000/- where the amount involved is more than Rupees One Lac. 

(D) i2 r  ai7s?i rr -s I qSf 47 ', alT T9Tal n-95 emT 7--u e HI -SI .41 c-ST 7 7  TT 

SiTaln-SiRalTtfe 5alSial11r.at "lull /Incase,if 
the order covers various numbers of order- in 0riinal, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appearmt Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs.t fskh fee of Rs. 100/- for each. 

(E) 7r?r -uueuc-u'a 9t sn-ST, 1975, s947-I a - "ik r SI :5 ft 'TTST 59f 47547 wdSii7-i 6.50 ss alT .-aiici.'le 

c-Il 4 41 '-14 I / 
One copy of app°lication or 0.1.0. as the case may be. arid the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act.1975, as amended. 

(F) 4)i 9SIal al l's SISI5TalSITalT t(sI4T) 71u41, 1982talt 7r 1 al SSTSTSIlTttTialT17S1i 

Se-I SIc-i fItST47 47 5Tl SIT tallal aTT47c-T I s-H I SITST i / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

'o9 31s-ft47ST 54lISI)  47 3STftST  -"his-, 7 -nr SI1 -lSl'i'lS 5415511-li 'st 3PTh'STSIT 47sTPfin- siige 

www.cbec.gov.in I / 
For the elaborate, detailed and latest provisions relating to filrng of appeal to the higher appellate authority, the appellant may 
refer to the Departuiental website www.cbec.go'.'on 

(I) 

- .r
T 47 T ST -aT" '- -in-  -0 1.4 5TT5IS I 

nrn-Ten-, 47 ST'r 9T 75171 , alT 
rr7n-s-A 'aSi4alST7T' 

fmn-' tt47;, 

- rn-e 7-1IIfi 

(G) 
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ORDER IN APPEAL:: 

The present lwo appeals have been filed l:'y the Appellants (herein after 

referred to as"Appellant No. 1 & Appetlani: No. 2) s detailed in the Table below 

against Order-in-Original No. 49/EXCISE/DEMAND/17-18 dated 30.01.2018 

(hereinafter referred to as 'the impugned order') passed by t:he Assistant 

Commissioner f Central Excise, Rural Division, Bhavnagar (hereinafter referred 

to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. 

H 
Appellant No. Name of the Appellant 

1 V2/11/BVR/2018-19 Appellant No.1 M/s. Navbharal: Steel Re-Rolling Mill, Survey 

No. 26/1, Bhavnagar-Rajkot Highway, Sihor — 

364 241) Disc: Bhavpgar. 

2 V2/12/BVR'2018-19 Appellant No.2 Shri Bhagiratlisinh G. Sarvaiya, Partner of M/s. 

Navbharat Steel Re-Rolling Mill, Survey No. 

268/1, Bhavnagar-Rajkot Highway, Sihor — 364 

240 01st: Bhavnaqr. 

2. The briefactsof the case are that: the officers of Directorate General of 

Central Excise Intelligence (hereinafter referred to as 'DGCEI') conducted search 

operation at the premises of some brokers at Bhavnaqar and recovered 

incriminating documents, other 1-ourids 01 search operations were conducted at 

the premises of various manufacturers and transporters, After detailed 

investigation, Show Cause Notice No. V/15-101/Dem/HQ/2013-14 dated 

08.03.2014 wa issued proposing demand of -ecovery of Central Excise dut of 

Rs.10,41,683/, under the proviso to Section 11A(4) of the Central Excise 

Act, 1944 (herenafter referred to as "the Act") along with interest under Section 

11AA of the Act and imposition of penalty under Section 11AC(1)(a) of the Act 

and Rule 25 of the Central Excise Rules, 2002 (hereinafter referred to as 'the 

Ru!es') upon \ppeHant No.1; recovery of cenvat credit amounting to Rs. 

2,58,364/- wronqly taken and utilized under Rule 14 of the Cenvat Credit Rules, 

2004 (hereinafter referred to as 'the CCR') read with Section ii A(4) of the Act 

along with inteest under Rule 14 of the CCR read with Section 11AA of the Act 

and proposed o impose penalty under Rule 15(2) of the CCR read with Section 

11, AC(1)(a) oç the Act, on Appellant No. 1. 1.1: was also proposed to impose 

penalty under ub-rule (1) of the Rule 26 of the Rules upon Appellant No. 2. ii: 

was also propoed to impose penalty under Rule 26(1) & Rule 26(2) of the RuleS 

upon Shri Bhaatbhai Manaharbhai Sheth, 8roler. The Show Cause Notice was 

adjudicated by the lower adjudicating authoilty vide the impugned order, in 

which (i) Central Excise duty of Rs. 10,41,682/- was confirmed under Section 
Page : of 1 
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11A(4) of the Act: along with interest under Section 11AA bf the Act and penalty 

of Rs. 10,41,682/- was imposed under Section 11AC(1)(a) of the Act with 

reduced penalty option upon Appellant No. 1; (ii) ordered to recover Rs. 

2,58,364/- under Rule 14 of the CCR read with Section I1A(4) of the Act for 

wrongly taken and utilized cenvat credit along with interes undr Rule 14 of the 

CCR and Section 11AA of the Act and imposed pehalty of Rs. 2,58,364/- under 

Rule 15(2) of the CCR read with Section 11AC(:[)(a) of the Act with reduced 

penalty option upon Appellant No. 1; (iii) Penalty of Rs. 2,00,000/- under Rule 

26(1) of the Rules was imposed on Appellant No. 2 i.. Shri Bhagirathsinh 

Girishsinh Sarvaiya, Partner o Appellant No. 1 and (iv) Penalty of Rs. 20,000/-

under Rule 26(1) arid Rs. 10,000/- under Rule 26(2) of the Rules were imposed 

on Shri Bharatbhai Manaharbhai Shet:h, Broker. 

2.1 Shri Bharatbhai Manaharbhai Sheth, Broker filed Appeal No. 

V2/140/I3VR/2018-19 against the impuçjnecl order, which has already been 

decided vide OJA No. BHV-EXCUS-000-APP-280-2018-19 dated 07.09.2018. 

3. Being aggrieved with the impugned order, Appellant No.1 & 2 have 

preferred the appeals on various grounds as Under:- 

Appellant No. 1:  

(i) The lower adjudicating authority has issued the impugned order on 

assumptions and presumptions without corroborative evidehces as welt as on the 

basis of the third party's evickrice only. The impugned order issued on the basis 

of the private note books seized from the office-cum —residence premises of Shri 

8harat Sheth, Broker, statements of the various Vehièle Owners/Transport 

Agencies, Angadias. These documents are not evidences without any 

corroborative evidences pertaining to the Central Excise records maintained by 

the appellant and the investigation not extended to the buyers to sustain the 

charge of clandestine receipt of the raw matenial5, clandstine removal of the 

excisable goods and wrong avaUrnent of Cenvat Credit by iay of diversion of the 

so called inputs without cover of Central Excise Invoices. The duty is levied on 

the excisable goods produced within the factory premises as provided under 

Section 3 of the Central Excise Act, 19/li read with the provisions of the Central 

Excise Tariff Act, 1985 and the charges of clandestine mar!ufacture of the goods 

under dispute have not been established on the basis bf the Central Excise 

Records maintained under the provisions of the said Section 3 of the Act read 

Page4of 12 
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with the Rules and Regulations mentioned therein, 

(ii) The lowr adjiidicating authority has not considered submissions of the 

appellant while passing the impugned order and the PUDs were provided in CD 

Form instead of hard copies even though requested for. 

(iii) The lower adjudicating authority has determined central excise duty only 

on ground that the Appellant procured 554.410 MT of Re-Rollable Plates of Iron 

&. Steel from the various Ship Breaking Units, as per the entries lound from 

seized private records Diary/Note Books, but each and every entry not correlated 

with the Central Excise Records as well as no specific findings ha\'e been given in 

the impugned order after verifying each and every consignment, which had been 

cleared in illick manner. There is no recorded evidences placed on record 

regarding the cncerned Ship Breaking Units in as much as no such statement of 

the Ship Breaking Units placed on record to prove that the said Ship Breaking 

Units had clandestinely removed their excisable-Re-Rollable Plates of Iron & Steel 

to the Appellant. Therefore, the charge of clandestine receipt of the raw material 

has been confirmed only on the basis of the third parties evidences without 

corroborative e'idences. 

(iv) The lower adjudicating authority has held i:hat the Appellani: manufactured 

M. S. Round Brs, totally weighing 521.145 MT plus 5.545 MT of M. S. Scrap, by 

considering wrong inut - output ratio, from the said so called clandesl:ine receipt 

of raw material without any corroborative evidences. The statement of Appellant 

No. 2 - Shri hagirathsinh G. Sarvaiya, Partner of the Appellant No. 1, with 

reference to irput — output ratio had lust stated the input — output ratio in 

general whereas input — output ratio is always dependent upon the quality of the 

raw niateriaIs especially for the Iron & Steel Products. Therefore, the 

determination f the so called clandestine removal is not justifiable in the eyes of 

Central Excise Law. The value taken for the purpose of calculation of central 

excise duty under dispute was not genuine in as much as the adjudicating 

authority has nol: given his specific findinqs t:hat the values taken for calculation 

of duty/assessment of duty was in accordance with the pi-ovisions of Section 4 of 

the Central Exdise Act, 1944. 

(v) The lower adjudicating authority has erred in holding that the Appellant 

clandestinely removed the excisable goods involving of Central Excise duty of Rs. 

Page 501 1 



Apeat No: V2/1 lEr12/BVR/2018-19 

6 

10,41,682/-, whereas no chargeof clandestine manufacture had been framed in 

the show cause notice. Nony fkw back also not established in case of 

suppliers/purchasers. NU name of any purchaser of so-called clandestine 

removal has been placed on record. 

(vi) The Appellant is not concerned with diversion of cenvatable goods and 

also riot involved in receipt of raw materials without Central Excise Invoices, the 

charge of diversion of the Sc) called excisable goocls/invoie framed against the 

Appellant is not justifiable. Thc owor adjudicating authority wrongly demanded 

Cenvat Credit of Rs. 2,58,364/- by alleging wrongly taken and utilized, on basis 

of phony invoices issued by the Ship Breakers to the appellant  without physically 

supplying raw materials, however, no corroborated evidence placed by the 

department.. The lower adjudicating authority failed to establish that how the 

Appellant adjusted the quantity of raw material with reference to the clandestine 

removal of the excisable goods in the circumstances that the department had 

alleged that the Appellant had avilecl Cenvat Credit without receipt of the 

Cenvatable goods. 

(vii) Annexure-B to the show cause notice has slown that the appellant dealt 

with cash transactions of Rs. 13,91,270/- whereas the total value of the goods 

was determined to the tune of Rs. 1,22,82,672/- fo assesing evasion of Central 

Excise duty. From these two figures, the allegation of transaction in cash in 

respect: of the illicit procurement of raw material and sale of the clandestine 

removal of the goods not justifiable. 

(viii) In view of above, the lower adjudicating authority wrongly confirmed the 

Central Excise duty and vvrongly demanded the:  Cenvat Credit without any 

corroborative evidences and passed the impugned order on assumptions and 

presumptions. Therefore, the Appellant is not required to pay the demand as 

well as riot required to pay the Cenvat Credit held as wrong availed. Accordingly, 

Appellant No. 1 Uk Appellant No. 2, Shri Bhagirathsinh G Sarvaiya, Partner of 

Appellant No. 1 are not liable to pay penalties wrongly imposed without any 

corroborative evidences and relied LIOfl following case laws: 

- 1997 (90) ELT 343 (Tn.) — Panmababh Dyeing 8'. Finishing Work; 

- 1990 (480) IELT 460 (Tn.) — Associated cylinder Industries Ltd.; 

- 2003 (158) ELT 703 (Tn. Del.) — Sangernarmar India Pvt. Ltd.; 

- 200-1 (165) ELT 291 (Tn. Chennal) -- Essvee Polymers (P) Ltd.; 

2003 (:L60) ELT 213 (Tn. Del.) — Parshuram Cement Ltd.; 

1999 (109) ELT 316 (Tn.) —J. S. L, Industries Ltd.; 

Page6of 12 
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(2011) 2 5CC 754 = 260 ELT 335 (SC) - Monsahto Manufacturers Pvl:. Ll:d.; 

1997 (90) ELT 343 (Tn.) - Panmababh Dyeing & Finishing Work; 

1990 (480 ELT 460 (Tn.) Associated Cylinder Industries Ltd.; 

2003 (158) ELT 703 (Tn. Del) - Sangernermer India Pvt. Ltd.; 

2004 (165 ELT 291 (Tn. Chennal) - Essvee Polymers (P) Ltd.; 

2003 (160) ELT 213 (Tn. Del) - Parshurarn Cement Ltd.; 

2000 (124) E.L.T. 821 (Tribunal) - Kapadia Dyeinq, Bkaching & Finishinq Works; 

1999 (109) E.L.T. 316 (Tn.) - J.S. L. Industries LI:d.; 

2014 (311) ELT 354 Tni Ahd.) - Om Alluminiurn P"t. Ltd.; 

the Hon'ble CESTAT, Ahmedabad has passed an Order No. A/11033-1031/2015 da1ed 

17.07.2015 in the case of Bajrang Castings Pvt. l_td.; 

2016 (334) ELT 97 (Tn. Ahmedabad) — Ambika Organics; 

2016 (339) ELT 310 (Tn. Kolkata) — Shivam Steel Corporal:ion; 

2017 (358) ELT 1179 (Tn. Del.) — Modern Laboratories; 

2017 (358) ELT 529 (TrL Del.) — Magnum Steels Ltd.; 

Appellant No.2:  

Appellant No. 2 contested imposiUon of TH5lI1 of Rs. 2,00,000/- on him 

on the ground as mentioned by Appellant No. that the Department has not 

produced any ositive evidence to prove that Appellant No. 2. actively involved 

himself in so clled Clandestine removal of the excisable goods and therefore, 

penalty imposed on him is bad in law. 

4. Personat Hearing in the matter was atl:ended by Shri N. K. Maru, 

Consultant and Shri U. H. Qureshi, Coris1lltunt nn behalf of Appellant No. 1 & 

Appellant No. 2, who reiterated grounds of appeals and submitted that it is 

established, asstated in addftional written submission, that there is no e\/idence 

against them except 3id  party statement of Shri Bharat Sheth; thai: they have not 

done/undertaken any clandestine activities hut have been implicated by the 

department only on the basis of statement of Shri Bharai: Sheth, Broker and his 

accountant, which is not legal and correct. 

4.1 Appellant No. 1 vide letter dated 27.11.2018 and Appellant No. 2 vicie 

letter dated 12.12.2018, made their submissions narrating contentions made in 

their grounds of appeal already detailed above. 

Findings:  

5. I have carefully gone through the fac:ts of the case, the impugned order 

and written as well as oral submissions made bc the Appellants. The issue to be 

decided is whether the impugned order, in facts of this case, confirming 

demand and imposing penalty on both the Appellants is correct or othenAfise, 

6. I find that the officers of DGCEI, Ahmeclabad conducted coordinated 

searches at the places of various brokers an:l transporters, from where various 
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incriminating documents like various diaries, files, loose apers, compact disk, 

pen drive, etc. and lorry receipts, booking/trip registers et., were recovered. It 

is submitted by the appellanis ihat the adjudicating authority, while passing the 

irnpuqned order, has iqnored the submissions made by the Appellants, however, 

I find that the lower adjudicating authority has discussed defense submissions of 

the Appellants at various sub-para(s) of the impugned order and has given his 

detailed findings on the submissions of the Appellants. 

6.1 I find that Appellant No.2. (Partner of Appellant Noil) was shown all the 

evidences in the form of docuiiients recovered from the premises of Appellant 

No.1 during investigation before recording of his statements; that he has 

specifically stated that he had seen Panchnarna dared 30.03.2010 drawn at the 

premises of Appellants Nod and the statements givn by Shri Bharat Manharbhai 

Sheth, Broker and Shri Manishbhai Himmatlal Patél, Accountant of Shri Bharat 

Manharbhai Sheth; that he was given full opportunities to eruse the documents 

seized and statements made by others before giving testimony about the 

truthfulness and ccrrectnes U .erecf. It is seen from the statements of Shri 

lvlanishhhai 1-limmatlal Patel, Accountant of Shri Bharat M'anharbhai Sheth that 

the documents that were in the form of diary maintained by him for and on 

behalf of Shri Bharat fvlariharbhai Sheth. Appellant No.2 was also given full 

opportunity to examine various documentary evidences dul' corroborated by the 

oral evidences collected from Shri Bharat Manharbhai Sheth and Shri Manishbhai 

Himmatlal Patel, his accountant. At the time of recording statement of Appellant 

No.2, he was shown the Panchr.rrias and also various statements given by Shri 

Bharat Manharbhai Sheth and Manishbhai Hirnmatlal Patél, accountant of Shri 

Bharat Manharhhai Sheth etc. He was also shown Annexures: prepared on the 

basis of investigation conducLed in respect of records seized from Appellant No.1 

and Shri Bharat Manharbhai Sheth, Broker showing details of the transactions 

carried out through Shri Bharat Manharbhai Sheth, Broker by Appellant No.1. I 

finc:l that from the seized diary of the Shri Bhart Manharbhai Sheth, Broker and 

statements of all, it is proved LLai: ppeIlant No.1 had rerhoved the goods with 

the help of Appellant No.2 and Shri Bharat Manharbhai Sheth, Broker 

clandestinely, as they as well as transporters have admitted transfer of cash. 

These are substantial evidences in the form of documentary and oral evidences 

on record recovered during search. I find that the investigation has clearly 

corroborated evidences as regards evasion of Central Exdise duty. by Appellant 
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No.1 with actie support of Appellant No, 2, Broker. Therefore, it is proved 

beyond doubt that Appellant No.1 has evaded duty of Central Excise of Rs. 

10,41,682/- asdetailed in Annexure of the Show Cause Notice. The records 

show that ShH Bhart Manharbhai Sheth. tver and his accountant — Shri 

Manishbhai Himmatlal Patel whose statements were perused by Appellant No. 2 

before giving his own statements, have never filed any retraction at any point of 

time. Therefore, all these evidences substantiate the charges acjainst Appellant 

No. 1 & 2 and are valid, admissible and legal evidences in the eyes of law. 

6.2 I further find that Appellant No. 1 & Appellant No. 2 have intentionally 

adopted unlawful means to evade paynienl: 01 central exCise duty and their 

evasive mind and mens-rea are clearly established. Therefore, I hold that 

Appellant No. 1 & 2 have indulged themselves in removal of excisable goods in 

clandestine manner with intent to evade payment of central excise duty as held 

by the impugned order. In view of above, I hold that Appellant No.1 is liable to 

pay Central Excise duty of Rs. 10,41,682/- under Section 11A(4) of the Act along 

with interest atapplicable rate under Section 1IAA of the Act and Appellant NoJ 

is liable to penalty equal to Central Excise duty under Rule 25 of the Rules read 

with Section 11/C of the Act. 

6.3 Regardidg demand of duty on the basis of cliches recovered from the 

brokers Shri Bharat Manharbhai Sheth, Broker, 1: has been contended that the 

demand made on the basis of third paity documents is not sustainable, I find 

that the diaries maintained by the brokers have recorded licit and as well as illicit 

transactions aid many transactions recorded in the diaries, invoices have 

actually been issued by Appellant No. 1, which e.si:ablishes the authenticity of the 

diaries and other records recovered from the brokers. Further, the brokers have 

admitted to have purchased the goods from Appellani: without invoices. They 

have also adnitted that in many cases, in order to pass on Ce.nval: crecUl: 

fraudulently, they had supplied invoices o one .ory and the cioods  under these 

invoices to othr parties. Thus, the case is based not on third party  evidences 

but duly corroborated by other evidences. The Partner of Appellant No. I has, II 

his respective statements admifted that they ha] cleared the goods without issue 

of Central Excise invoices and without payment of Central Excise duty. Such 

statements ha'e never been retracted and hence, have eviclentiai' value. The 

combined effet of all such evidences e:;tablish thai: the evasion of Central Excise 
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duty has taken place and the Appellants have indulged themselves in it. The 

contention made by Shri Manish Himrnaflal Patel, were confirmed by Shri Bharat 

Vlartharbliaj Sheth and has never been retracted. It is on record that all 

transactions were recorded in ciphered and coded manner, and the case was 

made out after clecipherincj and decoding the same. The transactions recorded in 

diaries seized from Shri Bharat Manharbhai Sheth were further corroborated with 

relevant records. Therefore, these are vital and crucial evidences as per the 

Indian Evidence Act, 1872 and are sufficiently proving the case against the 

Appellants. 

6.4 In vievv of above, I find that Appellant No. 1 with active support of 

Appellant No. 2 has evaded payment of Central Excise dLlty by way of 

clandestine removal of goods as well as by undervaluatin of the goods and 

hence, tile order has to be held as correct, legal and proper in respect of both 

these Appellants. 

6.5 Regarding wrongly taken and utilized cenvat credit by the appellant, the 

records 5ei2ed from Shri Bharat Manharbhai Sheth, Broker revealed that ship 

breaking units raised invoices in favour of Induction furnace units/dealers/rolling 

mill unit:s without actual supply of goods arid goods corresponding to the 

quantity mentioned in the invoices was supplied clandestihely to the rolling mill 

unrts including Appellant No. 1 with help of Shri Bharat Manharbhai Sheth, 

Broker. 11 would like to reproduce paragraph 20.4 of the impugned order, which 

is important to decide the appa to that extent, as under 

"The entries made on die said pages were explained again, by Shri Manish Pate! 

frvr/tten in his own handwriting, during the course of statements as recorded with 

reference Ia lil/s.  Navbharat (Shown with black arrows) was deccihèred as under: 

jst eril;'y "720 3/8" 20000/20300 Nay (Sat) 10.410 '20001) 234382 250" 

Tl;is transactions was explained, that on 06.01.10 shiobreaking unit situated as 

plot no. 120 i.e. t'/s. G. K. Steel. Plot No. 120, Alang raised invoices for 10.410 

IVIT in favour of Jt'l,/s. Satyanarayan Steel Industries, Sihor, wherein assessable 

value is shown as Ps. 20,001/- per MT and total invoice valOe is shown as Rs. 

2,34,382/-. However, the plates of stze "3/8" were actually diverted to N/s. 

lVavbliarat Steel Re-Rolling I/ill Sito, wherein the said rolling, mill Is required to 

give cash airiount Ps. .-'0/- per / i7 Further, "20000/20300" has been 

mentioned which denotes iae per inh-ic ion of the scrap at which the amount is 

to be given to supplinr i/nit by Shri Bharat Slieth ie. Ps. 20,000/- and Rs. 

2(,306/- Is the ra/e per metric ton of the scrap at which the amount is to be 

given by the rectoient unit to Shri Sharat Sheth. The code name/short name 

'lllav('Sat,)" is short name of Rolling Mill viz M,'s. Navbharat Steel Re-Rolling Mill, 

Sihor, to 5atyanarayan Steel Industries, to whom only invoith for the aforesaid 

goods was issued, as deciphered by Shri Man/s/i Patel, Acountant for Shri 

Bharat Sheth. The ffgure ('20001) /c rate par MT and Rs. 2,34,382/- shown 

in voice value and Ps. 250/- is as commission amount per metric ton to be 

retained h,v Shri Bharat Sheth. It /s apparent that Notice No. 1 with connivance of 
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Notice No. 3 abated fraudulent passing of C'envt credit amounting to I?s. 

2,58,364/- by way of phony invoices." 

6.6 In view of above, I find that Appellant No. :1. received only invoices from 

various ship-breaking units without actual receipt of goods/inputs involving 

cenvat credit amounting to Rs. 2,58,364/-, which was taken and utilized by 

Appellant No. ii.  towards payment of central excise duty on goods shown cleared 

on central excise invoices. Cenvat credit on central excise duly paid on inputs 

may be availed only if such inputs are received the factoiy and used for 

manufacture of the final product. In the instani: i:e, I find that the inputs were 

actually not reeived by Appellant No. 1 in their premises and there were taken 

and utilized ceRvat credit amounting to Rs, 2 / 58,364/- in wrong manner. Thus, 

hold that Appllant No. 1 had wrongly taken and utilized cenvat credit Rs. 

2,58,364/- whih is required to be recovered from them and also hold that the 

impugned orde is correct, proper and legal to this extent. 

7. Appellant No. 2 has contended that the lower adjudicatin authority has 

failed to establish the manner in which he has abated evasion of Central Excise 

duty and thus, wrongl' imposed penalty under Rule 26(1) of the Rules. I Mncl 

that Appellant No. 2 was the key person of Appellant No, 1 and was dii"ecii",' 

involved in clandestine removal of'ii'ished excisable goods. He was looking after 

day-to-day fundtions of Appellant No. 1 and had concerned himself in all matters 

related to excisable goods, including man'fnJ storage, removal, selling etc. 

of such goods, which lie was knowing and had reason to believe that they were 

liable to confiscation under the Central Excise Act, 1944 and rule made there 

u ncler. 

7.1 Rules 26. (1) read as under:- 

RULE 26. Penalb1' for certain offences. — (1) Any person who aCqLte5 p05so55/OI7 oif 

or is in any way conerned in transport/nc,, ,ennwhn. deposit/tig, keepJLig  macen/mg, 

selling or purhasing, or in any other iianne. dmu'r' df', any exctsab/e goods which he 

knot'vs or has! reason 'to believe are liable to coni/scat,hn under the Ad' or these ru/cs, 

shall be liable to a penalty not exceeding the duty on soc/i goods or t14'o i'hound 

rupees, whichever is greater.

(Emphasis supplied) 

7.2 I find that the facts of this case are different from the oi"ders/juclgments 

relied upon by the appellant in as much as the documents resumed, statements 

made by Appellant No. 2 himself and also by Ehri Bharal: Manharbhai Sheth. 

Broker and Sh'ri Manish Hirnmatlal Pate, 'ccc'untant of Broker, statements of 
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transpoli:ers aH establish involvement of Appellant No 2, who had closely 

monitored, arranged and managed removing, depositing, selling of finished 

excisable goods of Appellant No. 1. Hence, imposition o penalty on Appellant 

No, 2 under RLIIe 26(1) is justified, legal and proper. 

8. In viev of above, I Jiold the impugned order and dismiss appeals of 

both Appellants. 

3   [1p Tll JffiTi 

9, The appeals filed by the Appellants stand disposed off in above terms. 

17 

 

T/Ld1 Cf 

flH 3TRcld (r) 

[0 

 

1.  M/s. Navbharat Steel Re-Rolling Mill, 

Survey No. 268/1, Bhavnagar-Rajkot 

Highway, Sihor — 364 240 Dist: 

Bhavnaqar. 

-l1[1 

- 

5'-f'PI II, 1' 

2.  Shri E1hagirathsinh G. Sarvaiya, 

P;uiner of M/s. Navbharat Steel Re- 

Rolling Mill, Surve',' No. 26t/i, 

Bhavnagar-Rajkot t-:gnvy, Sihor — 

364 240 Dist: Bhavnaqai. 

' if 

. 

1. lLl1, 

, 

- 

-ln 

{ 

o, lI-'-lTcHR. 

Copy for information and necessary action to:  

1) The Chief Commissioner, CGST & Central Excise, Ahrnedabad Zone 

Ahmedabacl for his kind information please. 

2) The Commissioner, CGST & Central Excise, Bhavngar Commissionerate, 

Bhavn aga r. 

3) Tlie Assistant Commissioner, CGST & Central Excise Division, Bhavnagar-I, 

-Bhavnagar. 

\_—'4) GLIarCI File. 

5) F. No. V2/12/BVR/2018-19. 

Page 12 of 12 


