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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central 

Excise/ST I GST, Rajkot/Bhavnagar/Gandhidham 

a1oii1 & 11ll t9Tt tci ii /Name & Address of the Appellants & Respondent 

1. M/S BANSAL SHIP BREAKING PVT. LTD. PLOT NO. 158, SOSIYO SHIP BREAKING YARD, BHAVNAGAR 

2. SHRI VIJAY K. BANSAL, AUTHORISED SIGNATORY OF M/S BANSAL SHIP BREAKING PVT. LTD. PLOT NO. 

158, SOSIYO SHIP BREAKING YARD, BHAVNAGAR. 

3. SHRI VINODBHAI AMARSHBHAI PATEL, PLOT NO. 102, ISCON MEGA CITY, OPPOSITE VICTORIA PARK, 

BHAVNAGAR. 

 rf  / srf°r   *1/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

li.0 -lu -io - c iItui S1 st -t,   ttt a9ii  1944 t OTFI 35B 3lni 

(A) i Pt, 1994 frmTr86 fldTiii  

Appeal to Customs, Excise & Service Tax Appellate Tribunal under 

the Finance Act, 1994 an appeal lies to:- 

(i) 

iOn4l TFrT!I/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi 

in all matters relating to classification and valuation. 

(ii) 'ii P - s  1(a) 1R', lV 3?-ft9T 8'1iI rq r'ft sr' 4i tt, irifinc  's °i  s'1i4l     (frcT) fr 

 , f1i i, ct 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali 

Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

  t(TFff) iifi, 2oo1,ci6 ¶5cik1 i1'i fr,L TTt.i EA- 

(iii) 3 tT 'IN. in T"fllI T1T I  TRTt, 'I41 'acII  £)yI 'ii ,II'I 4HI JT  'IIJ..fl N.fl 4I .''IJ  5 

't, 5 'iia 50 ia qTi, ie sir 50 erreTqTi a tittirsr: 1,000/- , 5,000/- 'T 5rThii 10,000/ °TT 

isft8iii a 1i '.iv i ftaaNfi4l4 

1IfiI STW Il 'II IIcI i4 1FT 11rtT 'till 'ITiTt I Tftff t' tT T9 f 'ii 'ii1v .'iti z)fFw 

L,sn-'TTF500/- I' roTFTl1I  iti iii i/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 

favour of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of 

the place where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B) 't'1ifIt ,'ti icrcsT si'fii, 1i srftfirr, 1994 roTCr86(1) sttrcflr ti fii'fl, 1994, ITr9(1) riri 

ST-S ot TattTF9fa 314'NI RT,5f1   i4 

'T) 1114I t"I 3TIIl'b Tr ,'4l't HIt Sti 1ilti l'Il '44-Il-il, •'-.'-I1i5 lhI T3'Il 5 'Iit&IiT 

50 '-i'a 50 iia 1,000/-  5,000/-  sr'rr 10,000/- '' rrlTI7fln r9[wr' ti 

Tfl F1lRi 5RtIT 'Imiln, raThrr si'4t uit.'t f'r xn r ti -r ffl sf 1itrfltt, T'I- . Tr 'Il'aiF.'l 

TFT fii 'ti-n T)T, I fr r ivsi, /t "i t sinai n-ii 'srrfi  stfittr si'1v4i 'tTF1-ftrTcr 'f?t ii'i 

T3r(a) Si i-' tturr500/- t' rPi Qr rpN.iI 'i'u li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 

as prescribed under Rule 911) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which 

shall be certified copy) and should be accompanied by a fees of Ps. 1000/- where the amount of service tax & interest demanded & penalty 

levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not 

exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalt', levied is more than fifty Lkhs rupees, in 

the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 

of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

Section 35B of CEA, 1944 / Under Section 86 of 



Sr. Appeal No. 

No. 

AppeHant No. LJC
,.: A -:: 

1 V2/532/BVR/2017 Appeflant No. I j:f Bansai Shpping Pvt LtC 

ca'"; 'a C 

:--'- -, 1 
'J. 

Shr Vijay K. ansa, Authorised Signatory C: 

n/s. Bansal Shipping P\rt. Ltd. lct Nc. ,38. 

Sosivo 5h Breakq Yard, 8havnagar.  

Shri Vincdbhai Amarshibhai Patei, 

vot No. .O2, iscon :"'2 L i Opposite 

Victoria ParK. Bnavnaqar. 

V2/530/BVR/2017 

V2/574/BVR/20 17 

Appeant No. 2 

Appellant No 

;'o: I2i533,532i57 /V!G7 

: ORR Y  

The below mentioned appea s have een fec y the Appean.ts (hereinafter 

referred to as "Appellant No.1 to Appeant No3 as detaed in the Tae) against 

Order-in-Original No. BHV-EXCUS-OOC-JC-37-2C"-18 c:ateo 14L237 ie-e!nafter 

referred to as'the impugned orderD passec by o ommsson2r cntra 

Excise, Bhavnagar (hereinafter referred :o s'he owe adu:c .,- 

2. The brief facts of the case are that Directorate Gererai of Centrai Excise 

Intelligence (hereinafter referred to as DGCE issued Show Cause Notice F.No, 

DGCEI/AZU/36-57/2013-14 dated 12.5:3 to the Apeiant No. I to Apeant No, 

3 alleging clearances of MS Scra/Ptes at:. obtained from breaking Cf snios 

clandestineiy without issuance of the voices and witnout payment of CE V to 

various customers and also under v&uing the goods as under — 

(a) Central Excise duty of R5t,68232/- for candestftie man acture and 

clearance of finished excisabc OOdS and Cer(crai Excsa bu 

Rs.94,23,993/- on account undervauaticn of c.00ds s d not be 

demanded from Appeant No.1 under Section 1 IA( I,.Cf 

Excise Act,1944 (hereinater referred to as te Act interest snouid not 

be recovered from Appeiant No. I under Section ?IM of the 

(b) Penalty should not be imcseo upon Appelant No. I under Secon I1AC of 

the Act read with Rule 23 of the Centrai Excise Rules. 2002 (hereinafter 

referred to as the CER"I 

(c) Penalty should not be irrosed pon Appeiant No. 2 under Rue 26(1) & 

(2) of the CER. 

(d) Penalty under Rue 2(1. of CEP\ shcud not oe imoosed upon 

Appellant No. 3 who concerned himseif in seing of excisace goocs in 

ciandestine manner, which they knew ano' had reason to oe1eve the: 

the same were liable to confiscation. 

Fe3c9 



t 

a 



A2ea\c: '2/53C,32/74 'R.'2/7 

2.1. The above SCN was adjudicated vide the impugned order as under :- 

0) confirmed demand of CE duty' of .s. 1,55,92,2231 under Secion hA of 

the Act, along with interest under Secdon IIAJ LCL 1  

1,55,92,223/- upon Appeflant No. I unde; Section. IAC of tne Act and gave 

c - n .0 option to pay 25 % penalty', if demand aor; 

days of the receipt of tne ;mugnea orcer; 

(iii) imposed penalty of Rs. 15 akhs under uie 25(1) o the CER on 

No. 2; 

(iv) imposed penalty of Rs. I 

of the CER; 

Th 'i ThC5 _';- - 
'2, LQ _' :.. ocr Rue 51) 

3. Being aggrieved with the impugned order, Appel NoJ to ApDeant No. 3 

preferred appeals, inter-a//a, on the varous grounds as under :- 

Apjeilant Nci. I - 

Appellant No. 1 stated that the imrugned order has been pa cc: oniy on the 

basis of the third party's evidence; that the lowe;-  adjudicating authority' nas not g;ven 

specific findings while passing the impugned c:-cer and re1ed - _/, -'-L' 

diaries, etc. seized under Panchnama dated 30.3.2310 from tne office-cum-:-esdence 

premises of Shri Vinod Patel and Shri Kisnore A. Patel; statements of vehice 

owner / transport agencies cannot be reec upon w;:nou ar:' cc oborati;e ec L.: ,.'_... 

that they relied upon the case-iaws as uncer 

(i) Mahalaxm Dyeing MIII reported as 2016(343) ELT 453 (Th-Ahd) 

(ii) Alliance Alloys Pvt. Ltd. reported as 2016 (338) ELT 749 (Th-Che) 

(iii) Jindal Drugs Pvt. Ltd. reported as 2015 (340) ELT 57 (&H) 

ii) The lower adjudicating authort nes erred in recording findings that the 

seized private records have been corroborated on the basis of statements of 

brokers, transporters, etc. as these are nothing but the third party evidences; that 

without adducing evidence of '10aders and 'rtutters' the statement of authorized 

person of the Appellant is not sustainable; that Drivate records/diaries, trip 

registers, records and register of Guja -at aritime Board, statements of brcers 

are not direct material evidence; that the charge of dandestine remova 

required to be established along with cata of tne production. eiectridty and raw 

material from which the final product has been manufaccured; that permission to 

Page 4 of 29 





pea c: V21 530,532/574 /B\iI2, 

cross-examine the witness had not been rtec tus the impugned order 

has been passed only on the basis of esumptn ano 

iH) The excisable goods are soid at the factor' ga:e anc transpcoa3n one 

sold goods used to be managed by te ouyer or tne goods or cy cne roer an: 

the freight charges were also paid by the buyers and after passing of che trucks 

loaded with goods from the factory gate there as no cor:cro of ...ppean: \o. ; 

that ft is the fact that AppeHant No. ad received sales proceeds of the 

from the concerned buyers either throu; that 0nay 

relied upon the order of Commissioner, Central Excise, Vapi who had in simiiar 

issue of passing of the fraudulent Cenvat credit droped penafty proposed under 

Rule 26(2) of the CER; that penat o Rs. 1,624,785/- under Section tAC of 

the Act imposed on Appellant No. I is aisc reauired to be set aside; that 1he lower 

adjudicating authority ha errec in osen'ing that nrivate records seized from ohs 

brokers, transporters, etc. have been corroborated; tha: eviences are the third 

party evidences and cannot be rejied upon; that quantity recorded in tne private 

records have not been corroborated with Eafly Production Register mainoalne: by 

Appellant No. 1; that statement of authcrizeo si;natc:-y has been recorded but 

no investigation has been extended to loaders and cutcers or the goocs to suscair 

the charge of clandestine removal of the goods; that tri registers of transporters 

and Registers maintained by Gujarat Maritime Board are not d -ect material 

evidences to sustain the charge of clandestine remova; that the cnarge of 

clandestine remov nas to e estois c use uu u ew us u 

production, manufacture, electricity consumption and cash flow back but no such 

evidences have been placed on. recoro; that transportation of the goods was 

being managed by the buyer of the goods or by the concerned broker on behaif 

of the buyer itself; that after passing the loaded trucks from the factory gate of 

Appellant No. 1 there was no control over subsequ :ransporaocn or one 

goods; that they have received sales proceeds from the concerned buyers of the 

said goods through cheques or through RTGS and in this regand eree 
upon 

Order-in-Original No. SIL-EXCUS-000-CO?vi-098-2016-17 dated 28.3.2017 in 

case of MIs.  Jai Sai Udyog, Khando, Svassa; - lower adjudicating authority 

has wrongly imposed penalty of Rs, t5 iakh.s under Rule 261) o the CER on 

Appellant No. 2 / Authorised Signatory of Appellant fo. 

Page of 29 





(iv) Regarding imposition of penafty of Rs. i,53,2,223 

11AC of the Act the appellant reiterated above grounos 

A;a : "2i530.532/ 574 /VR!2O7 

(iv) Regarding conflrrnation of derertiai CE duty (Anrexure V-1 to tna 

Show Cause Notice) in respect of under valuation of the goods Aroeliart No. 

submitted that rates quoted by M/s. Major and Minor as wei as other 

agencies/person cannot be considered as actu rates; that fferentiatig 

invoices on the basis of price mentioned in the goods is not proper; that the prices 

orculated by Lne ma ket reserc e cs a pL2 

transaction vaiue under Section 4 of the tc for the goods so by the appeant; 

that the lower adjudicating authority not estabs cc. that pcant Nc. I has 

received money over and above the amount shown in the respet:ve 

consignments and therefore, the impugned order confirming fferentiai amount 

of CE duty on the charge of under-vaivation based on party evidences 

is not correct. 

they have not suppressed any facts with intent to evade duty and therefore, 

they are ot hable to penalty of s. _ 7 o,92,23J- C 

Act. 

Appel&t 2 - 

3.1 Appellant No. 2 reiterated the ccn•tcn on rsco dv Appeant No. 

non imposition of penalty of Rs. 15 Lahs ;mpcsea on nim under Ruie 26(1) 

of the CER. 

Writesi msios fied y  pc[a o. I. ' Apcei 

Appellant No. I ana Appehan: No. z rec wrten suorn;ssons on 

11.01.2019 wherein they, inter-ella, submitted that names of the customers 

to whom Appellant No. 1 had sold goods in dandestine manner have not been 

disclosed; that the names of the customers from whom cash amount has been 

received has also not been discicsed; that the 3 pati evidences and 

statements cannot be relied upon for confirming demand; that the Show Cause 

Notice is time barred as private re:crds iava ceen seized on 3C.3213 

whereas Show Cause Notice has ceen issuec. on 12.05.2013 for the period 

from 23D8-09 to 2010-11 (upto 035.20i0); tat the charge of under 

valuation cannot be confirmed without chaengir assessment of monthiy 

Page ô cf 29 





Ipea ::o: \i215335321574 !SVR/2317 

returns and oniy on the basis of man'et i po: tne 

decision of the Hon'ble CESTAT in the cases 

reported as 014 (311) ELT 354 (Tr!-Ahmd); Pushpam ?narmacaautCS 

reported as 1995(78)ELT401(SC) and 5ajrang Casting Order o. A/1033-

1103/20 15; that demand, interest and enafty confirmed vide the npugre 

order are required to be set aside. 

Appen ic 3 : 

Appeant No. 3 submt ;rcuncs of aooeas, ihich can cc 

summarized as under 

(I) that he made request for cross — examination of Sh1 ahendrabhai A. 

Rana, Partner of M/s. Marut Meta Industnes, Bnavnagar, 3wever, :n 

request has not been considered by the iower adjudicatn; eutortc 

therefore, the impugned order is not tenabie; that the ower acudicang 

authority has not recorded any flndings regarding request made for cross- 

examination of Shri Mahendrabhai . Rena; that rjenaf has been 

proposed upon Shri Mahendrabha Rare; that it a pears that the officers of 

Directorate Genera of Centr& Exdse inteiligence mig 'e prcmsed Sh1 

Mahendrabhai Rana that if he gave fevourabe statement ha woud riot e 

penalized; that in this regard .poeant eeb UTJO'fl the case iaws as 

'is 

(a) ShaUmar Agencies reported as LJ5J 
,• \ ' .' 

LL))L5 

(b) L. Chandrasekar reported as 

(c) Takshii.a Spinners reported as 

(d) Sharma ChemicaLs reported as  

1990 48 1 29 (Trf 

('(' (1' ••TQ iTr - ... ) L_... 

200'i130
- 

LI 

(ii) that the impugned order s non speaking a c non - reasoned one 

inasmuch as the lower adjudicating autriority has not deai5t A 

by them in their written submission; that judgments referred by them 

not been discussed; that the irnDugned order s issued against the pe or 

natural justice as opportunity to cross-examine has not been provded and 

relied upon the decision of the hc:'ce CESTAT ss L. ..di 'ii C 

Agencies reported as 2000 (123) L65 (Th.); :cat  d L. V 

recovered from Appellant No. 3 during the search conducted by the officers of 

DGCEI were containing details of estimates and not bids; that no transporter 

Page 7 of 29 





o: \:2/530,5;2/ 574 1'B\'R!2C7 

or buyer of goods had admitted that the ;oc•bs hac aer. cieared in the 

clandestine manner; that notice issuing authcrVy has not provec ;are numoer 

of encoded entries and names appearng in. daries , notebooks seized 

Appellants; that it is erroneous to state that d cv have brokered candesdne 

supply of goods from Appellant No. a ne hCs no: statec tna: :ney prc: 

 

dutiable goods clandestinely from Apoeant c. t statements recoreC 

during the investigation/inquiry are not reevant as none of the transporters 

or purchasers or angadias has confessed that e Appeants cieared goods 

cia ndesti nely. 

that it is surprising that the lower ad ucicatg authori has corsered 

tallying some dates in diaries with those n. eectrc:c storage devise as 

corroboration of clandestine removal of the gccs 

(iv) that the removal of goods from a factory involvec pysca movement 

and transportation however, such movement and to whom, the goods rernovec 

clandestney were sold have not been capturec oi :ne ower acu: :ng 

authority; that there is no evidence to suggest that tna Appeant nas conspeo 

or colluded with tne ship breaker to facitate the evasion of Centrai Excise 

duty. 

(v) that they have not dealt with the excisae goods as requreo under 

Ruje z6 i tne CER so as to mpo caty; L Vv'O oro r 

same nouse would not mean u iCt t 1eV e 3uug u a bush es u C 

and therefore, to impose penalty under Rue 25 of the CER charges nave to 

spelt out and role played by each oerscn shcu also be brought out and the 

Appellant should not be imposed penay for removing goods I c ; 

Rs. 11,50,222/- 

rsoa Hearing :- 

Personal hearing in respect of Appeant o. and Appeant No. 2 was 

fixed on 06J1.2018, however vide their ieer dated 11.20i9 they waived 

personal hearing and requested to decide the case on the oasis of the grounds 

01 ppea ano vten SUbiI5Ofl ' 

Page 8 of 29 





9 days. i-I ays respective ' 'I 

:he g;-our.o that their chartered 

A: 'o: V21'3CI,532i574 iBVR/37 

C 

4.1 ?e;-son hearing in respect of ; No. 3 was a ended 

Madhav N. Vadodariya, Advocate duing sterated the grounds Of 

appeal and submitted written submissions, inter aHa, contending that cross-

examination of Shri Mahendra Rana, Partner of MIS. Maruti Mete ncustrtes 

has not been granted; that the impugned order suffers from 

and order is passed hastily in violation of -ciies of :a:ura lusdce; -- r-r•- 
rn. 

because AppeUant No. 3; that entries made in the diaries and data retrieveo 

from pen drive and CD recovered were cny stimates1 survay and I k_I_ 

the lower adjudicating authority only taied some data in diaries with those in 

electronic storage device as corroboration; that matching some entries in 

records with the seized records cannot be consicered as ccrrobcraton of 

evidences of clandestine removal; that penafty is not imosabie UnCer Ru:e 

26 of the CER on Appellant No, 3 as ha has not deait vth any goods as 

prescribed under the said Rule. 

4.3 Appellant No. 1 to Appellant No. 3 fie appiications for condonation of 

delay in thing of appeals by 9 days, 

normal appeal pc-lad of 60 days 

accountant was busy with work peenrg to ncoma Tax Department. Since, 

the deiay is within 30 days of further pe -icd, I condone delay in ._di 

by the Appellants and proceed to decide the appeais on melts. 

Finds  - 

5. 1 have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issue to 

be decided in these appeals are as under : - 

(a) Whether Appellant No.1 has cndestinely manufactured arc ceared finished 

excisable goods attracting CE duty L rS. arc wnetner tney 

undervalued the finished goods to short pay CE duty of Rs. 4,23,993/- and whether 

Rs. 1,55,2,225/- should be recoverec from them Cong with interest or not; 

(b) Whether penalty of Rs. 1,55,92,225/- shoud be imposed on Appeilant No. I 

under Section IlAC of the Act or not: 

-age ' OT 



ApeL \o: \2!53D,332i574 !PVR/23 

(c) Whether penalty of Rs. 15 akhs SflOUG be mcosed upon AopeUant Nc. 2 under 

Rule 26(1) of the CER or not; 

(d) Whether pena'ty of Rs. 19,74,93/- under Ruie 25(1) of the CER shouid be imposed 

on Appellant Nc. 3 or not; 

6. 1 find that the officers of -ectcrate enerai of Certra Exdse 

intelligence conducted coordinated searcn and nqury at :ne (tF f 

AppeHants, various brokers, Authorised Sgnatcr, Transorters, ujarat 

Maritime Board (GMB), MarKet research agencies, etc. from \here 

incriminating documents like DiariesNote bco<s/eg1sters/trp registers 

were recovered and statements of the concerned ersons recored 

Section 14 of the Act. 

6.1 1 find from the statements of A3eant No. 2 to Appeant Nc 3 and 

the entries recorded in the Diaries, Note booKs, Registers, GMB records, 

recovered during search/inquiry chat the nanufEctUre and cicarences 

excisab:e goods, namely, PitCS, Scrap, etc. to :yers were made against 

unaccounted / cash transactions. A appeants oayec dubious roic in aiding 

and executing unaccounted transactions expaned the detas of these 

private records and the transactions recorded their private recors 

recovered during search. Appeiiant No. 2 in his statement dated 253.2G13, 

has inter-a/Ia, categorically accepted ciandestina removai of he excisabie 

goods by AppeUant No. 1 as under 

Pae
r 
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'.No. GC1AZU/35-57 /2013- 1 
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the 00moanY is not reeziant for me cc Cam,OL 7us;r.ess trasactjs 

010
as y d

ealings are coaCem, W uSe tO get Cr2575 from OOtr' Snr Vinod 

jei and Shri Kishore Pat for SUPt of rnateriats W M/S. Shree Krishna 

iterprSeS - - 
estor 19:

YOU may penLSe Coy of rage :io. 44 oj ?QC-5I ar marked 

asN3 of Shri Vinod Patel wherein the goods wegh:ng 35065 Kas at the of 

p 34 er KgshOWfl to ha'e beenp nasea from your p-tot 1'i. O8 Cfl the dates 

s ecified therr1 in the rnor-the of N'ernbsi. 2008 & December, 2008. Or 

7' 00ciliatiOfl of 
with nvoCeWS caIn recewea 7r0rn your comoany. no :vocca 

was issued on the dates mentioned in the diary for the goods cleared. Can cu 

oroduoe invoices issued for clearance of the goods mentioned :hers:n? Ln absence 

of frwoices for the goods supplied theren, it appears chat the said aaods were 
suoolied clandestinely without irwo ice and without paz,trrcert of central excise 

wy. W7ist is your reply? 
Answer - .19: I have seen the above page. 5 nave no Comments to offer crc such 

entries made in his diaries. 
u55t1071 - 20: You may peruse codes of Page No. 22. 28, 32, 37 and 42 of 

Pocket Diary as 4/5 of Shri Vircod Pasel wherein it Is mentioned that yc 

cornpa.ny was paid the cash amount mentiorceQ theretn. The tie:azls of cash 

,acirnent made is furnished herezn below: 

- Date Amount 
Corresponding narre of.c hip 

breakers or o,ersons . 
?age No. of 

she 2ary 

22.19.2000 4766700 Bansal Shzpping P-vt Ltd. 42 

i 24.20.2009 298920 Bar.sal Shzoocno PvtLId. 1158/ 
37 

.2009 37830 Bansal Snzpp:ng Put Lcd. 

[27.11.2009 342170 Ban-sal Shippng ?vt Ltd. /258/ 28 

2g12200,2224_ 

5767860 

BansalShppingPvtLtd. 11581 1 

-°' you please darij why was these cash amounts were paid by Shri yin 
?acel to your company? Isrit it against supptij of goods ciandesttneiy w... 
aoa Wthout pa at of central excise duty? 

- 20: 1 have seen the above cages. in these rages oruy fio. ad _ 
tioried and there is no name of our comoany M/s. Ban-sal Shipping ?vt. Ltti cS 

' 5 flt1orced threj I have no cQmrners to offer or; such entries made in has 

Qtior - 2.1: What ts the sigrfficance of "152" is this any way related to OZP Q 'essprernesc VIha s -cc o o \o oj co"ca'y • //j  s rzsa 
'PPing Put. LId? 

- 22:There is no sign,uicance for 258. istare trial our company is ship 
creaking yard at 157-158 of Sosaya Ship Breaking Yard, Soslyn, District - 

°.vnagar. 
5tion. 22:

What is your plot No. in ship breakina L;ard of Sosayc? '4Wer. 22:1 state that our plot No as
-J58 Ira ship breaking yard at Sosiya. 

Stiorz 23: IS t your company is oosratirg  from r-wo vi., 157 and 256 
CSlya Shtp Breaking Company? - 
Wer - 23:1 state that our compa

hazhrc0 c'c s"o re.kircc olot No. 157 ifl Sosiya allotted by 0MB to our Compa -8 - 
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3CEL/: 

- -r. 
,---rt L5 - 

Queseo 24: Please oroduce °°Pb °J 
MR by MIs Bansa S' °P9 ° 

Answer - 24:1 will submit o? .Uotmefl
C:sr 

Witnin tnree days. Tos. 
Questjop 25 Srr Lard rnai .r,_.tonea tha 

23 of Pocket Diary as 4/6 o S'ir Jroc. ° C o a Is 

Company was paid the cash anourt mCTO 

PEptnC,rnade .Sfl2Zr  .srd -ereir be.lc-
C 

icige No Dze Wfl tf 

339700 

— 

272380 

1 60220 1 0 Bansa' Sr pg _ a " 

T02'AL . I 

anJozoleaseclaT-f was ese Cas C-' S -.'ere aa s S.
' 

Pate! tO your company? Isn't it aoatnst supply of yood.s clan sely wufw--
and without payment of central excise duty 
Answer- 25:1 have seer, the above capes. za' c eT to Ojj 5T O' 

entnes made in his diaries. 
Question 26 You n''-e - A 72 oreoaed cr1 PC 0125.S 0 tO 

thocket diaries SI. No. 4j A/ g  ond A! 10 seized from the residence of Shri Vtnod 

Pate! on 20-031-2010, showzng.the .detaiis of ciandesi'.r.e clearances rnaae o. 

company. These details show the date wise goods supplied oyyotzr cPaflb 
where Shi'. Viod Paid / Kishore Pat& wc broker. Have you supplisa trLCSC 

goods under irwoices?  If so please give the details oj nvoceS issued by your 
:oornpany? 
Answer - 26:1 have seen the above entry in pnuare diary Si. No. A/7, A/9 arid 
At 0 seized from the residence of Sh.ri Vinod Patei. I have no comments to after 
on such entries made in his diaries. 

I . -
375cJ62 

Question- 27: Please peruse list of invoices issued by MIs. 3arisai Shioping. 
Ltd 1nforrnatlon obtained from list of ooces as ceived frori ; 
compasiy in CD) issued in the year 2008-09 where goads were sold throuth-  Shri 
Kishore Pate!? 
Answer - 27:1 have seen the above list of invoices issued by Our cornsanu and 
agree that these consignments were sold through Shri His/wi-c Patel. 

Question - 28: You may peruse tnsxure A.&2 prepared on the basis cfai-int 
out ta,cen by M/s DFS (D rec c-c e oj 'oe-.s c Sc'e-'ces Cz nzaa_ 

pendrwes seized from Shr v'noa aie1 c'-  33 0 23 0 Snot-ng tre -s c 
c ardestine clearances made b ci.. cor- oa- sse de a sno., aa e 
w Se goods supplied b' co-'-oc" 5  w-ie-e Sn-' a / <sr,> 0'- 

was oroer Have you sipo':ea rese g000s ..rder r'OLCCS-' rso oea.s 
details of invoices issued by your company? 

Answer - 28:1 have seen the above said prInt out. I have no ccmmer, to ojjer c 
such entries made in his diaries. 
Question - 29: I-low do you seli your gooas? 

Question - 31: You may peruse relevant pages of prnt out taken by Ws. 
(Directorate oj Forensic Scencas Ca-'a -'agc'-j--c"- '1 c'.'aiwes 5e2ea -'----
Shrl Vinod Pate! on 30-03-2010 showing the details of candestine Purcha 5  
aropel'er weighing 28000 kgs a -e -are a s 3 5, per .g 'r'aae .for 
company and sold to MIs. Maruti Metal industries cm 02-08-2005

voi 
supplied these goods under Ir1UO1CCS? ./ so please give the diii of 
issued by your company? .. . .. - 
Answer- 31:1 have seen the above sata pnnt out. .i itatie no comments to C€i- 0-- 
such entries made in his ataries. 

?age 6 
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6.2 The statements of the brokers ramey, Shr 3ima air on 23.8.2311 

Satish Gupta on 24.8.2011, Shri Pavan Agarwa on 24.08.201?, Shr Dha;-mendra 

Sanghvi on 25.08.2011 and Shri Manoj Gupta on 24,08.2311 were -ecorded under 

Section 14 of the Act (all these persons involved in the unaccounted cearances of 

the exosaDle goods of Appellant No. 1) wneren :ney a nave admted n ter 

respective statements recorded under Section 14 of the Act that as soon as zn.e 

deal for supply of scrap had been finalized w th the ship-breaking unit & concernec 

buyers, tney contacted transporters on ncne for prciin; truck and 

about the quantity of scrap to be transported, destination, etc.. i find that tne :3Wer 

adjudicating authority, in this regard, has recorded at Para 3.20 of the Thpugnec 

order as under :- 

"During the investigation, while recorthhig ae statements, Shii VUsy 

Bansal, Authorised signatory 01 14/s. SSPL was confrontea wirn regara to 

various evidences collected by D&CEI regarciThg issuance of phony invoices 

or clandestine removal of Plates, hov.ever, clo not deny toe evidences, fne 

examination and scrutiny of the said diary clear/reveals that shio-breakinq 

units have supplied only Invoices or cleared letes on other 517/0 material 

clandestinely through brokers, Shri v7nod Pate! and .Shr/ K/shore Pate! had 
given cash amount received from roiling mill units to Mi's. BSPL towards 

clandestine removal of the goode as we/i as to frnace units / tradars aaa!nst 
cheque issued towards procurement of ohony invoices. I further observe rhat 
many of the entries pertaining to clearance ofgoode a va/iab/a in se:zed re-cord 
of 5/in Vinod Patel and S/in Kisrc a Pare' a-a za 'ad ii'cr :e a c1a' "a ces 
of /4/s. BSPL, however, he could riot cxo.'ain sat ctonli)/ about remaining 
entries of illicit clearances. Thererore, it can oe urIG!sputed'y concl& c/ac! toat 

in case of remaining entries pertaining to clearances from the unit of 14/s. 
BSPL,, no ,nvoices are issued ana o payr'ient o diL'y /as7'ade" 

L 'm cIS uoe 

6.3 The statements of transporters, namely, M/s. Bhumi Transport on 4.10.2010, 

6.4.2010, 15.6.2011, M/s. Bhatinda Rampura Carriers on 5.4.2011 & 2g.06.20i, NI/s. 

Bikaner Punjab Haryana Roadlines on 5.4.2011 & 15.6.2011, NI/s. Ludhiana Gujara 

Roadlines on 6.4.2011 and 15.6.2011, NI/s. New Jai Shankar Transport Co. on 4.13.2010; 

6.4.011 and 6.7.2011, Shri Gurunanak Road Carriers on 24.2.201? and 6.7.2011, MIs. 

Vardhrnan Transport on 6.4.2011 and 24.6.2011 and NI/s. R. K. Transport on 7.4.2011 

and 15.6.011 were recorded under Section 14 of the Act and these statements revealed 

that Appellant No. 1 was involved in clearances of unaccounted and non duty paid 

excisable goods; that the transporters did not have their own trucks and they supplied 

trucks to Appellant No. 1 on commission basis; that they noted down truck number, piot 

number of ship breaker, in their Booking / Trip Registers along with tne correspondino, 
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invoices, however, where no invoice vves ssued, r•ctJ wes mentioned in their resters. 

fine that tne records recoverec from dnspoters I av decooea, expaInC anu 

corroborated in very elaborate manner by incorporating scanned !mages of 

document/records from Pare No. 4 to Pare No. O.2 of the Show Cause Notice. e 

investigation also gathered details from the registers maintained at te gate by the offic 

of Gujarat Maritime Board and the lower adjudicating author nas recoroec as ncar 

"3.5 I further find that the DGC.t7 conducted search at the p.ises 
of the major Broker at Bhavnagar and severe; 1na1rn1fl8 2g dccumen?3 
substantiating the above intelligence were recovered Searches were 
a/so conducted at the premises of transporters> sh!0-breakLr7g units, 
Rolling mi/is etc. The pre/iminaty scrutiny of the documents resumed 
during searches has fully validated the 

inte//1gence. 

3.6 The DGCEI a/so conducted investigation at the check post 
maintained by Gujarat Xiar'time Board '&B,iJ. The 4B is a statutoty 
authority and maintain records of/n and out movement of the vehicles 
at the shio breaking yard which consist details viz. Date, Vehicle Type, 
Vehicle No., Permit iVo., Purpose, £ & Out time etc. in respect of 
vehicles to whom monthly permits were L5SUEC. On comparison of these 
details with Tho / Booking Registers of the above h'-arisporters; in 
respect of majority of case, the entn,' of the trucks in Tho Registers are 
found ta/lied with the entries contained Record / Register of 

3.7.1 The investigation conducted with transporters and from the 
statements recorded of different transoort operators revealed that 
whenever the entries were made in the registers of transport operators> 
the goods were certainly loaded from the sho breaidng plot. The details 
are entered in the trio/booking register mairitafried by the transporters 
and trucks provided by them to the ship breaking units> scrap 7aviflg 
weight from 24 MT to 28 MT  ere t"anspo're.i The 200k/ng oi 
and its ently in Alang 5h1p breaking yard was further confirmed by the 
registers maintained by the GYvlB. Shri Vay KBansai Author/sad 
Signatoiy of M/s BSPL gave statern ent before DGcE1, he was confronted 
with the entries found in the registers of the transporters where no 
corresponding in voices were fowd to be issued by them or by their 
group of companies but he could not tender any tenable explanation. 

3. Z2 As per the prevailing practice for transport of scran from A.ng> 
the drivers pay entiy fees to GMB and bring their rucks ins/cia 
recycling yard only when they are sure of getting full truck load and 
agreed freight charges, Further from the statement of the transcorters 
it is dear and undisputed fact that the indents for trucks were always 
p/aced after the sale deal WaS finalized so as to avoid any kind of 
unnecessaiy charge to be paid to the truck owners. Further, / find that 
there is no scope of any other truck to get the goods ior loading dYecti' 
in the event of cancellation by some sh/o breakers. Therefore, I Thd 
that once the deal is finalized between byer and seViai, then cniiv the 
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transport operators are contcced and truc is booked for transport of 

goods from the intended ship recycling yarc The racts is rrcrer 

supported by the ently made in the GMB register and fees paid by the 
truck driver for entering In the s/7o recycling yarc, Alang. The 

statements of transport operators are supported y the entries in the 

GMB registers and further corroborated by non satisfactory reply given 

by Shri VUay K.5ansa/ in this regard. Further, Shri V/jay K. Bansal was 

not able to given any satisfactory proof regard/rig cancel/at/on of trucks 

and deals with the buyers regarding entries that have not been 

correlated with the entries of G/v18 and entries in the register of 

transport operators. Thus from the annexure prepared on the Oasis of 

registers of transporters, registers of GMB and on the basis of average 
load carried by the truck from the premise of i'i /s BSPL, I fi1d that 

excisable goods as worked out in Arnexure, obtained from ship 

breaking yard was removed c/andestine/ without issuance of proper 

Central Excise invoice and without payment of proper Central Excise 

duty'. 
3.7.3 it is note-worthy to mention that the Th/3ooig Registers are 
maintained by the transporters Zi their ordinary course of business and 

Truck Number and Name of the aoker mentioned in the Th Register 

are also tallied with tne dera'ls of rue -vo'ces 'ssea oy the 5r 

Breakers. Thus, authentic/b,, of Tr.o / Booking Registers maintained by 

them cannot be ruled out in v'ew of its corr000rat'on 'ith the records 
of GMB. I, therefore, find that in respect of those entries contained Zn 

Trio/Booking Registers pertaining to M/s BSPL where no correspond/rig 

invoices are issued; goods have been c/eared clandestinely without 
Payment of Central Excise duty by 14 / s BSPL. Accordingiy, allegation 
in the Show Cause Notice that 14/s BSPL has c/eared the 5h10-break'17g 
goods is proved. I, therefore, find that in reDect of those entr'es 
contained in Tri;o/Booking Registers pertaining to 14/s BSPL where no 

corresponding invoices are issuec goods have been c/eared 
clandestinely without payment or central Excise oity by 14/s 
Therefore, from the outcome of the 
investigation with transporter and evidences obtained from G748. I find 
that 14/s. BSPL has evaded Central Excise Duty by c/andestine removal 
of excisable goods." 

6.4 Appellant No. 1 has contended that the ower adjudcatng c1i has n:t 

allowed cross-examination of one Shri Mahendrabha A. Rana, Partner of V/s. 

Maruti Metal Industries, Bhavnagar ano therefore, the p•rncpes 01 natura JuScce 

have been violated. In this regard, ff.nd that the ower adjuccadng authcrty has 

held as under :- 

fl3, 
11..! I further find that there is no provision in the Central 

Excise Law for seeking cross-examination. i-/on 'tie Madras High Court in the 
case of K. Ba/an v/s Govt. of India reported in 1982 ELfl'O1O)386,Madras, 
had held that right to cross examination is not necessarily a part of 
reasonable opportunity and depends upon the facts and drcurnstances of 
each case. It largely depends upon the aqiva7cating author/by, who is nor 
guided by the ru/es of evidence as such who most offer such opportunity to 
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the party concerned as WOUld assure hfr pronr ortunity to defend h1nseIf 

The case of K. Ba/an V/s Govt of Lidia reported 117 1982 E. 7:1010)385 was 

disttriguihed by Hon 'ble Tribunal Ahrnedabad in AR)f IZBRES PV7. LTD. 

Versus COMMISSIONER OF C. EX, Al-/MEDABAD-Il røorted at 2014 (11) 

EL. T 529 (Th - Ahmd.) wherein it was held as unoër:- 

'33. In K Ba/an 's case (supra), the Hon 'b/c Mathas High Court states that the 

necessity of cross examination apena upon the facts &'d circumstances of 
each case. The Adjudicating Authorlly has to 've au oppa'runJLy to the party 
concerned as wou/d assure hh'n proper opportunity to defend h11rise/f 

Opportunity of cross exam/nation is given wherever it i reiëvan, justified and 

genuine and is not for protracting the proceedings. The decision in G7C 

Industries case (supra) is' again to the effect that cross examination cavuot be 

granted as a matter of routine and is to depend upon the facts of each case. 

This Thbuna/ decisions cited in we 'aL-ce of  10-10-2008 are &5o to s'r ar 

effect - that cross examination is not a/ways a rriandatory procedure to be 

adopted in all cases, The request shou!d not be di5mis5ed arbi-arL'y or without 

exercising its discretion in the facts of each case. The A ucñcatingAuthority may 

refuse cross  examination forjustiflabi reasons... 

3i1.2 Similarly, in the case of Akankshacm Ply-N-Wood Pit Ltd vs. 

Comrnr. of Cus. & C&, Aurangabad cevorted at 2004 (177,) EL T 1150 (Iii. 

Mumbai), Hon 'ble Tribunal, in their crdr, in para 6 has held as unar: 

6 Their contentions that pr/nc/p/es of natura/jLisrice are violated 

inasmuch as cross-exam/nation of persons, w'ose statements are relied upon> 

has to be weighed in the fight of the facts that a/i the statements relied unon 
were placed before them. They had all the opDcrcLnity to demolish these 
statements during the proceedings. oss-exarninatici? centiot be d&red as a 
matter of r(ght in departmental proceedings;, 

3.113 Further, the Hon'bie Thbunat in the case of M/s. BeauyDs's V 

CCE, Chennai repoitedin 2001 (136) EL T339 (Tn. -Qennai) has observed that 
Non-a vailabilhty of witnesses for cross- exam'datian not a fatal flaw L'ven the 

findings are based on document about which t/ere is no credible explanation 
and nothing on record to show statements not vo/untaty or effectively retracted 
within dose proxiThity of the tiThe these were ctained. 

3 11.4 In view of above facts. I find that reauest for cross-exam/nation 
Noticees does not merit consideration and hence cannot be accecèd to. 

3.12 It is also worth noting that no net-sons v!th wham DGCET have 
carried out invest(gation have retracted their statements. Therefore,, testimony 
of entries in the private records of5hn1 V/nod Pate! and S/-in! K'shore Pate! cannot 

be doubted and the truth deposed by Vitnesses during the course of 
invest(gation is' valid and reliable for the proceedings before me  In as much as 
the statements of various persons recoroèd by DGcEZ corroborate the 
transactions contained in prtvate records seted from 5/'ji  V'nod Pate! and Shni 
ihore Pate/," 

mphass suppec 
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64.i I find that the request for cross-examinson of Shri ahendra A. Rana, 

Partner of MIS.  Maruti Metal industries, Bhavnagar has been approprteiy dealt 

with by the lower adjudicating authority, espedaily considering the fact that 

AppeUant No. I and/or Appellant No. 2 have not even appaaad before 

authorfty for personal hearing despite many op ortunities given. Request fcr cross-

examination looses legal sanctity when one is not keen to avail benefit of perscna 

hearing where they could have even explained their point of view as to 

examination was essential. This has not beer expalned even 

Memorandum. in view of these facts, I find that 

adjudicating authority do not merit any intenerence. 

cross-

ppea 

ower 

.4.2 I find that Appellant No. 2 and r - '" . vO LCrke eaborae 

statements under Section 14 of the Act during investation have adrnced (on being 

confronted with the incriminating DiariesfNotebcoks  etc) that the entries showing 

transactions and not tallying with their statutory records are related to the goods 

cleared by Appellant No. 1 in clandestine manner without issuance of invoices a:ii 

without payment of CE duty. Further, records recovered from 

Board, capturing movement of trucks, also corrocorate the detais of ansacdc:s 

for which no CE duty was paid. I find that Appeant No. I is trying to blow hoc and 

cold together, inasmuch as on one hand they are admdng that they nave ceared 

the impugned goods clandestinely and on the 

evasion without any evidences in their favour. 

other rend they are contesting duty 

r'- -r-' :-r,:r !.r rr - d. s 

impugned order are appropriate and cross — examination do not have bearing on 

the outcome of the case, as because there are overheiming documentani and oral 

evidences against Appellant No. 1. i would like to rely upon judgment of the Hon'bie 

Madras High Court in the case of MIs.  Lawn Texthe Mills PVc. L. reported as 2018-

TIQL-1924-Honble CESTAT-MAD-CX wherein it has been held that: 

tl3O The above facts will cle i/ .uovv Lh8L ne allegation .'s L//C &f 
clandestine removal. It may be t -ue that the burden of proving such an 
allegation is on the Department. Hovever. clandestine removal with an 

intention to evade payment of ditv is a/ways cne in a secrete manner 

and not as an open transaction for the DeparEment to medateiv céed 
the same. Therefore, in case of clandestine removal. vvere 5ecrec/es 
involved, there may be cases where direct docrientar/ evidence will not 
be available. Howeve,. based on the seized records, if the Deoartrnent is 
able to prima fade establish the case of clandestine removal and the 

assessee is not able to give any tus/b/e expiriation for the same, then 
the allegation of clandestine removal has to be held to be pro ve  in other 
words, the standard and degree of proof which is required in such cases, 
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may not e the same, as in ot'er cases ñe L no allegaL7on of 

dandestine removal." 
mphasis supea 

6.5 In the instant case the incriminating private records seized 

investigation have been duly corroborated by Appellant No. 2 and Appeia No. 3, 

in their statements and also or records of Gujarat aritime 3oarc. therefore, 

uphold demand of Central Excise duty of Rs. 41,93,293/- as detailed in Arnexure — 

TR.1.2 of the Show Cause Notice. 

56 Regarding Central Excise duty of Rs. I 1,933/- as per Anne)ures VK-1 and 

VK-2 on the goods clandestinely removed, Aooel!cnt No. I, inter a//a, contended 

that the charge of clandestine removal of the goods coud not be confirmed on the 

basis of statements on records recovered from third parties, without carrying cut 

investigation at raw material suppliers and buyers' end and without proving financi 

flow back. 

6.6.1 I find that the lower adjudicating authority has very correctly confirmed the 

demand of CE duty, inasmuch as for estabs emanc1 raised by, the investigation 

has been carried out in depth, elaborate and holistic manner. Author/Vrter of 

private diaries/notebook have ascertained and brokers involved, i.e. Appeant No 

and Appellant No. 4 have been extensively interrogated and diaries cecoded 

scrupulously to establish the charge of clandestine remova against ApQeant Not. 

i find from Page No. 27 to 54 of the Snow Cause Notice narrating Statements of 

Appellant No. 3 dated 19.4.2010, dated 20.42B1O, acted 23.12.20i0, dated 

03.1.2011 and dated 26.2.2011 wherein he has, inter a/ia, explained, decoded and 

accepted the details like Plot No., size of the goods, rate of goods, amount of sales 

proceeds etc. noted down in the private records/diaries in very exhaustive manner. 

Similarly, I find from Page No. 27 to 54 of the Show Cause Notice nan-ad 

Statements of Shri Kishore Patel (i.e. brother of Apoe lant No. 3) dated 23.233 

and dated 1709.2010 and 1.12.2010 wherein he also explained and corroborated 

details of clandestine removal in respect of Appeant No. I 

6.7 1 find demand of CE duty of Rs. 19,74,939/- has been arrived at on the basis 

of Diaries and other private records -ecovered during investigation. The details 

contained In the said Diary mentions amongst other details, dates of clearances, 

quantity, -ate, address of plot number of Apeiiant No. I etc. from where the said 

transactions of clandestine removal were recorded. Authenticity and veracity of the 
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diaries and private records have teen ampiy es:ebshed an corroborated in the 

present case vide statements of Appeant No. 3 and Shri Kishore ate end answer 

to Question Nos. 10 to Question No. 19 of the Statement o Appeuant No. 2 catea 

25.2.2013 also lend credence to the authenticity of the unaccounted transactions in 

this regard. The inescapable inference that can be drawn from the avaabe 

evidences is that the transactions recorded in the recovered Diaries and other records 

are genuine and not imaginary or rough detas, iike estimates as has been aternpted 

to be made out by Appellants and therefore, importance of private diaries and 

confessional statements recorded in connection wcn tnese ciaries cannot e wrtUed 

down by bald submissions of the Appeant No. 1. The lower adjudicating author' 

has arrived at his findings at Pare 3.14 of the impugned order on. the basis of 

appreciation of the relevant pages of the said diaries cOntaining detas of tese 

clandestine removals. Statements of Appaant No. 3 and Appean: No. have aso 

been recorded on 19.4.2010 and 20.4.2310 where modus opranc7 and decoding of 

details of Diaries have been explained at length. 

6.7.1 In view of above evidences and statements of Appeant No. 2, Appellant 

No. 3, Appellant No. 4 and statement of Shri Mahendrabhai Rena dated 1.1.2011, 

I find tha. demand of CE duty of Rs. 4:,3,293/- + Rs. ote 

Rs.61,58,232/- has been correctly confirmed by the ower acjudicating authority 

as detailed in Para 3.25 of the impugned order. 

6.8 1 find that the statements recorded during course of investigation are 

substantial piece of evidences, duly corroborated vhich nave not been retracted at 

any stage by the statement makers and therefore, as per the setded lega osition 

sanctity of the same cannot be undermined by bald arguments only. I further find 

that the authenticity of the records seized from the premises of Appeant No. I end 

other premises have been duly corroborated and taied with the records of Appellant 

No. 1 and CE duty  on the clandestine ciecrances of the goods non accounted for in 

the record of Appellant No. 1 have been raised. The Hon'bie CESTAT in the case of 

Lawn Textile Mills Pvt. Ltd. reported as 2018-TIOL-1924-HC-MAD-CX has held as 

3O. The above facts will deanv show that the allegation is one of 
clandestine removal. It may be true that the burden of Dro.'7rg such an 
allegation is on the Deparb-nent. Hoviever, clandestine removal with an 

intention to evade payment of duti is always done in a secrete manner 
and not as an open transaction for the De.Dartment to immediate/v detect 
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the same. Therefore, in case of clandesYie removal, vhere secrecies 
involved, there may be cases where direct doctmentaiy evidence will not 

be available. However, based on the seized recora, if the Deøartment is 

able to prima fade establish the case of clandestine removal and the 

assessee is not able to give any plausible exolanation for the same, then 

the allegation of clandestine removal has to be held to be orovec! in 

other words, the standard and degree of oroof vM!c is reauired in such 
cases. may not be the same. as in other cases where there is no 

allegation of clandestine removal.  

31. As noticed above, the assessee has not denied any of the ailegatins, 

which were put forth excepz for s pie and rs,' re acr c  

assessee had sufricient recoras LO esLo./isIi r,sr ;11noc;ct. .OL/?/;i  

pre vented the Manaqing Director to say so while makig the retraction. 

There was no attempt made by the assessee to state their case by 

coming forward to give a statement and orodudria records The 

allegation of parallel Invoicing has not been cisproved in the manner 

known to law. Thus, we find that the Ac7udicating Authoniy, the 

Appellate Authority as well as the Thbunal concurred on facts and each 

of them has given independent reasons for their conclusion. 

32. Thus, in the absence of any perversity in the fincYng, the Court cannot 

interfere with the factual fincing recorded by the authorities as wail as 
the Tribunal, as the scope of the ap.oeai before this Court under Section 

35G of the Central Excise Act is to decide of a substantial quest'n afla 

We find there is no question of law. much less a suostantia! question of 

law arising for consideration in the instant case. Thus, the appeai filed by 
the assessee Is dismissed." 

Emhasis supplied 

6.9 Appeliant No. 1 has argued that demand o duty cannot be confirmed on 

the basis of private records and third party statements without support of other 

evidences Uke production details, statement of buyers, transporters, etc. in this 

regard, I find that both the key persons of Appeant No. 1. transporter, brokers, 

Authorised signatory, writer of private Diaries / Notebooks etc. have categcricay 

admitted and identified the entries in the private inCriminating records. Further, 

brokers and transporters have admitted to have Sold / transported goods 

belonging to Appellant No. 1 without nvoces ana wiuiout pym . C 

I also find that the demand has been computed on the basis of Annexures 

prepared based on private incrImInating records recovered during searches carried 

out at the premises of Appellant No. I and same have also been tailiad with the 

statutory record of Appellant No. ana au vta n<s invovea n tne case nave 

LOrroDorated tne evidences gatherec curing nvetgaton no uere3re, oema 

cannot be said to confirmed without concrete evidence and statements. 
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6.10 it is a fact that no statement has been retraceci aid hence, the statements have 

suffident evidentiary value. I find that aU evidences in the case are a anc nard 

evidences and are sufficiently proving the case against the appeants. in this regard, I 

rely upon the decision of the Hon'ble CESTAT in the case of Om Pra<ash Agan/va. reported 

as 2017 (346) ELT 125 Tri-Del) wherein it has been hed as under 

"5. 1 note that in both the proceedirgs a/most identicai' set of facts 

were involved. The allegation was that based on evidences collected 

from the suppliers' side, unaccounted receiot and further hacture 

of dutiable items by the appellant was sought to be sustainso 
Admittedly, the case is not oni based on the material evidence 

collected from the supplier's end and a/so as corroborated by the 

responsible persons of the suodiler's end. The receipt and use of the 

such unaccounted raw materials for farther man uraci. re has apparently 

been admitted by the appellants and due duty short paid has a/50 been 

discharged during the course of in vastigation itsel The appellants great 

emnhasis on non-availability of the further corroboration by way of 

detaiis of transport, money rece,pt, etci In the present case, the 

evidences collected from the sonlier's site is categoilcal and cannot be 

disc uted. The private records of the suollers have been corroborated 
and admitted for the correctness of their contents Lw the oersons who 
were in-charge of the supplier's units. Wien such e½dence was brought 

before the partner of the appellant's unit, he categoricali)' ath77itted 

unaccounted clearance of dutiable items. However: he did not name the 
buyers to whom such products were sold. In such 5itUatTO17  it Is strange 

that the appellant has taken a c/ca that the department has not 

established the details of buyers &'-id transoort of the flnished aoode to 
such buyers. It is seen that tne records rr,atnrained cy me supoilers,  
which were affirmed by the oersons In-charge cannot ôe brushed aside. 

It is not the case of the appellant that the suppliers maintained such 
records only to falsely implicate the appellant. In fact, the supoi of 

unaccounted raw materials has been corroborated by the partner of the 
appellant's firm. In such situation, it is not tenable for the appellant to, 
novv in the appeal stage, raise the point by requirement of cross-
examination, etc. Admittedly, none of the private records or the 

statements given have been retracted or later contested for their 
auLnenticity. In tne appeal before tie /riDuna. me aoeiiant 's maK/rq 

a belated assertion that the statement by the cc rtne,r of the appellant-

firm is not voluntaty. Various case laws relied upon by the appellants 

are not of any support in the present case. In the cases involving 
unaccounted manufacture, the evidence of each case are to be 
appreciated for conclusion. As noted &read, the third cart/s reccrc& 
at the supplier's side as affirmed by the cerson in-charae and further 

corroborated by the appellant cannot be discowited or,,v on the around 

of further evidences like transportation and receict of money has not 
been proved. In a clandestine n an ifdi and clearance., each stage 
of operation cannot be estabilshea 'lith precision. On careful 
consideration of the grounds of appeal and the findings in the impugned 
order, I find no reason to interfere w'th the findings recorded by the 
lower authority. Accordingi)'. the appeals are dismissed" 
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rEmohasis supped] 

6.11 1 also rely on the decision in the case of M/s. Hary'ana Steel & A1oys Ltd. 

reported as 2017 (355) ELT 451 (TrL-De.) wherein it has been held that private records 

seized from the possession of appellant's employee at the time of search showing entries 

for accounted as well as unaccounted goods which have been explained in detail and 

disclosed y GM of the factory tally with invoices / gate pass is trusvorhy; that 

statement of employee running into several pages and containing detailed knowedge to 

be considered reliable. I also rely or. the decision in the case of MIS. Ramchandra Rexins 

Pvt. Ltd. reported as 2014 (302) ELT A61 (S.C.) wherein similar view has been taken by 

the Hor'bie Supreme Court. 

6.12 It is settled law that in cases of clandestine removaL, tne eparnt .3 ; 

required to prove duty evasion with mathematical precision. My this view is di.y 

supported by judgments of the H on'bie Supreme Court in the cases of Shri Shah 

Gurnanmal reported as 1983 (13) ELT 1631 (SC) &AafiotTexties (I)?. Ltd. reported 

as 2009 (235) ELT 587 (SC). 

6.13 The staternen, if not retracted, are legal. an:d vad in the eyes of Law and have 

to be considered as corroborative evidences as held in the cases of Naresh J. Sukhawari 

reported as 1996 (83) ELT 258 (SC) and Rakesh Kumar Garg reported as 2015 (331) ELT 

321 HC-Delhi. I find that Statement a.dmitdng dearances of goods without payment of 

Central Exdse duty and without issuing invoices are inculpatory and specific and not 

retracted and hence, admissible as held in the case of M/s. Hi Tech Adrasves Ltd. renorted 

as 2017 (346) ELT 606 Tri.-DeL): 

14. On careful consideration of the facts and circumstances as 
outlined above, I find that the statement of Director is the Lasis for 
the demand. The statement is lncu/ato.ry and is specific. The Director 
c/early admitted that the documents/private records recovered by the 
officers contained details of procurement of raw materials as weL' as 
clearance of finished goods wiTh and vthout payment of duty. This 
fact is further strengthened by the observation that many entries in 
the private documents are covered by the invoices issued by e 
assessee on which duty stands paid. The Director has clear/v admitted 
the truth of the charts as well as ciandestInc clearance of §oos 
covered by the entries in the orivate notebooks which are not covered 
by the in voices. Such statement is admissIble as evidnce as has been 
held by the Apex Court i'7 the case of Systems & 'om.00nents Pvt. Ltd  
1sucra). The activities of clandestine nature is reQuired to be proved 

Page23 o:29 



pp2 NC: 'f2/53,532i74 !',R'27 

by sufr7c/ent p05/tive evidences however. he facts presented in each 

mdi v/dual case are required to be scrutThlzad and examined 

independently. The department in this case has railed LipOn tue 

confessional statement of the Director wi7ich is a/so suoøorted by the 
mentioned entries in the private records. There is no averment that 

the statement has been taken under duress. 

15 In view of the foregoing, I id that the commissioner 
(Appeals) has erred in taking the view that there is not enough 

evidence of clandestine remove! of goods. Even though the statement 

of Shri Sanjay Kejriwal, who is said to be the author of the private 
records recovered has not been recordea, it stands admitted by Shri 

Tekriwal, Director about the truth of the contents of the private 
notebooks. consequently, i find no reason to disallow this piece of 

evidence/' 
[Emphasis suppiiedJ 

6.14 1 am of the considered view that the aomted facts need no: be craved 

as has been held by the Hon'ble CESTAT . the cases of Alex Industries reported as 

2008 (230) ELT 0073 (Tri-Mumbal) and M/s. DMne Solutions reported as 2006 

(206) E.L.T. 1005 (Tn. (Chennal). Hon'bie CESTAT in the case of M/s. Karori Engg. 

Works reported as 2004 (166) ET. 373 (Th. DeL) has also held that 

Admission/Confession is a substantiai piece of evidence, vhich can be used against 

the maker. Therefore, the Appeant's reance on various case laws are not 

applicable in light of the positive evidences avaflabie in this case as discussed above 

and in the impugned order. Hon'ble CESTAT in the case of M/s. N R Sponge Ltd 

reported as 2015 (328) ELT 453 (Tri-Dei) has also raid that when Preponderance 

of probability was against the Appellant, pleading of no Lments -ecordec frcT 

buyers, no excess electricity consumticn found, no raw material purchase found 

unaccou Led and no Input-outpuL dt•J c c a w S O uSE. 

6.15 In. view of above, I find that the contentions raised by Appeliant No. 1 are 

of no hep to them and the Department has adduced sufficient oral and documentary 

corroborative evidences to demonstrate that the Appellants were engaged in 

clandestine removal of the goods. I, therefore, fnd that the confirmation of demand 

of Central Excise duty of 61,68,232/- by the lower adjudicating authority is correct, 

legal and proper. 

6.16 Ic is natural consequence that the conflrmed demand o. Rs. 6 ;5,232/ 5 

required to be paid along with interest at applicable rate under Section I:AA of the 

Act. I, therefore, uphold order of recovery of nterest under the impugned croer. 
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Si] I fnd that this is a case of dandestine cearances of the goods which has 

been established. The ingredient for invoking extended period of demand and 

imposing penalty under proviso to Section IlAC of the Act are aso avaabie in the 

case as held by the Hon'ble CESTAT in the case of Sun Microsystems Inca 

reported as 2016 (339) E.L.T. 475 (Tn. BangS) and hence, the impugned order has 

correctly imposed penalty of Rs. 51,68,232/- under Section 11AC(I of the Act on 

AppeUant No. 1. The lower adjudicating autnor' nas a read ccrrecdy granted 

option of reduced penalty of 25 % to the Appeant o. on th contons, as per 

Section IIAC of the Act. 

7. Regarding confirmation of demand of duty of Rs. 94,23,9g3/- (Annexure — 

UV-1 to the SCN) on the ground of uroer-valuation, Appellant No. I has submitted 

that the said charge has been confirmea on tne basis c the rates obtained 

from various market research agencies which were higher than rates dedarad by 

Appeant No. 1 in Central Excise invoices; that as per Section 4 of the Act, once 

prevailing at the time and place of removal is reievant for the purpose of assessment 

of duty and the transaction value charged by Apeant to dfferent customers for 

assessment purpose must be accepted; that the demand raised by the oeparment 

by rejecting the transaction value on the basis of rates obtained from market 

research agencies is liable to be set aside. 

•7 r- .- A — -- e owe1 uJUuICaUfl9 2Uu u rg 0 u 

inter alia, giving findings as under :- 

3. 15 The Show Cause Notice &eged evasion of Central Excise dufy by 
way of under-valuation of the goods obtained out or break'rig up of shas. 

It is not in dispute that various Research Agencies circulate the rlce 
considering all the factors of demand and supply and there is no reason 
that prices circulated by such agencies are unrealistic one. It is in this 
backdrop that even shi;o Breakers/ Brokers/Buyers also subsc,-ybe to such 

market research agencies to have an idea of prevailing prices so as to 
enable them to sell their goods at maximum rate. It is aiso not in disate 
that the re-rollable plates rang/na from sie 8mm (4 Ant) to 25 (14Am) 
are emerged out of breaking uc of ships and the maiohiy of re-rolVable 
plates emerged of break/na of shios are of 12 mm sie. In order to 
sibstant,ate this allegarior, 'e LGCEI concucrea r'a r'/  w'r'' ic  

marketing research agencies Including M/s Major & 14/nor with reference 
to at-icing data of various which revealed that day to day price of 12mm 
sie of plates is almost equiva!ert to the averaae price of all SIZC within 

the ranae of 8mm to 25mm.  
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316 On comparison of L::e puce men ii the 117  voices of/ BIL 

visàv/s of the prices circulated by /s. Major & M/no it was cisc revealed 

that in many cases the transaction value declared by the //s BIL were far 

less than the actual value prevailing in the market during the respective 
period. The shio-breakers have, by not dedaring the actual sue 7 thickness 
of MS Plates cleared by them, undervalued MS Re-rollab!e P'ates so as to 

enable them to declare on/v part of the value of such goods in the in voices 

and collect the differential value1  over and above the dedared invoice 
value1  by way of unaccounted cash amounts.  

3.17 In view of the above, I agree with the content/on of the D&CEI 

that minor variation ía price is obvious considering various factors like 
payment terms, Quantity & Quality of the goode, relation wurn buyers, 
demand and supply situation, therefore, 2% difference in price is 
considerable one. As stated above, Brokers / 5h10 Breakers / Bu,ers take 
the reference of the price quoted by market research agencies like M/s. 
Major and Minor. I, therefre, find and hold that there is no reason to 
doubt that price quoted by M/s. Major and Minor is actual one variation of 
'+/- 2%) i.e. rates of Plates and Sc-ari 2% lesser than the rate of M/s.  

Mator and Minor is considerable. 1, therefore, fuiy agree with the view 

adopted by DGCEI that duty short paid on accou'7t of variation of price 

more than 2% is on account of undervaluation of the goode and rifrtiy 
recoverable from M/s BSPL. Further, I also find that a large number shio 
breaking units, dealers from A tang and brokers were member of M/s Steel 
rates and were receiving day to day updated on the daily price rates of 

shio breaking mater/a/s thorough SMS alerts and ema/is. It/s also revealed 
that M/s Steefrates were aaodng the most scientific arid approorlate 
analysis of the data gathered by them. The Shic breakers were fu1/ aware 

of the rates of the scraogeneratd form sh breaking arid  
undervalued the goods with intent to evade oa'rnent of Central Excise 
duty. Thus analysis of the rates provided byJPC, Koikatta proves that M/s 
BSPL and has undervalued their excisable acods with intent to evade 
payment of Central Excise duty & thus based on the calculation done by 
DGcEI I find that M/s BSPL have evaded central Excise Duty of PS.  

94123/ 993/-." 

[Emphasis supplled 

7.2 1 flnd that demand of Rs. 94,23,993/- ãS been confirmed or the ground 

that Appellant No. 1 was fully aware of actual rates of tre scrap generated from 

ship breaking and intentionally undervued the goods with intent to evade 

payment of CE duty. The lower adjucating. authority has affirmed the vauador 

as per rates ascertained from the reputed market research agency. 

7.2.1 1 also find that valuation of goods has been arrived at after scientific anaysis 

of the data reieased by Joint Plant Cornmfttee, an instftution empowered by nistry 

of Steel, Govt. of India and market research agencies i.e. M/s. Major & Minor and 

M/s. Steelrate. Appellant has not disputed the said analysis, however, contested 
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that no excess payment over a - t': .'-.; 
3 I _. '-. - 

find that Appeant No. 2. 1 in his statemeric datec 2.iI3 ras admted tna they 

did not mention the thickness of the piates the invoices. Reievant Q.2 and its 

answer read as under :- 

"Q.52 Do you mention the Thickness of pares on the invoices? f 
since when? 
A.52 During the earlier ericd, vie not mention the thickness of the 
plates in the invoices. Since mio cf20t. Ne have started cecartn the 
thickness of the plates in ire Th voices." 

7.2.2 The contention that t rsaccn aue decrec, in 'The invoices unde: 

Section 4 of the Act cannot be rejected does not have force. 

No.1 is invoived in clandestine ciecrances and they did not specify the 

grade/quality of the goods in the invoice and ciaries seizeci from A peiant I\c 

3 and Shri Kishore Patel, which contained detaiis of cash transaciions 

various Brokers I Transporters Angadias. Therefore, am of the ve.v that 

appellant failed to establish the gade and qua - _3 L L ' '. '..- ..-' L. 

the lower prices adopted by them and hence The pugned order is egai and 

roper in this regard. Hence,  uOd ccnfrmaticn oi CE ci 

g4,37993,f along with interest under Section of the Act. 

7.3 1 ao not find the impugned order Drcer anc accorohg;y, upnoc contirmatcn 

of CE du'/ of g4,23,993/- along with incerest thereupon and uivaient penaity under 

Section IIAC of the Act relying upon the case aws as under 

(i) ISMT Ltd. I CSTL 298 Tri-Mum). 

'7. Hon 'b/e High court of Maocas ned an 000CSiOfl cc decide the tsses 

whether discharge of duty before issuance of show cause notice shall grant 

immunity from penalty under Sect/on 1MC of Central &c;e Act,  1944,. in 

the case of CCE, Madural v. Metal Powder Co. Ltd, 2014 (303) EL. 71 

(Mad.). It is held that the aneit' is ,ounlshrnent for an act of deiberats 

deception by an assessee with the intent to evade duiv adopting any of the 

means mentioned in Section 11iC of the CenLra11Exdse Acr 1944. The facts 

and drcumstances of the case as we/i as the rnodus ocerandi fohed by 

the appellants in the present case cnsthate that they had de1enate 

intention to evade duty thout incius1on of o'e.oxt note amourr 117 the 

assessable value of goods. 7his cciid not have been noticed without 

in'estigation. Therefore the ari,oeiiant does not deserve any consideration 

of leniency'. Accordingly, penalt/ jm.00sed under Section 11AC is con flrrned." 
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(ii) DXN Manufacturing P. 2017 - O ('U .h.J 

'15. Having found that the invocat1on of extended peilod is 1u5tir7ed, 

the provisions of Section L1AC will statutorli require to be invoked and 
hence penalty equal to fhedutv or differential duty determined will 

necessarily have to be imposed. n arnving at rms conclusion, we craw 

sustenance from the ratio laid down ôy the Hon'ble Apex court in the 
landmark judgment of UOI v. Dharamendra Textile Processors - 2008 
(231) EL. 7 3(5. C) and the sithsequentjud'rnent in UQI i. Rejastl;an 

Spinning & Weaving Mills - 2O0 '23 E_ — S (S /cccrc'; /, 'ic 

hold that appellants fri/s. DXN Herbal Manirfactuna cannot escape the 

penalty of Rs. 2,03,04,544/- imposed on them under Section hA C of the 
Central Excise Act; 1944 as ordered D ze ac4uchcai;g ac 

said penalty is therefore uphe/d/' 

8. Regarding imposition of penaty of Rs. 15 iakhs or. Appeant No. 2 under 

Rule 26(1) of the CER, I find that Appeian No. nas am!tcea ns nvovement n 

duty evasion in his statement dated 26.3.2013. 1 find that Rule 26(1) of the Central 

Excise Rules, 2002 reads as follows 

Rule 2-6. Penalty for certain offences, - 

1,) Any person who acquires possession o or is in any way concerned 
in transporting, removing, depositing, keeping, concealing, selling or 

purchasing, or in any other manner deals with, any excisable goads 
which he knows or has reason t belIeve are i/able to confiscation under 
the Act or these rules, shall be i/aA'e to a penalty net exceeaing the 

duty on such goods or two thousand rupees, whichever L greater. 

8.1 Appellant No. 2 has concemea himse removing and seng non-duty paid 

goods, which were liable to confiscation and penafty imposed is ac p -opohdonata 

and reasonable. Therefore, I hold that penal of Rs. 15 iakhs imposed on him under 

Rule 26(1) is justified and I uphold this pena t' as legal and proper. 

8.2 As discussed above from Pa ra 8 to 8.: his order, Appeant No. 2 has 

indulged hmseif in issuance of excisae invoices without accompanying goods and 

with the aid of such invoices the user availed ineligible benefit of Cenvat credit and 

thus, penalty has been correctly imposed by the lower adjudicating authority and I 

uphold the same. 

8.3 Regarding imposition of penalty of Rs. unoer -ue Lc c: 

CER on Apeilant No. 3, 1 find that Appeant No. 3 -'as adrn111ad h:is irvoivemeEt 

duty evasion 'ide his statements eated 19.04.2010, dated 23.42010, 

20.12.2010, dated 23.12.2010, dated 3.1.2311 and 25.2.2011. 1, therefore, find that 
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Appellant No. 3 has very much concerned getting non-duty aio goods 

removed and sold clandestinely, wfthout CE invoices and without oayment o Eduty, 

which were liable to confiscation and hence, -.'-' posed on Apneiiant 

No. 3 under Rule 26(1) of the CER. 

9. in view of my above findings, 

appeals flied by all three Appellants. 

uhod t,e impugned order and reject 

9.1 3ldi HJ d T T c- 

9.1. Appea.s flied by the Appellants are disposed off n above terms. 

iZTT 3.rrwr cc ) 

By R.P.A.D.  

1. M/s. Bansal Shipping Pvt. Ltd. 

Plot No. 158, Sosiyo Ship Breaking Yard, 

Office: Plot No. 2137, Near Golden Arc, 

Atabhai Ciowk, Sosiyo/Alang, Bhavnagar. 

2. Shri Vijay K. Bansal, Authorised Signatory, 

MIs. Bansal Shipping Pvt. Ltd. 

Piot No. 158, Sosiyo Ship Breaking Yard, 

Office: Plot No. 2137, Near Godert Arc, 

Atabhai Chowk, Sosiyo/Alang, Bhavnegar. 

3. Shri Vinodbhai Amarshibhai Patel, 

Plot No. 102, 

Iscon Mega City, 

Opposite Victoria Park, Bhavnagar. 

- 
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