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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 1994 an
appeal lies to:-
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classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, Asarwa Ahmedabad-
380016 in case of appeals other than as mentioned in para- 1(a) above

(i) . .. N . PPN
S i g od i v v ¥ P i v o (orfen) A, 2001, F a6 F s it
TR 3 250 AT ST SR | T A 0 R U Wi TAT, SEl 3R A 51, SS] 1 W S ST O A, 5
ZAY AT 50 WTE FY AF A1 50 707 =v0. & 9T 47 Fn 1,000/- 39, 5,000/~ FELATAL 10,000/ FTT F HullE w5 T

7= T T, HATYA Srftatier = e 7 oy  w=1as v1erze ¥ Avg g Gl of] Avators & 7.97% 201 701 TR0 5% 2T 20T

T AT e [t g R 7, A% 1 39 9T § gTAT AR WW%H’JFﬁ%"I SR ¥ 9T 20 £ | Sae wrasy (o 9k
HrAEF-9F F 7T 500/- 0 FT =474 A FHT FIAT AT 1/
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA~3({ as prescribed under Rule 6 of Centra) Excise (Appeal) Rules,
2001 and shall be accompanied against one which at lcast should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- wherc amount
of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour
of Asst. Re%lstrar of branch of any nominated public sector bank of the place where the bench ofan¥ nominated public sector bank of the place
where the bench of the Tribunal fs situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

®

S =i F gy i, B wfafm, 1994 F1 9T 86(1) T AR FATET PR, 1994, F Fraw 9(1) T Awm maiT T A S T8 F
AEAALE 1 T AR, R T AT T 9r291 3 (g ondv A7 A 2, S TR S 6 SE R (S A U0 SR 27T S16) 41 TA 4 6 5 1
T TR % AT, T2 AETRT HT ROT S0 AT T 37 3000 T0T TR, 7700 5 A7 q7 T35 F9, 5797 =90 77 50 =7 *77 7 2

EAT w4 1,000/~ 3T, 5,000/ 70 737 10,000/~ SV T i ST 478 1 J17 A9 B4 (ST 9pes BT AT, S AT ST

£ oTET F FETAF AT F AT F A of A I FIT AT TR 3% IT9E ZLRAT ST AT | S TR R O, 5 4 5
smqsm}m%qmﬁﬁﬁwﬁwﬁwmwﬁmﬁ TV TR 2 1 BRI AT (2 AET) % PO arameawm F S74 500/- 7 T ity o sy

FATENT ' .

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed ir inF S.T.
rescribed under Rule 9(1) of&he Service Tax Rules, 1994, and Shall be accoml;'arr)é)ed by a copy of the L;rder a;;; n nelo ich éi:ﬁ

e certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of sérvice tax & in
Rs. 5 Lakhs orléss, Rs.5000/- where the zmount of service tax & interest demanded & la P(zs bt not exceeding
gféggzgta'tl’.s#l?%rRasf,tlj(r)],(gg‘g)o/l;;»g}etr}:‘cet?esar’rt);#tnﬁgf_sirwceft?};( 8{ mtegesft demandeéigz %?nagty levied is more than fifty Lakhs rupees, in the form of

FOSS raft | Assis istrar of the bench of nominat, k slace where the ber i i
situated. / Application made for grant of stay sh§ll be accompanied hyanfeclgf Res.SO%/»].L cctor Bankof the place where the beach of Tribunal is

C tax terest dem penaity levied of
penalty levied is more than t




®

(i)

©

(iif)

i)

(vi)

(D)

F

()

P afafiam, 1994 1 97 86 1 30-a7eTdt (2) v (24) F st wf 91 woft wft, 3 3 g E G
P st 1994 86473 r , St T =, AT ATy, 1994, ¥ Franr 9(2) ve 9(24) ¥ a2 faifim waw
ST.-7 rm*m'{r'r)r TAE AT AT, T I TF fmm(qﬁ)%ﬁ%?ﬂrﬁr&*mﬂﬁﬁﬂ?&r%ﬁm%ﬂ%ﬁ?ﬂﬁﬁqﬁ
AT &7 =) AT ATIT ZT71 JHETAE ST AT TUTE, Fead TeTTE 9 ) HATET, F1 e ATFETFTOT ST 373 -3 Sor 33 o
;rmﬁ?_r{”ﬁ-wfrm;ﬂ—’rwm A T, F T T ) AT A AT €7 3 7w A7 R 3 A
The appeai under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as i

peal under sub ¢ n ) ,sh ST. rescribed under Rule 9 (2) & 9(2A
of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Centrat ExciP;e or Commissioner, Cegxtgal E)Ecis?:

(Appeals) (onc of which shall be a certified copy) and copy 6f the order passed by issi izi i issi
op e ARG 3 ! : ed copy 0 y the Commissioner authorizing the Assistant C
Deputy Commissioner of Central Excise/ Service Tax to file the appeal beE)re the Appellate Tribunal. . ommissioner or

farier ':(ﬁm?* 1994 1 o177 B ¥ SR FATH FT o AT A 9 2, 9 Arger F 9t oo Wi 8 sl e AT TR /A A i 10

TN (10%), 57 WY 73 AT AT 7, 77 JRIAT, 74 o4 AT HAA 2, F @A (AT w0, F9r B 2 47er ¥ steeie oy £ ST .

7 71T T T T AT A o - v P ? o e T arferr
FEADT T 4, T A T A A e o i Ry ontea

W“T"—fW‘“’!’J""’T’TWfﬁ‘ﬁjm"rr‘ﬁrqwi)?wﬁrmﬁm?m?qﬁ?“ﬁwgwﬁﬁmw 1944 1 5T 357 F s, 7 £

) 97T 11 T ¥ seie v

(i FF TAT 4T AT wE qee iy

Gy e = A T e o ¥ s e

- T TE TF 59 9T F AR D (e 2) AT 2014 F area F 77 e arfrefia ariim ¥ ane B s ol o anfer Ay

d before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under
Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
are in dispute, or penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subjecttoa
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Under Central Excise and Service Tax, “Duty Demanded” shall include :

(1) amount determined under Section 11 D;
(_1;_)‘ amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules
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In’case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable materiai used in the manufacture of
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months froni the date on which the order sought to be appealed against is communicated and shall be accompanied by two copies each of the 010
and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan evidencing payment of prescribed feeas prescribed under Section
35-EE of CEA, 154/&, under Major Head of Account.
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Appeal No: V2/543/BVR/2017

:: ORDER-IN-APPEAL ::

M/s Garg Casteels Pvt Ltd, Sihor (hereinafter referred to as “Appellant”)
filed Appeal No. V2/543/BVR/2017 against Order-in-Original  No.
2/STAX/GargCasteels/17-18 dated 16.1.2018 (hereinafter referred to as
‘impugned order’) passed by the Asst. Commissioner, Central Goods & Service
Tax, Bhavnagar, Bhavnagar Commissionerate (hereinafter referred to as ‘lower

adjudicating authority’).

2. The brief facts of the case are that the Appellant was holding Service Tax
Registration No. AAACG7839AST001 under the categories of ‘Transport of Goods
by Road Service’, ‘Manpower Recruitment Service’ and ‘Business Auxiliary
Service’. The audit of the records of the Appellant revealed that the Appellant
had availed services of ‘Manpower Supply Service’, ‘Security Service’ and service
received from outside India during the period from July, 2012 to March, 2015 for
which the Appellant was liable to pay service tax being recipient of service in
terms of Notification No. 30/2012-ST dated 20.6.2012, however, the Appellant

was not paying Service Tax.

2.1 Show Cause Notice No. V/ADJ-208/STAX/DIV/2015-16 dated 10.3.2016
was issued to the Appellant calling them to show cause as to why Service Tax of
Rs. 2,28,710/- should not be recovered from them under Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) along with interest under
Section 75 and also proposing imposition of penalty under Sections 77 and 78 of
the Act.

2.2  The Show Cause Notice was adjudicated vide the impugned order which
confirmed demand of Service Tax of Rs. 2,28,710/- under Sectiocn 73(1) and
ordered for its recovery along with interest under Section 75 of the Act and
imposed penalty of Rs. 2,28,7110/- under Section 78 of the Act and Rs. 10,000/ -
each under Section 77(2) and Section 77(1)(c) of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal, inter-alia, on the following grounds:-

(i) The adjudicating authority has wrongly confirmed the demand without
verifying the facts of the case. On receipt of Audit report dated 1.5.2014, the
Appellant vide letter dated 21.7.2014 informed to the jurisdictionél Range
Superintendent that the Auditor has wrongly calculated service tax of Rs.
1,86,308/- on ‘Man power Supply Agency Service’ by including the period from
April, 2012 to June, 2012 whereas applicable rate of service tax was effective

ftOm 1.7.2012 and that they had already paid Service Tax of Rs. 173,676/- along
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Appeal No: V2/543/BVR/2017

with interest of Rs. 7,188/- and penalty of Rs. 7,188/- on 24.7.2014. The
adjudicating authority failed to observe that recipient of Manpower supply
service was liable to pay 100% of service tax w.e.f. 1.7.2012 vide Notification
No. 30/2012-ST dated 20.6.2012. Prior to that, the recipient of service was
liable to pay 75% of service tax and remaining 25% service tax was to be paid by
provider of service in terms of Notification No. 15/2012-ST dated 17.3.12. Since
the Appellant had paid Service Tax along with interest and penalty on 24.7.2014
i.e. before issuance of SCN on 14.3.2016, SCN was not required to be issued as

per settled law.

(i)  Regarding Security Service, the Appellant had already paid 100% of service
tax to the service provider- M/s Ganesh Security Service, Surat. Since, service
tax has already been collected from the Appellant and deposited to the
Department by the service provider, payment of service tax again as recipient of
service would amount to double taxation and submitted sample copies of

invoices issued by the service provider.

(iti}  Regarding services received from outside India, it was reimbursement of
travelling expenses and out of pocket expenses and there was no provider of
taxabie service involved. The Department has not proved that any service has
been provided to the Appellant and hence the Appellant is not liable to pay

service tax of Rs. 24,017/- on import of services.

{(iv) They have already paid service tax of Rs. 173,676/- in respect of
‘Manpower Supply Agency Service’ as pointed out by the Audit and informed to
the Department however, the adjudicating authority has confirmed service tax
demand of Rs. 1,86,308/-. The Appellant had paid Service Tax, along with
interest and penalty on 24.7.2014 i.e. before issuance of SCN on 14.3.2016.
Therefore, no SCN should have been issued to them and relied upon Board’s
Circular No. 137/67/2006-CX.4 dated 3.10.2007 and following case laws:

1) Jay Shipping- 2010 (20) STR 774

2) Amiras Enterprises - 2010 (20) STR 631

3) Star Agency System-2010 (20) STR 479

(v) The Adjudicating authority has erred in invoking extended period of
limitation as all transactions are recorded in their books of accounts and there is
no suppression of facts by the Appellant with intent to evade payment of service
tax and hence confirmation c¢f demand and imposition of penalty under Section

78 are not sustainable and the impugned order is liable to be set aside.

4. Notices were served o the Appellant for Personal Hearing scheduled on

30.11.2018 and 17.1.2013. The Appellant vide letter dated 16.1.2019

AR S
Bt -
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Appeal No: V2/543/BVR/2017

communicated inability to attend Personal Hearing and requested to grant
another date. Accordingly, Personal Hearing was fixed on 5.2.2019. The
Appellant did not appear for Personal Hearing but submitted written submission
vide letter dated 4.2.2019 reiterating the grounds of Appeal Memorandum.

Findings:-

5. I have carefully gone through the facts of the case, the impugned order,
the Appeal Memorandum and written submission. The issue to be decided in this
appeal is whether the Appellant is liable to pay Service Tax under categories of
‘Manpower Supply Service’, ‘Security Service’ and service received from outside

India, as recipient of services or not.

6. | find that the lower adjudicating authority has held the Appellant liable
to pay service tax of Rs. 1,86,308/- under the category of ‘Manpower Supply
Service’, being recipient of service during the period from July,2G12 to January,
2014, in terms of Notification No. 30/2012-ST dated 20.6.2012. | find that the
Appellant has not disputed about receipt of said service or their liability to pay
service tax on reverse charge mechanism. However, the Appellant has contested
that the adjudicating authority has wrongly confirmed the demand without
verifying the facts of the case; that the Department wrongly calculated service
tax of Rs. 1,86,308/- on ‘Man power Supply Agency Service’; that the
Department calculated 100% of service tax for the period from April, 2012 to
June, 2012 whereas recipient of Manpower Supply Service was liable to pay 100%
of service tax w.e.f. 1.7.2012 vide Notification No. 30/2012-ST dated 20.6.2012
and prior to that, recipient of Manpower Supply service was liable to pay only
75% of service tax and remaining 25% of service tax was to be paid by service
provider in terms of Notification No. 15/2012-ST dated 17.3.2012; that they had
already paid applicable Service Tax of Rs. 1,73,676/- along with interest of Rs.
7,188/- and penalty of Rs. 7,188/- on 24.7.2014.

6.1 | find that recipient of ‘Manpower Supply Service’ was liable to pay

service tax in terms of Notification No. 15/2012-5ST dated 17.3.2012 as under:

SL Description of a service Percentage of Percentage of service tax
No. service tax payable payable by the person
by the person receiving service
providing service
8. | inrespect of services provided 25% 75 %
or agreed to be provided by
way of supply of manpower for
any purpose
6.2 | find that the above notification was superseded by Notification No.

30/2012-ST dated 20.6.2012,which remained effective till 30.6.2017, inter-alia,
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Appeal No: V2/543/BVR/2017

providing that,

NI Description of a service Percentage of Percentage of service tax
No. service tax payable payable by the person
by the person receiving service
__providing service
8. | inrespect of services provided 25% 75 %
or agreed to be provided by
way of supply of manpower for

[ any purpose

6.3  in view of above provisions, it is clear that recipient of ‘Manpower Supply
Service’ was liable to pay 75% of service tax during the period from April, 2012
to June, 2012 under Notification No. 15/2012-ST dated 17.3.2012 and from
1.7.2012 onwards under Notification No. 30/2012-ST dated 20.6.2012. | also find
that period involved in respect of demand of service tax on ‘Manpower Supply
Service’ was from 1.7.2012 to 31.1.2014 and demand was calculated @75% of
service tax under Notification No. 30/2012-ST dated 20.6.2012 as detailed in
Para 2 of the SCN. Hence, the contention of the Appellant is factually incorrect
and | have no option but to discard the same and uphold confirmation of service
tax demand of Rs. 1,86,308/-.

6.4 | find that the lower adjudicating authority has held the Appellant liable
to pay service tax of Rs. 18,383/- under the category of ‘Security Service’, being
recipient of service during the period from July,2012 to March, 2015, in terms of
Notification No. 30/2012-ST dated 20.6.2012. | find that the Appellant has
pleaded that they have already paid 100% of service tax to the service provider-
M/s Ganesh Security Service, Surat and since, service tax has already been
collected from the Appellant and deposited to the Department by the service
provider, payment of service tax again as recipient of service would amount to
double taxation and submitied sample copy of invoices issued by the service
provider. | find that recipient of ‘Security Service’ is liable to pay service tax in
terms of Notification No. 30/2012-ST dated 20.6.2012. On verifying invoice No.
15 dated 15.4.2014 and invoice No. 17 dated 13.5.2014 issued by Ganesh
Security Service submitted by the Appellant, i find that the service provider has
charged service tax @3.09% i.e. 25% of service tax payable. I also find that there

is endorsement of “pay reverse charge tax” in invoice No. 17 dated 13.5.2014.

~ . So, the plea of the Appellant that they had made payment of 100% of service tax

to the service provider is factuaily incerrect as veflected in the above mentioned
inveoices submitted by the Appeilani. i is alsc misieading and the Appellant is
trying to get benefit by misieading this cifice on facts. |, therefore, uphold

confirmation of service tay demand of Rs. 18,385/-.

6.5 | find that the lower adiudicating authority has held the Appellant liable

I
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Appeal No: V2/543/BVR/2017

to pay service tax of Rs. 24,017/- in respect of services received from outside
India in terms of Section 66A of the Act. The Appellant has contested that it was
reimbursement of travelling expenses and out of pocket expenses and there was
no provider of taxable service involved; that the Department has not proved that
any service has been provided to the Appellant and hence, they are not liable to
pay service tax of Rs. 24,017/- on import of services. | find that the Appellant
made payment of Rs. 1,83,740/- to David Wright Consultancy and Rs. 10,570,/-
to Mr. Guenter Lorenze as detailed in Table A of Para 2 of the impugned order
for which the Appellant is liable to pay service tax on reverse charge basis in
terms of Section 66A of the Act. |, therefore, uphold service tax demand of Rs.
24,017/- also.

7. The Appellant contended that they had paid Service Tax of Rs. 1,73,676/-
along with interest of Rs. 7,188/- and penalty of Rs. 7,188/- on 24.7.2014 i.e.
before issuance of SCN on 14.3.2016 and hence, no SCN should have been issued
to them and relied upon Board’s letter No. 137/67/2006-CX.4 dated 3.10.2007. |
find that the Appellant was required to pay total service tax of Rs. 2,28,710/-.
However, they paid only Rs. 1,73,676/-, which is much less than their service tax
liability. | have also examined Board’s instructions issued from letter No.
137/67/2006-CX.4 dated 3.10.2007, wherein it has been ciarified that if
taxpayer pays service tax liability along with interest and applicable penalty
within one month from the date of issue of SCN, then the proceedings need to
be concluded under the Finance Act, 1994. Since, the Appellant has not paid
entire Service Tax, interest and penalty amount, the Appellant was/is not

eligible for waiver of SCN and the SCN issued is correct, legal and proper.

8. The Appellant has contested invocation of extended period of limitation
only on the ground that the transactions were recorded in their books of
accounts and there is no suppression of facts by the Appellant with intent to
evade payment of service tax and hence confirmation of demand and imposition
of penalty under Section 78 are not sustainable. | find that information reflected
in books of accounts have never been submitted by the. Appellant along with
their letter or in Service Tax Return to the jurisdictional Service Tax authorities.
It cannot be considered to have been submitted unless the same has been
brought to the notice of the proper officer of Department. It is on record that
non-payment of service tax was revealed only during audit of the records of the
Appellant by the Department. Had there been no audit of Appellant’s records,
the non-payment of service tax by the Appellant would have gone unnoticed and
hence, ingredients for invoking extended period under Section 73(1) of the Act

very much exist in the present case. Hence, | hold that the demand is not barred
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Appeal No: V2/543/BVR/2017

by limitation. | rely on the order passed by the Hon’ble CESTAT, Chennai in the
case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tri. -
Chennai), wherein it has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide
intention on the part of the appellant. He has contended [that] they were under the
impression that the said activities would come within the scope of IT services,
hence not taxable. For this reason, Ld. Advocate has contended that extended period
of time would not be invocable. However, we find that the adjudicating authority
has addressed this aspect in para-10 of the impugned order, where it has been
brought to the fold that appellant had not at all disclosed the receipt of income in
respect of the activities done by them in respect of services provided by them in
their ST-3 returns.

6.6 The facts came to light oniy when the department conducted scrutiny of the
annual reports, possibly during audit. In such circumstances, the department is fully
justified in invoking the extended period of limitation of five vears.”

(Emphasis supplied)

8.1 Regarding imposition of penalty under Section 78 of the Act, | find that
the Appeliant has suppressed the facts and also attempted to mislead this
Appellate Authority during appea! proceedings and hence, penalty under Section
78 of the Act is mandatory as has been held by the Hon’ble Supreme Court in the
case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.)
that once there are ingredients for invoking extended period of limitation for
demand of duty, imposition of penalty under Section 11AC is mandatory. The
ratic of the said judgment applies to the facts of the present case. |, therefore,
uphold the penalty imposed on the Appellant under Section 78 of the Act.
However, imposition of penalty equal te Service Tax is not correct, legal and
proper and in view of proviso to Section 78 of the Act, penalty @50% of Service
Tax evaded is only imposable as the transactions have been reflected in the
bocks of account of the Appeliant. Therefore, | reduce penalty to Rs. 1,14,355/-

under Secition 78 of the Act.

9. in view of above, | uphotd confirmation of demand of Rs. 2,28,710/- but
reduce penalty to Rs. 1,14,335/- under Section 78 of the Act and uphold penalty
of Rs. 10,000/- each imposed under Section 77(1)(a) and Section 77(2) of the

Act.

9.1  3rfioieaT ST &5 &Y G e S e STET ads § AT ST ¢

9.1 The appeal filed by tiie Appellant is dizpesed off as above.
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By R.P.A.D.

To,

M/s Garg Casteels Pvt Ltd,
Survey No. 43/1, Vadia,
Sihor - 364240,

District Bhavnagar.

ufa,
e FHiTeew ur. T
ad 797 43/1,

gfsar, [AER,
fSedr HIaaTI} |

giafa :-

Appeal No: V2/543/BVR/2017

1) YU AT HGFd, g€ Ud A1 N TG Foarg 3c96 o, AN &,

IEHETETE, I STTTHRT T

2) 3MYFd, TF] TG FAT X TH Fead 3G Yok, HGAR  gadreld,

HIGAIR &I 3NaRTF HRERT &

3) WEF YA, IFJ UG WaT &Y, HGeHR HUSH-1 HT i HaeTeh Hrdare!

gl
\ 4 ME FISH |
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