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and order-ls.Appeai. it should also he acconspanied by a copy of'R.6 Challsn evidencing payment of prescribed fee as prescribed under Section 
35-EE of CE,\, 1944. under Major Head of Account. 

' spnrnr rrst i ivsrsi 1Oi9ralci'i01f -1i419tl,f i . - -  
7:FT's"tss -'s's n 5°T'T9T s-I's 7:R7TST"l'i 200/-7:T'7:T9sI7:9T Ta7: 7:l7:xPT5i'tH 1T7:'iii "s'4 7:n4iniTT7:t"s1 i000-/7:r'rr9f.'sI 

9771's 
The revision application shall he accompaniec hy a fee of Ri. 200/- where the amount involved in Rupees One Lac or less and Rs. 1000/. where the 
amou itt invo I-md is some tints P specs One Lac. 

rsrrr osrrrcsft ss'lt'1i's 'siiEI'775'i 97107: 7:IT97 'St 'sat's -n .i- 'SIT 5097 sst'sn'i i's--si 97T9T g, I / In case, if the order covers various numbers of 
order- in Or(ginal. fee br each t).f.O. should he p,sid in the aforesaid manner, not withstanding the fact that the one appeal to the Appellant 
Trihuit,ti or tpc one ,tpplication to the Central Govt. As the case may he, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 180/- for 
each. 

f1Tft9 's li'i'4 57:7: 's1JFPT9, 1975,97  sst-i-(l -i in 55997-'s's 91T Tf "Sti't'f  5l1''.?f '91 fl1 V8iIl n 6.50 C's's  'SIt '1I'sl'S's 'st' 7: 'H 9TT 

0t,ii / One dopy of' aoplication or 0.1.0. as the case may he, and the order of the adjudicating authority shall bear a court fee stamp of Rs. 6.50 as 
prescrioed tinder Schedule-i in terms of the Court Pee Act,1975. as amended. 
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Appeal No: V2/543/BVR/2017 

:: ORDER-IN-APPEAL::  

MIs Garg Casteels Pvt Ltd, Sihor (hereinafter referred to as "Appellant") 

filed Appeal No. V2/543/BVR/2017 against Order-in-Original No. 

2/STAX/GargCasteels/17-18 dated 16.1.2018 (hereinafter referred to as 

'impugned order') passed by the Asst. Commissioner, Central Goods & Service 

Tax, Bhavnagar, Bhavnagar Commissionerate (hereinafter referred to as 'lower 

adjudicating authority'). 

2. The brief facts of the case are that the Appellant was holding Service Tax 

Registration No. AAACG7839ASTOO1 under the categories of 'Transport of Goods 

by Road Service', 'Manpower Recruitment Service' and 'Business Auxiliary 

Service'. The audit of the records of the Appellant revealed that the Appellant 

had availed services of 'Manpower Supply Service', 'Security Service' and service 

received from outside India during the period from July, 2012 to March, 2015 for 

which the Appellant was liable to pay service tax being recipient of service in 

terms of Notification No. 30/2012-ST dated 20.6.2012, however, the Appellant 

was not paying Service Tax. 

2.1 Show Cause Notice No. V/ADJ-208/STAX/DIV/2015-16 dated 10.3.2016 

was issued to the Appellant calling them to show cause as to why Service Tax of 

Rs. 2,28,710/- should not be recovered from them under Section 73(1) of the 

Finance Act, 1994 (hereinafter referred to as 'Act') along with interest under 

Section 75 and also proposing imposition of penalty under Sections 77 and 78 of 

the Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order which 

confirmed demand of Service Tax of Rs. 2,28,710/- under Section 73(1) and 

ordered for its recovery along with interest under Section 75 of the Act and 

imposed penalty of Rs. 2,28,7110!- under Section 78 of the Act and Rs. 10,000/-

each under Section 77(2) and Section 77(1 )(c) of the Act. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-alia, on the following grounds:- 

(i) The adjudicating authority has wrongly confirmed the demand without 

verifying the facts of the case. On receipt of Audit report dated 1 .5.2014, the 

Appellant vide Letter dated 21.7.2014 informed to the jurisdictional Range 

Superintendent that the Auditor has wrongly calculated service tax of Rs. 

1,86,308/- on 'Man power Supply Agency Service' by including the period from 

April, 2012 to June, 2012 whereas applicable rate of service tax was effective 

from 1.7.2012 and that they had already paid Service Tax of Rs. 173,676/- aLong 
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Appeat No: V2/543/BVR/2017 

with interest of Rs. 7,188/- and penalty of Rs. 7,188/- on 24.7.2014. The 

adjudicating authority failed to observe that recipient of Manpower supply 

service was liable to pay 100% of service tax w.e.f. 1.7.2012 vide Notification 

No. 30/2012-ST dated 20.6.2012. Prior to that, the recipient of service was 

liable to pay 75% of service tax and remaining 25% service tax was to be paid by 

provider of service in terms of Notification No. 15/2012-ST dated 17.3.12. Since 

the Appellant had paid Service Tax along with interest and penalty on 24.7.2014 

i.e. before issuance of SCN on 14.3.2016, SCN was not required to be issued as 

per settled law. 

(ii) Regarding Security Service, the Appellant had already paid 100% of service 

tax to the service provider- M/s Ganesh Security Service, Surat. Since, service 

tax has already been collected from the Appellant and deposited to the 

Department by the service provider, payment of service tax again as recipient of 

service would amount to double taxation and submitted sample copies of 

invoices issued by the service provider. 

(iii) Regarding services received from outside India, it was reimbursement of 

travelling expenses and out of pocket expenses and there was no provider of 

taxable service involved. The Department has not proved that any service has 

been provided to the Appellant and hence the Appellant is not liable to pay 

service tax of Rs. 24,017/- on import of services. 

(iv) They have already paid service tax of Rs. 173,676/- in respect of 

'Manpower Supply Agency Service' as pointed out by the Audit and informed to 

the Department however, the adjudicating authority has confirmed service tax 

demand of Rs. 1,86,308/-. The Appellant had paid Service Tax, along with 

interest and penalty on 24.71014 i.e. before issuance of SCN on 14.3.2016. 

Therefore, no SCN should have been issued to them and relied upon Board's 

Circular No. 137/67/2006-CX.4 dated 3.10.2007 and following case laws: 

1) Jay Shipping- 2010 (20) STR 774 
2) Amiras Enterprises - 2010 (20) STR 631 
3) Star Agency System-2010 (20) STR 479 

(v) The Adjudicating authority has erred in invoking extended period of 

limitation as all transactions are recorded in their books of accounts and there is 

no suppression of facts by the Appellant with intent to evade payment of service 

tax and hence confirmation of demand and imposition of penalty under Section 

78 are not sustainable and the rnpugned order is Liable to be set aside. 

4. Notices were served to he Appellant for Personal Hearing scheduled on 

30.11.2018 and 17.1.2019. The Appellant vide letter dated 16.1.2019 
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Appeal No: V2/543/BVR/2017 

communicated inability to attend Personal Hearing and requested to grant 

another date. Accordingly, Personal Hearing was fixed on 5.2.2019. The 

Appellant did not appear for Personal Hearing but submitted written submission 

vide letter dated 4.2.2019 reiterating the grounds of Appeal Memorandum. 

Findings:- 

5. I have carefully gone through the facts of the case, the impugned order, 

the Appeal Memorandum and written submission. The issue to be decided in this 

appeal is whether the Appellant is liable to pay Service Tax under categories of 

'Manpower Supply Service', 'Security Service' and service received from outside 

India, as recipient of services or not. 

6. I find that the lower adjudicating authority has held the Appellant liable 

to pay service tax of Rs. 1,86,308/- under the category of 'Manpower Supply 

Service', being recipient of service during the period from Juiy,2012 to January, 

2014, in terms of Notification No. 30/2012-ST dated 20.6.2012. find that the 

Appellant has not disputed about receipt of said service or their liability to pay 

service tax on reverse charge mechanism. However, the Appellant has contested 

that the adjudicating authority has wrongly confirmed the demand without 

verifying the facts of the case; that the Department wrongly calculated service 

tax of Rs. 1,86,308/- on 'Man power Supply Agency Service'; that the 

Department calculated 100% of service tax for the period from April, 2012 to 

June, 2012 whereas recipient of Manpower Supply Service was liable to pay 100% 

of service tax w.e.f. 1.7.2012 vide Notification No. 30i2012-ST dated 20.6.2012 

and prior to that, recipient of Manpower Supply service was liable to pay only 

75% of service tax and remaining 25% of service tax was to be paid by service 

provider in terms of Notification No. 15/2012-ST dated 17.3.2012; that they had 

already paid applicable Service Tax of Rs. 1,73,676/- along with interest of Rs. 

7,188/- and penalty of Rs. 7,188/- on 24.7.2014. 

6.1 I find that recipient of 'Manpower Supply Service' was liable to pay 

service tax in terms of Notification No. 15/2012-ST dated 17.3.2012 as under: 

Si. 
No. 

Description of a service Percentage of 
service tax payable 

by the person 
providing service 

Percentage of service tax 
payable by the person 

receiving service 

8. in respect of services provided 
or agreed to be provided by 
way of supply of manpower for 
any purpose 

25% 75 % 

6.2 I find that the above notification was superseded by Notification No. 

30/2012-ST dated 20.6.2012,which remained effective till 30.6.2017, inter-alia, 
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Appeal No: V2/543/BVR/2017 

providing that, 

Si. 
No. 

Description of a service Percentage of 
service tax payable 

by the person 
providing service 

Percentage of service tax 
payable by the person 

receiving service 

8. in respect of services provided 
or agreed to be provided by 
way of supply of manpower for 
any purpose 

25% 75 % 

6.3 fri view of above provisions, it is clear that recipient of 'Manpower Supply 

Service' was liable to pay 75% of service tax during the period from April, 2012 

to June, 2012 under Notification No. 15/2012-ST dated 17.3.2012 and from 

1.7.2012 onwards under Notification No. 30/2012-ST dated 20.6.2012. I also find 

that period involved in respect of demand of service tax on 'Manpower Supply 

Service' was from 1.7.2012 to 31.1.2014 and demand was calculated @75% of 

service tax under Notification No. 30/2012-ST dated 20.6.2012 as detailed in 

Para 2 of the SCN. Hence, the contention of the Appellant is factually incorrect 

and I have no option but to discard the same and uphold confirmation of service 

tax demand of Rs. 1,86,308/-. 

6.4 1 find that the lower adjudicating authority has held the Appellant liable 

to pay service tax of Rs. 18,385/- under the category of 'Security Service', being 

recipient of service during the period from July,2012 to March, 2015, in terms of 

Notification No. 3/2012-ST dated 20.6.2012. 1 find that the Appellant has 

pleaded that they have already paid 100% of service tax to the service provider-

M/s Ganesh Security Service, Surat and since, service tax has already been 

collected from the Appellant and deposited to the Department by the service 

provider, payment of service tax again as recipient of service would amount to 

double taxation and submitted sample copy of invoices issued by the service 

provider. I find that recipient of 'Security Service' is liable to pay service tax in 

terms of Notification No, 3012012-ST dated 20.6.2012. On verifying invoice No. 

15 dated 15.4.2014 and invoice No. 17 dated 13.5.2014 issued by Ganesh 

Security Service submitted by the Appellant, find that the service provider has 

charged service tax @3.09% i.e. 25% of service tax payable. I also find that there 

is endorsement of "pay reverse charge tax" in invoice No. 17 dated 13.5.2014. 

So, the plea of the Appellant that they had made payment of 100% of service tax 

to the service provider is factiady incorrect as reflected in the above mentioned 

invoices submitted by the Aptiant. It is aLso misleading and the Appellant is 

trying to get benefit by mis.eading this ojtce on facts. I, therefore, uphold 

confirmaticn of service tax demand of Rs. 18,385/-. 

6.5 find that. theInwe 3udicating authority has held the Appellant liable 
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Appear No: V2/543/BVR/2017 

to pay service tax of Rs. 24,017/- in respect of services received from outside 

India in terms of Section 66A of the Act. The Appellant has contested that it was 

reimbursement of travelling expenses and out of pocket expenses and there was 

no provider of taxable service involved; that the Department has not proved that 

any service has been provided to the Appellant and hence, they are not Liable to 

pay service tax of Rs. 24,017/- on import of services. I find that the Appellant 

made payment of Rs. 1,83,740/- to David Wright Consuttancy and Rs. 10,570,!-

to Mr. Guenter Lorenze as detailed in Table A of Para 2 of the impugned order 

for which the Appellant is liable to pay service tax on reverse charge basis in 

terms of Section 66A of the Act. I, therefore, uphold service tax demand of Rs. 

24,017/- also. 

7. The Appellant contended that they had paid Service Tax of Rs. 1,73,676/-

along with interest of Rs. 7,188/- and penalty of Rs. 7,188/- on 24.7.2014 i.e. 

before issuance of SCN on 14.3.2016 and hence, no SCN should have been issued 

to them and retied upon Board's letter No. 137/67/2006-CX.4 dated 3.10.2007. I 

find that the Appellant was required to pay total service tax of Rs. 2,28,710/-. 

However, they paid only Rs. 1,73,676/-, which is much less than their service tax 

liability. I have also examined Board's instructions issued from letter No. 

137/67/2006-CX.4 dated 3.10.2007, wherein it has been clarified that if 

taxpayer pays service tax liability along with interest and applicable penalty 

within one month from the date of issue of SCN, then the proceedings need to 

be concluded under the Finance Act, 1994. Since, the Appellant has not paid 

entire Service Tax, interest and penalty amount, the Appellant was/is not 

eligible for waiver of SCN and the SCN issued is correct, legal and proper. 

8. The Appellant has contested invocation of extended period of limitation 

only on the ground that the transactions were recorded in their books of 

accounts and there is no suppression of facts by the Appellant with intent to 

evade payment of service tax and hence confirmation of demand and imposition 

of penalty under Section 78 are not sustainable. I find that information reflected 

in books of accounts have never been submitted by the. Appellant along with 

their letter or in Service Tax Return to the jurisdictional Service Tax authorities. 

It cannot be considered to have been submitted unless the same has been 

brought to the notice of the proper officer of Department. ft is on record that 

non-payment of service tax was revealed only during audit of the records of the 

Appellant by the Department. Had there been no audit of Appellant's records, 

the non-payment of service tax by the Appellant would have gone unnoticed and 

hence, ingredients for invoking extended period under Section 73(1) of the Act 

very much exist in the present case. Hence, I hold that the demand is not barred 
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by limitation. I rely on the order passed by the Hon'ble CESTAT, Chennai in the 

case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tn. - 

Chennai), wherein it has been held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no ma/a jIde 
intention on the part of the appellant. He has contended [that] they were under the 
impression that the said activities would come within the scope of IT services, 
hence not taxable. For this reason, Ld. Advocate has contended that extended period 
of time would not be invocable. However, we find that the adjudicating authority 
has addressed this aspect in para-lO of the impugned order, where it has been 
brought to the fold that appellant had not at all disclosed the receipt of income in 
respect of the activities done by them in respect of services provided by them in 
their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the 
annual reports, possibly during audit. In such  circumstances, the department is fully 
justified in invokina the extended period of limitation of five years." 

(Emphasis supplied) 

8.1 Regarding imposition of penalty under Section 78 of the Act, I find that 

the Appellant has suppressed the facts and also attempted to mislead this 

Appellate Authority during appeal proceedings and hence, penalty under Section 

78 of the Act is mandatory as has been held by the Hon'bte Supreme Count in the 

case of Rajasthan Spinning a Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.) 

that once there are ingredients for invoking extended period of limitation for 

demand of duty, imposition of penalty under Section 11AC is mandatory. The 

ratio of the said judgment applies to the facts of the present case. I, therefore, 

uphold the penalty imposed on the Appellant under Section 78 of the Act. 

However, imposition of penalty equal to Service Tax is not correct, legal and 

proper and in view of proviso to Section 78 of the Act, penalty @50% of Service 

Tax evaded is only imposable as the transactions have been reflected in the 

books of account of the Appellant. Therefore, reduce penalty to Rs. 1,14,355/-

under Section 78 of the Act. 

9. n view of above, I uphold confirmation of demand of Rs. 2,28,710/- but 

reduce penalty to Rs. 1,14,355!- under Section 78 of the Act and uphold penalty 

of Rs, 10,000/- each imposed under Section 77(1)(a) and Section 77(2) of the 

Act. 

9.1 3kd T TETT 3 -d d iici I 

9.1 The appeal filed by the Appellant is dosed off as above. 

, 

(* 
cTtTrT 31Ic*1 (3i4)c-'1) 

Page 8 of 9 



Appea No: V2!543/BVR/2017 

By R.P.A.D.  

To, 
M/s Garg Casteels Pvt Ltd, 
Survey No. 43/1, Vadia, 
Sihor - 364240, 
District Bhavnagar. 

1) crir o  31I -c1, ci - trt cu -c -'1IC dk,i4dd 

it Ic1c4-I c) 

2) 3i-i, cH-c t1 I c-IIC 11dH. 31I-dI4, 

3fl4cf  cI 

3) I14 31N1c4-cl, , 1Ia1dR J-3U-1 t dd 3TZ1' 

dJJ Y'JiI 
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