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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham 

fl1&1k1l T 1Tf t  TIT /Name &Address ofthe Appellants & Respondent 

1.M/s Bhagyalaxmi Steel Industries, Survey No. 174, Plot No. 27 to 30, Mamsa, Village- Ukhrarla, 
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2.Shri Rajendra Pyarelal Agrawal, Partner of M/s Bhagyalaxmi Steel Industries, Survey No. 174, 

Plot No. 27 to 30, Mamsa, Village- Ukhrarla, Taluka- Talaja, Dist-Bhavnagar 

T51 sr(slltsl) 1str     llli cif 4 t 'l -t Ttt) 1-tJTt ur$Fsr5T 3fltT ii o 41'Ml !/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

4iu  9[9 l'i t'1T T  ati 3t'fI,4T9ft •r'i' t lR1T,1944t ttTT 35B sraiTr 
n li siiirsr, 1994 rn86 H ,ilTFi  I 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

iiii ksrspftHi41  4)411  c'1I5'l 41T111'1i 
flT IT1T5r, rgftt, tt 'ti4) sn1ii 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

frf 'lP"c 1(a iii' w avftsft arrr41r m rift apft$f 4)411 tl"t, FtftT TT41 /)j  ajnftsffz  
(s) * ni4) rslTrr411 5 o t, 1/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

3Vf1TT T5Tf UTNWST WThT i li 'ii   (5Pl9)1l'141I14), 2001, Tf[ 6 a4i 

(iH) TF'11 T I41 k6'if rrsi, j 'ii' tWTTr,o-ii'1 1TF5T 
'141i11 TO1T 1f9T, '1U 5 '11(5 T a'11 'ta-i, 5 'ii's T 50 ios 5T1T t1 519-141T 50411'S 1' t * rsr: 1,000/- 
5,000/- 'i 31T 10,000/- 11I     i//i fsfttr -t 'rr rrrr, isffrsr a mrrfTur 
tll(Si i1i,I4'i d1O-i 41Tt14) '41 ii4{j.i' gii 'iil 'i1e nil, ai'i- calfl f1T lI-1i 'lTfTt I sis trr 

rtrrr,  rsnsi f'ki T 1i'fifl 1 rf. Tur4191I(5j fartr I1rafllF (3 T)f1i 
1T'dJ 500/- "l' T fktrff 95jl WRT iii 1'ii 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 

Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in 

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place where the 

bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application made for grant of 
stay shall be accompanied by a fee of Rs. 500/-. 

(B) aifl41'-i unli'-t'ii TstaT arThr, flri aff)1tiPT, 1994 4t ttvr 86(1) 5FP1lT 4-i1Il 1l1441I41, 1994, IT fkPT 9(1) cii 
'4'4i S.T.-5 tT rftr 41 T rsff t .iii TF5T fi 3ITF fk af'fl 41 '14) 41,  tt '.1l  nr (tii f 

{I '41If1rl l4'i TTfrT 't'il f °b4i rtif1 TIT5T, Tni41i ,t* 41cthr,&1141 41fT TilT ,1411.lI T1T "tdi'i.lI, 'IJ  5 
411'S 1T l'-Ii 5 'II'S d4I  TIT 50 "11(5 '4i cll TT'-flT 50 411 su 341tTT * 41 a4i't: 1,000/- iii, 5,000/- 'I'-1 TPT41T 10,000/- 

FlTTli'Iii l f1ThTrT rT1TrtlT'r, '1 STTFTfi T.-TT1 r4ttii'si 41Id141 4i' 
rft41 41 'ii4fi* rr i4) aifi   i' vrfTrr i.-ii 'm-lr I flTai't rr rmrr, ii 51i'si ilI 

'RT(TJ ii 4sRrr s4)4) Trrflur $1 alisi fsrr I T1TT 311lr ( a441) ak-'isc srrsr 500/- 'i' rfftr 

'I'll 't"tl iI'lI 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in 
Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed 

against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & 

interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amcn.ptof service tax & interest demanded & 
penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, RS, )b-'ii t4a amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form ofe5eb /(a.Qour of the Assistant Registrar of 
the bench of nominated Public Sector Bank of the place where the bench4f/t naIi.situate..iAgiication made for grant of stay 
shall be accompanied by a fee of Rs 500/ , \(' \ 



(i) 
11ii sf1icr, 1994 51TT 86 41t PT-9klsft (2)r (2A) atPT 41?t I41 SPThT, 1lict, iHiI4l, 1994, lIii 9(2) i 

lTfr sir rfiarr -i'iu (1i r AP1 ifi )4l TI 1T) sfr aii -t wr igit. sff srn-r aii -t,, c4I jr"t/ 
mrtiti r411  i/ 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the 
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax to file the 
appeal before the Appellate Tribunal. 

(H) fli f97 Trt   i'44k 3rfi1 'tt afff1rr 1944t8Tr 
351 T5rj4l 1ftiT 5tfff5f1t, i994f 9 I  83 IdIi 9II4 5T '411  TT F'1111 3Pfit1thTUT11 

-i1l irt sf/iq I t1ru 10'P  rr(10%),an 'Ts11lTiI{l r,arpi'i ar' r1iiti 
3 IfTii 11rffrija rri 

a'4I .T9j4 ai'lii "1IT1T14'J   1111t4 sii1i'i 
(i) 9r1i1I-i4i  
(ii) i'i 'iHi L11T 4 I'1cl Trf? 
(iii) 1-911t Hi f1ii41 

iifkr (' 2) sfffi 2014 ,i'fi41 mfft fmtftr 
9Pi  6III/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable to 
Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before any 
appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

111 I.'lR 9tfW 3ltTt: 
Revisi,pn applica,ion to over,mnof India:., 
T:r srrr  91 rIle4I I 1Jad wii , ii arfl1r, 1994  41t 9TIT  35EE ;--9; fltflT iFi, 

i- , 91t1T"r 511911 t4t Hii'l, 1*-I 1TiT, Th41 zi19rr, atr 41)' t'r, 'i -i t i41-ii000i, tt 1irr ii.im 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 
1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 H'1 ¶fl~r I'l1i1 , 91T ('t'jl'I  t411Hi'1 1T1 
rsN 911 T1g11II4.1 lI11f ftwtT t9TsTn'nt41IM 4'A-4Ul i.i,1411 'tiaii a1T1 ,41 

 4HIIi 111/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) V99TfP 4 iuI 411'l v'4fl (ft) 41I41l k 
art '4TTIIT I T91IT ' I 91 19T1 r i i-fl / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

(iii) 'i -iii.i 1f  1t -iii 'i'u' PT T1'Nfl ii'i fi1i 1arr ii i / 
In case of g'ôods exiorted outside India export to Nepal or Bhutan, without payment of duty. 

(iv) fkf117r 'u a -'i'i i' p i1i'  aft  11ar ai armarovi ii uzrtart  sfrrftft pipr 
TaiIqrar)iF91T1l 3fk91T (11' 25,199 t9TTT 109NI 

51T 7 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or the 
Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of 
the Finance (No.2) Act, 1998. 

(v) 'iIt'  i''i Tl r .WfI a'-HIl j-t 
Priuui P 3pgP3rtpTrr .ii -fl ii1 a'-t. ii.i rsrii srt4rpp1vi siarsrtr11 rrirti tiI-flarrt*tIrrsT  
iff 911a1 r'U  sjt affftf arr, 1944 f't TTi  35-EE 9 i'i fPñfTr Pifl ITiPT kv i1 91TR-6t11 ici ft II.-I) 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(vi) i1livr i'ai Tr'T IIcI ttifar s'i siai4l taIT411Tf 1T I 
-i'1A T911 1 1Ika ' IT i 'H 9191 200/-91 aJTr9T9t,iI 'III", 3jT 44{  '9'lt1  1T  ft -iiai 91 

1000-/91 T919 1tPT 1TTT I 
The revision application sha11 he accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and Rs. 
1000/- where the amount involved is more than Rupees One Lac. 

(D) z[P s1TJft91Ir9T4 .i-t 1.,,1 ir1u 91 14 IrI1 lrt t 1TlftPTiI.1I arrfiti 91fP5   iT 

4ta3Trfl  fii 1'TPTfti{1 at ar9arrfft91vt911 Pa ITT 
the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appe[Iant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

(E) TPTt(PfrfftT Iiiq  atfftarw, 1975, 399t-I 3i'i±iI PJT 391st ITT -e'ii 3TiTr '411-  arfft tftttfftT 6.50 'i1  91 
5i"t ft Z91TrT9TPTf11ITI / 
fne copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 4li  11-h 'iI17*111I 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) a pfi4'v pifftin1-  i1r  p'fi'i iifftr  ft 1-4fftr  fft591r afrT fiil41 I1tII   aptlarpff fftarrsffzr 111I 
www.cbec.gov.in91 a i's't I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

(C) 

(i) 
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants (herein 

after referred to as "Appellant No.1 & Appellant No.2) as detailed in the Table 

against Order-in-Original No. 44/Excise/Demand/17-18 dated 21.12.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner, Central Goods & Service Tax Division, Bhavnagar-I, Bhavnagar 

(hereinafter referred to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 V2/526/BVR/2017 Appellant No.1 M/s. Bhagyalaxmi Steel Industries, Survey No. 174, 

Plot No. 27 to 30, Mamsa, Village-Ukharla, Taluka-

Talaja, District-Bhavnagar. 

2 V2/525/BVR/2017 Appellant No.2 Shri Rajendra Pyarela! Agrawal, Partner of M/S. 

Bhagyalaxmi Steel Industries, Survey No. 174, Plot 

No. 27 to 30, Mamsa, Village-Ukharla, Taluka- 

Talaja, District-Bhavnagar. 

2. The brief facts of the case are that Show Cause Notice F. No. V/15- 

45/Dem/HOj2O15-16 dated 05.06.2015 was issued to the Appeuant No.1 and 

Appellant No. 2 for clearances of M.S. Round/TMT Bars clandestinely to various 

customers alleging as under: — 

(i) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, M.S. Round/TMT Bars attracting Central Excise duty of 

Rs. 20,36,913/- to various customers without issuing the invoices and without 

payment of Central Excise duty; 

(ii) Appellant No. 2 Partner of Appellant No. 1, concerned himself in selling, 

storing, keeping and removing of the excisable goods which he knew and had 

reason to believe that the same were liable to confiscation, which has made him 

liable to penalty under Rule 26 of the Central Excise Rules, 2002 (hereinafter 

referred to as "the Rules"). 

2.1. The above SCN was adjudicated by the lower adjudicating authority vide 

the impugned order confirming demand of Central Excise duty of Rs. 20,36,913/-

against Appellant No.1 under Section 11A(10) of the Central Excise Act, 1944 

(hereinafter referred to as "the Act") along with interest on the confirmed 

demand under 11AA of the Act; imposed penalty of Rs. 20,36,913!- upon 

Appellant No.1 under Section 11 AC(1) of the Act with benefit of reduced penalty 

and also imposed penalty of Rs. 2,00,000/- upon Appellant No. 2 under Rule 

26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellant No. I & Appellant No. 

Page 3 of 14 
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2 have preferred present appeals, inter a/ia, on the following grounds: - 

Appellant No. 1 :- 

(I) that the impugned order has been passed on the basis of the third-party 

evidence only and therefore, not sustainable in law; 

(ii) that the duty of Rs. 20,36,913/- has been ascertained from three pocket 

diaries seized under Panchnama dated' 08.03.2013; that the determination of so 

called evasion of central excise duty is not genuine on the basis of three pocket 

diaries seized; that the so called clandestine removal of the excisable goods has 

been determined solely of all the entries found/written in the said seized pocket 

diaries, but the facts stated by the partner of the firm in his statement dated 

13.03.2013 has not been considered as sometimes though the deed is finalized 

with the broker, the same has not been physically materialized due to the 

reasons as stated by the partner of the firm in his statement dated 13.03.2013; 

(iii) that the seized three pocket diaries were nothing but "Order Book" and 

these order books are not genuine evidences for framing charge of clandestine 

removal and thus, duty determined on the basis of the above mentioned three 

pocket diaries is not proper and legal without any tangible corroborative 

evidence and thus, the show cause notice issued on assumption presumption 

basis; 

(iv) that the entries written in the seized three pocket note books i.e. order 

books may not be tallied with the entries mentioned in the 'sales register'; that 

the onus to prove the charge of evasion of central excise duty is cast upon the 

department; that the department alleged the clandestine removal of the 

excisable goods only on the basis of seized three order books without placing the 

material evidences such as recording statement of the party of the end users, 

how the money flow back has been taken place etc.; 

(v) that they sold the goods at ex-factory gate only; that it is proved beyond 

doubt that the means of transportation of the so called clandestine removals 

have not been produced on record, once the investigation is not extended upto 

the end of the vehicle's owners or the drivers of the trucks, the so called 

clandestine removal cannot be proved; that the lower adjudicating authority 

wrongly and without authority of law ha confirmed the duty; 

(vi) that the department f.aHed to establish the money flow back and disclose 

the names of the buyer of the end users; that the department failed to establish 
Page 4 of 14 
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the clandestine receipt of the raw materials for manufacturing of the so called 

clandestine removal of the finished goods; that the charge of clandestine 

removal framed only on assumption presumption basis and only on third parties' 

evidences which have not been corroborated with the statutory central excise 

records; that the impugned order is not proper and legal; that the appellant not 

liable for penal action; that the partner of the appellant is also not liable for 

penalty; that they relied upon case law — 2014 ELT 354 (Tn. Ahd.) in case of Om 

Alluminium Pvt. Ltd. and Order No. A/11033-1034/2015 dated 17.07.2015 

passed by the Hon'ble Tribunal, Ahmedabad in case of Bajrang Casting Pvt. Ltd. 

Appellant No. 2 :- 

(I) Appellant No. 2 contested imposition of penalty of Rs. 2,00,000/- on him 

on the grounds as mentioned in respect of Appellant No. 1; that the Department 

has not produced any positive evidence to prove that Appellant No. 2 actively 

involved himself in so called clandestine removal of the excisable goods and 

therefore, penalty imposed on him is bad in law. 

4. Personal hearing was granted to the appellant as well as department on 

01.11.2018, 13.12.2018 & 26.12.2018 vide PH notices dated 10.10.2018, 

30.11.2018 & 19.12.2018 respectively, however, no one appeared on the given 

dates and hence, I proceed to decide these appeals on the basis of available 

records in these two appeals. 

Findings:- 

5. I have carefully gone through the facts of the case, the impugned order 

and appeal memoranda filed by the Appellants. 

6. The issues to be decided in these appeals are whether in facts and 

circumstances of the case:- 

i) confirmation of demand of Central Excise duty of Rs. 20,36,913/- under 

Section hA of the Act along with interest, at applicable rates, under Section 

11AA of the Act against Appellant No. 1 is correct or not; 

(ii) Imposition of penalty equal to duty under Section 11AC(1) of the Act on 

Appellant No. 1 is correct or not; 

(iii) Whether penalty imposed on Appellant No. 2 under Rule 26 of the Rules is 

correct or not. 

7. I find that the officers of Central Excise, Bhavnagar conducted search 

operations at the premises of Appellant No. 1 and incriminating documents like 

Page 5 of 14 
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pocket diaries etc. were recovered & seized. The statements of Manager of 

Appellant No. 1 and statements of Appellant No. 2 (partner of Appellant No. 1) 

were recorded by confronting them with the recovered/seized records and the 

entries recorded in the notebook/diaries revealed clandestine manufacture and 

clandestine clearances of M. S. RoundJTMT  Bars to various buyers against cash 

transactions without CE invoices and without payment of CE duty as detailed in 

the findings at Para 37 to 43 and Para 57 of the impugned order. Para 37.6 of 

the impugned order clearly gives details and confirms that the investigation was 

extended at the five brokers and the said brokers also admitted that the goods 

mentioned in the seized diaries were procured by them as a broker on behalf of 

their customers and the payment were made in cash. 

8. in the grounds of appeal, it is stated that the lower adjudicating authority 

while passing the impugned order has ignored the submissions made by the 

appellants, however, I find that the lower adjudicating authority has recorded 

the defense submissions in detail and has aiso discussed submissions giving his 

findings. Thus, this argument is devoid of merits. 

8.1 1 find that demand of Rs. 20,36,913/- has been computed as per 

Annexure — C to the Show Cause Notice and before recording statement of 

AppeUant No. 2, all documentary evidences recovered from the premises of 

AppeUant No. 1 were placed before him and shown to him. Appellant No. 2 

(Partner of Appellant No. 1) in his statement dated 13.03.2013 and dated 

27.04.2015 recorded under Section 14 of the Act had gone through Panchnama 

drawn at the above said premises and the statements tendered by the Manager 

of the Appellant No. 1 and their brokers, etc. Appellant No. 2 was given full 

opportunity to peruse incriminating documents, statements and sales data as per 

Annexure — D before giving his statement about the truth and correctness 

thereof. He was also shown sales data as per Annexure-D prepared on the basis 

of investigation showing transactions carried out in the seized pocket diaries, 

through brokers of Appellant No.1. I find that the documentary evidences and 

statements of the brokers and Appellant No. 2 have been discussed and 

deliberated upon in a very elaborate manner in the impugned order and all 

transactions recorded in the seized private records were not found in sales 

register-statutory record maintained by the Appellant No. 1 during the period 

under question which proves that the goods as mentioned in the said seized 

pocket diaries have been cleared without issuance of proper invoice and payment 

Page 6 of 14 
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of central excise duty and details contained in incriminating relied upon 

documents and relevance of those for duty liability on Appellant No. 1. 

8.2 Before proceedings, I would like to reproduce some relevant/important 

paragraphs of the impugned order, which are important to decide these Appeals 

as under :- 

(I) Para 37.3 and 37.8 of the impugned order - Appellant No. 2 (Partner of 

the Appellant No. 1) accepted clandestine removal of the finished goods by 

Appellant No. I as under:- 

Para 37.3:- 

T find that a statement of Noticee No. 2 viz. Shri Rajendra A gra waI, 

paitner of Noticee No. 1 was recorded on 13.03.2013, wherein, he 

accepted that the entries of Annexure was prepared from the order book 

and as stated earlier sometimes the finalized deals does not materialized. 

I specifically found that: 

Q. No.1 How the excisable goods are sold? 

Ans. Evety day we contact brokers or brokers contact us 

on telephone and deal is finalized after negotiations for rates. After 
the deal is finalizedf  I in form our manager Shri Rajesh Vasani on 

telephone about the rate, quantity and the name of the broker 

through whom the goods are to be sold and accordingly he 

arranges for dispatch of the goods. 

Q. No.3 Who arranges the vehide for transportation of 

the goods sold? 

Ans. The broker or the buyers of the goods arranges for 

the transportation of the goods as we sell our goods at factoty gate 
only. 

Q. No. 4 Do you pay any brokerage to the broker for sale of 
finihed goods? 

Ans. No. 

Q. No. 9 Do you agree that all the goods mentioned in the said 
annexure have been removed from your factory? 

Ans. The said annexure has been prepared from the order 

book and as stated earlier sometimes the finalized deal does not 

get materialized i.e. the goods are not dispatched due to the 
reasons mentioned earlier. 

Q. No. 10 Please state in which cases the deal was not finalized 

and the goods were not dispatched put of the orders listed in 

annexure prepared frm the documents seized under the 
Panchnama dated 08.03.2013? 
Ans. As we have not kept any such record I am not in a 

position to exactly state in which cases the goods were not 
dispatched." 

Para 37.8:- 

"1 observed that a further statement of Notice No. 2 was recorded 

under Section 14 of the Act on 2Z 04.2015, wherein, he accepted that all 

Page 7 of 14 
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the goods mentioned in the diary were removed dandestinely and the 
details of which was not reflected in Sales Register. He also agrees with 

the dispositions made by the brokers in their respective statements. I 
specifically found that: 

Q. No. 12 P/ease peruse the Annexure - D prepared from the 
details mentioned in the documents seized under Panchnama dated 

08.03.2013 at the office/factory premises of M/s. Bhagyalaxmi Steel 

Industries, Mamsa and offer your comments. 
Ans. I peruse the Annexure - D which was prepared from 

the details mentioned in the documents seized under Panchnama 

dated 08.03.2013 from the office premises of our firm. Further, I 

state that entry mentioned in the said Annexure - D is pertains to 

clearance and order booked 'for finished goods from out factoiy & 

same was maintained by our authorized person and Manager Shri 

Rajeshbahi Vasani as per my instructions. 

a No.14 P/ease peruse the details of dates of dearance 

mentioned in the Annexure - D (which is prepared on the basis of 

details maintained in three diarIes by an authorized person of your 

firm), as well as also Sales Register, which is also maintained in the 

computer available fri your firm by authorized persons, and confirm 

whether the entries mentioned in the diaries Is being taIled with 

the sales register or othe,wise? 

Ans. I peruse the both documents, and I state that the 

entries of goods removed from our factory, mentioned in the 

Annexure - D is not tallied with the sale registers, as entries 

mentioned in this pocket diaries are in respect of clearance of 

goods as well as booking of orders and all the goods not been 

dispatched. 

Q. No. 16 Please peruse your sales report for the period from 

01.02.2013 to 08.03.2013, along with your earlier statement dated 

13.03.2013 and also other statements of Manager-Shri Rajeshbhai 

Vasantrai Vasani. as we/i as statements of five brokers which you 

have already peruseo. it Is observed that the entries of goods 

cleared from the factory as mentioned in the pocket diaries is not 

tallied with the sales regIster means the goods mentioned in the 

said entries of pocket diaries/A nnexure-D have been removed by 

your firm without payment of duty and without issuance of Central 

Excise invoice. Is it true? 

Ms. I perused and my reply is as per Answer to Q.  No. 

14. 
I, 

(fl) Para 37.6 and Para 43 of the imouqned order - the manager and the 

brokers explained details and confirmed removal of the finished goods without 

payment of central excise du': 

Para 37.6 - 

find that the investIcya.t,r? was exte,ded at the five brokers of M.S 

Bars/774T Bars and various statements were recorded under Section 14 of 
the Act, wherein the brokam have accstec! that they were doing business 

of broker/trading; that t/:sy were purchaing goods on behalf of their 

customer situated at /arteJ, Mamas and Bhavnagar; that most of 

their customers are sIt.ei at thticughout Grat and purchasing goods 
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from Noticee No.1 regularly. Thy also admitted that the goods mentioned 

in the seized diaries were procured by them as a broker on behalf of their 

customers and the payment was made in respect of these goods were 

made in cash by the customers. I further find that they were shown and 

verified detailed Annexure which was prepared on the basis of seized 

three diaries, they also confirmed that wherever their names was 
mentioned in the Annexure/seized diaty, they procured the goods as a 

broker for their various customers and the concerned deals were done by 

them." 

Para 43:- 

!lJ find that authorized person of Noticee No. 1 Shri Rajeshbahi Vasantrai 

Vasani admitted that the name of the persons mentioned in the diaty is 

the name of various brokers, as regards the three figures mentioned in 

the diaty, fifth figure is price, which is mentioned in thousand & per 

metric ton (i.e. 30.5 means price is Rs. 30,500/- per m.t.), second giure is 

size of TMT bars (i.e. 6R means 6 MM Round Bar) and third figure is total 

weight of sale of goods in MT (i.e. 5 means five metric ton)/' 

(iii) Para 39 of the impugned order discussed important evidence: 

"These are the crucial and important evidence in from of statements 

which are incontrovertible and admitted by them on their own. Hence, 

these evidences are sufficient itself and needs no further corroboration in 

the said background. The said statements have never been retracted by 

the Noticee No. 1 & 2 being refuted during the statement or in defence to 

the SCN or during the course of personal hearing, as such, it becomes 

final and to be regarded as incontrovertible evidence. However, the other 

evidence have also been collected and corroborated as discussed herein 

above." 

8.3 I also find that on being confronted with the incriminating documents 

seized during the searches, Appellant No. 2 (partner of Appellant No. 1) in his 

respective statements recorded during investigation has categorically admitted 

that Appellant No. 1 had cleared goods without CE invoices and without payment 

of Central Excise duty. The statements of various brokers also corroborate the 

clearances of goods, in clandestine manner, by Appellant No. I. 

8.4 I further find that these are substantial evidences duly corroborated 

which have not been retracted at any stage and therefore, as per the settled 

legal position, sanctity of these statements cannot be undermined by bald 

arguments only. Appellant No. 2 in his statements dated 13.03.2013 and dated 

27.04.2015, as referred to at Para 37.3 and 37.8 of the impugned order has 

clearly accepted Annexures computing sales without invoices and without 

payment of central excise duty. 

8.5 Appellants No. 1 has argued that demand of duty  cannot be confirmed on 

the basis of third party documents and as well as assumptions and presumptions 

and hence, demand made on the basis of third party documents is not 
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sustainable. In this regard, I find that the diaries maintained by the manager of 

Appellant No. 1 recorded licit, as well as illicit transactions of Appellant No. 1. I 

also find that none of transactions recorded in private records tallied with Sales 

Register was actually being maintained by Appellant No. 1. Thus, truthfulness of 

diaries/notebooks and other private records recovered from them during search 

is established, also because broker and Appellant No. 2 have admitted to have 

dealt with the goods belonging to Appellant No. I without Central Excise invoices 

and also sold such goods without paying central excise duty. I also find that the 

demand has been computed on the basis of duty computation Annexure/s 

prepared on the basis of private records recovered from them. I also find that all 

links involved in the case, i.e. broker, Appellant No. 1, Appellant No. 2, etc. have 

corroborated evidences and therefore, demand cannot be said to be based upon 

third party evidences only. This case is not based only on third party documents 

but duly corroborated by host of other evidences also. I also find that multiplicity 

of party itself negates the concept of third party. In the instant case, the 

evidences of clandestine removal have been gathered by the investigating 

officers successfully from various ends and therefore, it cannot be called third 

party evidences but corroborative and supporting evidences against Appellant 

M I 
F1U. 1. 

8.6 Further, Appellant No. 2 (Partner of Appellant No. 1) has in his 

statements dated 13.03.2013 and dated 27.04.2015 recorded during 

investigation, on being confronted with vital evidences, admitted that they 

cleared excisable goods without payment of duty and no CE invoices were raised 

for such transactions. These statements of Appellant No. 2 have really not been 

retracted till date and hence, the statements have sufficient evidentiary value, 

which cannot be belittled only by bald arguments and vague affidavit. 

8.7 Therefore, in view of the facts and circumstances of the case and the 

combined effect of all concrete and corroborative evidences available on records 

reflect that CE duty evasion has indeed taken place and Appellant No. 1 has 

indulged in it. I, therefore, find that all these are required to be considered as 

vital and hard evidences and are sufficent to prove the case against the 

appellants. I also rely upon the decision c the Hon'ble CESTAT in the case of 

Om Prakash Agarwal reported as 2017 (3•) ELT 125 (Th-Del) wherein it has 

been held as under :- 

5. I note that in both th oceerJi;s a/most identIcal set of facts were 

involved. The allegation was that hsd on evidences collected from the 
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suppliers' side, unaccounted receIot and further manufacture of dutiable 

items by the appellant was sought to be sustained. Admittedly, the case is 

not only based on the material evidence collected from the supplier's end 

and a/so as corroborated by the responsible persons of the supplier's end. 

The receIt and use of the such unaccounted raw materials for further 

manufacture has apparently been admitted by the appellants and due 
duty short paid has also been discharged during the course of 

investi'ation itself The appellants great emphasis on non-availability of 

the further corroboration by way of details of transport, money receIt, 

etc. In the present case, the evidences collected from the supplier's site is 

categorical and cannot be disputed. The private records of the suppliers 

have been corroborated and admitted for the correctness of their contents 

by the persons who were in-charge of the supplier's units. When such 

evidence was brought before the partner of the appellant's unit, he 

categorically admitted unaccounted dearance of dutiable items. However, 

he did not name the buyers to whom such products were sold. In such 

situation, it is strange that the appellant has taken a plea that the 

department has not established the details of buyers and transport of the 

finished goods to such buyers. It is seen that the records maintained by 

the suppliers, which were affirmed by the persons in-charge cannot be 

brushed aside. It is not the case of the appellant that the suppliers 

maintained such records only to falsely implicate the appellant. In fact, 
the supply of unaccounted raw materials has been corroborated by the 

partner of the appellant's firm. In such situation, it is not tenable for the 

appellant to, now in the appeal stage, raise the point by requirement of 

cross-examination, etc. Admittedly, none of the private records or the 

statements given have been retracted or later contested for their 

authenticity. In the appeal before the Tribunal, the appellant is making a 

belated assertion that the statement by the partner of the appellant-firm 

is not voluntaiy. Various case laws relied upon by the appellants are not 

of any support in the present case. In the cases involving unaccounted 

manufacture, the evidence of each case are to be appreciated for 

conclusion. As noted already, the third partys records at the supplier 

side as affirmed by the person in-charge and further corroborated by the 

appellant cannot be discounted only on the ground of further evidences 

like transportation and receIt of money has not been proved. In a 
dandestine manufacture and dearance, each stage of operation cannot be 
established with precision. On careful consideration of the grounds of 

appeal and the findings in the impugned order, I find no reason to 

interfere with the findings recorded by the lower authority. Accordingly, 

the appeals are dismissed." 

(Emphasis supplied) 

8.8 It is settled law that in cases of clandestine removal, the Department is 

not required to prove the case with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shah 

Guman Mal reported as 1983 (13) ELT 1631 (SC) & Aafloat Textiles (I) P. Ltd. 

reported as 2009 (235) ELT 587 (SC). 

8.9 The statements, if not retracted, are legal and valid evidences in the eyes 

of law and have to be considered as corroborative evidences as held in the 
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cases of (I) Naresh J. Sukhawani [1996 (83) ELT 258 (SC) (ii) Rakesh Kumar 

Garg [2016 (331) ELT 321 HC-Delhi. I find that Statements of Partner / 

authorized persons of assessee admitting clearances of goods without payment 

of Central Excise duty and without issuing invoices were inculpatory and specific 

and have not been retracted and therefore, are admissible as held in the case of 

Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as outlined 

above, I find that the statement of Director is the basis for the demand. 

The statement is inculpatory and is specific. The Director clearly admitted 

that the documents/private records recovered by the officers contained 

details of procurement of raw materials as well as clearance of finished 

goods with and without payment of duty. This fact is further strengthened 
by the observation that many entries in the private documents are 

covered by the invoices issued by the assessee on which duty stands paid. 

The Director has clearly admitted the truth of the charts as well as 

clandestine clearance of goods covered by the entries in the private 

notebooks which are not covered by the invoices. Such statement is 

admissible as evidence as has been held by the Apex Court in the case of 

Systems & Components Pvt. Ltd. (supra). The activities of clandestine 
nature is required to be proved by sufficient positive evidence. However, 

the facts presented in each individual case are required to be scrutinized 

and examined independently. The department in this case has relied upon 

the confessional statement of the Director which is also supported by the 

mentioned entries in the private records. There is no averment that the 

statement has been taken under duress. The assessee also does not 

appear to have asked for cross-examination during the process of 

adjudication. 

15.In view of the foregoing, I find that the Commissioner (Appeals) has 

erred in taking the view that there is not enough evidence of clandestine 

removal of goods. Even though the statement of Shri Sanjay Kejriwal, who 

is said to be the author of the private records recovered has not been 

recorded, it stands admitted by Shri Tekriwal, Director about the truth of 

the contents of the private notebooks. Consequently, I find no reason to 

disallow this piece of evidence. 

16.The evidence of clandestine clearance has been brought on record 

only as a result of investigation undertaken by the department. The 

evidences unearthed by the department are not statutory documents and 

would have gone undetected but for the investigation. Therefore, this is a 

clear case of suppression of facts from the department and certainly the 

extended period of limitation is invocabie in this case and hence the 

demand cannot be held to he time-barred." 

(Emphasis supplied) 

8.10 I also rely on the order n the case of MIs.  Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-DeL), which held that notebooks (diaries) 

seized from the possession of appents employee at the time of search 

showing entries for accounted as well as unaccounted goods which have been 

explained in detail and discsed by G" of tre 1act0ry tally with invoices/gate 
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passed is trustworthy; that statement of employee running into several pages 

and containing detailed knowledge to be considered reliable. I also rely on the 

decision in the case of Ramchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT 

A61 (S.c.) wherein similar view has been taken by the Hon'ble Apex Court. 

8.11 I am of the considered view that the admitted facts need not be proved as 

has been held by the Hon'ble CESTAT in the cases of Alex Industries reported as 

2008 (230) ELT 0073 (Tri-Mumbai) and Divine Solutions reported as 2006 (206) 

E.L.T. 1005 (Tri.-Chennai). Hon'ble CESTAT in the case of Karori Engg. Works 

reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in light of the positive evidences available in this case as discussed 

above and in the impugned order. Hon'ble CESTAT in the case of N R Sponge P. 

Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that when 

preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

8.12 In view of above, I find that the contentions raised by the appellants are 

of no help to them and the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs. 20,36,913/- by the lower 

adjudicating authority is correct, legal and proper. 

8.13 Since demand of duty is confirmed, it is required to be paid along with 

interest at applicable rate under Section 11AA of the Act. I, therefore, uphold the 

impugned order for payment of interest at applicable rates. 

9. I find that this is a case of clandestine clearances of the goods without 

Central Excise Invoices and without payment of CE duty and hence, the 

impugned order has correctly imposed penalty equal to duty i.e. Rs. 20,36,913/-

on Appellant No. 1 under Section 11AC(1) of the Act and has correctly given 

option to pay reduced penalty © 25% of duty confirmed as per provisions of 

Section 11AC of the Act and as per judgements passed by Hon'ble Supreme 

Court in the case of Rajasthan Spinning and Weaving Mills reported as 2009 
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(238) E.L.T. 3 (S.C.) and CBEC Circulars No. 898/18/2009-CX., dated 15-9-2009 

dated and No. 889/09/2009-CX., dated 21-5-2009. 

9.1 Appellant No. 2 (Partner of Appellant No. 1) has contended that the lower 

adjudicating authority has failed to establish as to how he has abetted the so-

called evasion of Central Excise duty and thus penalty on him has been wrongly 

imposed under Rule 26(1) of the Rules. I find that the facts of this case very 

clearly establish that Appellant No. 2 was the key person of Appellant No.1 and 

was responsible for clandestine removal of the goods manufactured by Appellant 

No. 1. He, as partner, was looking after day-to-day affairs of Appellant No. 1 and 

had concerned himself in various irregular activities, committed by Appellant 

No.1, related to excisable goods including manufacture, storage, removal, etc. of 

such goods, which he knew and had reason to believe that they were liable to 

conflscation under the Act and the rules made thereunder. I, thus, find that 

imposition of penalty upon him as partner under Rule 26(1) of the Rules in 

addition to imposition of penalty on his partnership firm is correct, legal and 

proper. Simultaneous imposition of penalty upon partnership firm and partner is 

legal and proper in light of the judgment of Hon'ble Bombay High Court in the 

case of Arnritlakshmi Machine Works reported as 2016 (335) ELT 225 (Bom). 

10. in view of above, I uphold the impugned order and reject both appeals 

filed by Appellant No. 1 and Appellant No. 2. 

kl c1 c4) $ kl 3qd d? 1i '51k11 

10.1 The appeals filed by the iAppellants are disposed off in above terms. 

By R.P.A.D.  

0,  

MIs. 6hagyaiaxmi Steel Industhes, 

Survey No. 174, Plot No. 27 to 30, Mamsa, iT 1. is o,  

Village-Ukhar!a, Taluka-Talaja, District- 

avragar. 

Shri ajendra Pyarelal Agrawal, Patr'c: of 

Bhag'alaxmi Steel Industries, Survey 174 

Plot No. 27 to 30, Mamsa, V!!iage-U'haria, 

Taluka-Talaja, District-3havnagar. 

U 

Cony to:  
The ?rincpai Chief Co;mssion€r, CCCr . Central Excise, Ahmedabad Zone, 

Anmedabad for his kn nfcrrnetion p 

The Commissioner, CC Central Excso, 'avnacer Commissionerate, Bhavnagar 

icr necessary acoon. 

3) The Assistant Ccmriim, CG3T Ce :ra Excise, Division-Il, Bhavnagar for 

.-trer necessary actr. 

Guard File. / 
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